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on  1964,  B.  8.  1881 575 

on  1981,  B.  8. 1881 871 

on  1992,  B.  S.  1881 353 

on  1995,  B.  8.  1881 805 

on  2021,  B.  8.  U.  S 408 

on -2061,  B.  S.  1881 348 

on  2094,  B.  8.  1881 572 

on2098,  B.  S.  1881 121 

on  2101,  B.  8.  1881 384 

on  2170,  B.  8.  1881 576 

on  2202,  B.  S.  1881 396 

on  2310,  B.  8.  1881 264 

on2318,  B.  8.  1881 265 

on  2319,  K  8.  1881 265 

on  2324,  B.  8.  1881 266 

on2880,  B.  8.  1881 17 

on2881,  B.  8.  1881 17 

on  3062,  B.  a  1881  512 

on  3333,  B.  S.  1881,  clause  9 .  487 

on  3363,  B.  8.  1881 487 

on  3367,  B.  S.  1881 487 

ons  3392, 3406,  B.  S.  1881 .  .487 

on  3770,  B.  8.  1881 364 

on  3903,  B.  8. 1881,  clause  5 .  448 

on  4001,  B.  8.  1881 196 

on  4020,  B.  8.  1881 262 

on  4021,  B.  8.  1881 252 

on  4025,  B.  8.  1881 196 

on  4273,  B.  8.  1881 483 

on  4306,  B.  8.  1881 296 

on  4848,  B.  8.  1881 391 

on  4849,  B.  8.  1881 391 

on  4860,  B.  8.  1881 381 

on  4853,  B.  8.  1881 391 

on  4854,  B.  8.  1881 391 

on  4856,  B.  8.  1881 ,391 

on  4856,  B.  8.  1881 392 

on  6035,  B.  8.  1881 665 

on  6116,  B.  8.  1881 435 

on6117,  B.a  1881. 435 

on  5119,  B.  8.  1881 436 

on  5516,  B.  8.  1881 218 

on  5758,  B.  S.  1881 18 

on  6759,  B.  8.  1881 18 

on  6271,  B.  S.  1881 287 


(xix) 


STATUTES  CITED  AND  CONSTRUED. 


Section  6273,  R.  S.  1881 287 

Section  6283,  B.  a  1881 287 

Section  6286,  &  a  1881. ...... .287 

Section  6287,  B.  a  1881 287 

Section  6288,  K  S.  1881 287 

Section  6330,  B.  S.  1881 287 

Section  6336,  B.  S.  1881 287 

Section  6339,  B.  a  1881....  60,285 

Section  6405,  B.  S.  1881 291 

Section  6465,  B.  a  1881 294 

Elliott's  Snpp.,  section  1696 449 

(Acts  1883,  p.  142,  section  9.) 
Elliott's  Snpp..  section  826 598 

claoses  9  and  11  (Acts  1885.  pp. 

172, 173.) 
raiioU's  Snpp.,  section  351 114 

(Acts  1889,  p.  378.) 
2  G.  A  H.,  p.  209,  section  343. .  .166 


Statutes  of  1824,  p.  337 534 

B.  a  1831,  pp.  305-424 534 

B.  a  1838,  pp.  372,  475, 476. 477 .534 
B.  a  1843,  pp.  697,  732,  896. . .  .534 

B.  a  1843,  pp.  990-1 515 

2  B.  a  1852,  p.  867,  section  50  .  .516 

2  B.  a  1852,  section  325 294 

Acto  1888,  p.  62 346 

Acts  1883,  p.  142,  section  9 449 

Acto  1883,  p.  153,  section  5 212 

Acts  1883,  p.  153 264 

Acto  1883,  p.  154. 265 

Acto  1883,  p.  156 266 

Acto  1883,  p.  178. 483 

Acto  1885,  p.  78 396 

Acto  1885,  p.  148 202 

Acto  1885,  p.  202 346 

Acto  1885,  p.  224 202 
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Hon.  JEPTHA  D.  NEW.  *  t 
Hon.  MILTON  8.  ROBINSON,  f  t 
Hon.  GEORGE  L.  REINHARD.  f 
Hon.  EDGAR  D.  CRUMPACKER.  f 
Hon.  JAMES  B.  BLACK,  f 


*C9tief  Jadge  at  the  May  Term,  1891. 

t  Appointed  March  12th,  1891. 

t  Chief  Jadge  at  the  November  Term,  1891. 
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CASES 


ARGUED  AND  DETERMINED 


IN  THE 

APPELLATE  COURT 


OF  THB 


STATE  OF  INDIANA, 

AT  INDIANAPOLIS,  MAY  TERM,  1891,  IN  THE  SEVENTY-FIFTH 

YEAR  OF  THE  STATE. 


No.  245. 
CONDUITT  ET  AL.  V.  RyAN. 

GUABANTT. — QonArwAvm  cf, — OoiUinuing  Quaranty, — Right  cf  iZeuorafton.— - 
NoHm. — A  guaranty  in  the  words  "  I  hereby  guarantee  the  payment, 
when  due,  of  all  bills  of  goods  sold,  or  that  mny  be  sold,  on  and  after 
this  date,  by  G.  &  Sons  to  B"  is  an  original,  or  absolute  guaranty,  and 
is  also  a  continuing  guaranty.  It  may  be  revoked  by  the  guarantor 
upon  notice;  not  so  as  to  prejudice  the  other  party  in  so  far  as  he  has 
already  acted  upon  it,  but  as  to  other  or  additional  liability  thereafter. 
The  notice  of  revocation,  unless  the  contract  of  guaranty  so  provides, 
need  not  be  in  writing. 

PATMENT& — Appropriation  of  by  Debtor  or  Creditor . — Appropriationby  Law. — 
Separate  AecourUs. — IrUention  of  Debtor, — A  debtor  who  owes  his  creditor 
money  on  distinct  and  separate  accounts,  or  debts,  may  direct  his  pay- 
ments to  be  applied  to  either,  as  he  pleases.  If  he  omits  to  make  any 
such  appropriation,  then  the  creditor  has  the  right  to  apply  the  pay- 
ments to  such  debts  due  to  him  by  the  debtor  as  he  may  choose.  If  the 
debtor  pay  with  one  intention,  and  the  creditor  receive  with  another, 
the  intent  of  the  debtor  must  govern.  Neither  party  can  claim  the 
right,  however,  to  make  an  appropriation  after  a  controversy  has  arisen. 
If  neither  party  make  a  specific  appropriation,  the  law  will  apply  it 
"  according  to  its  own  notion  of  the  intrinsic  equity  and  justice  of  the 
case,''  but  seeking  always  to  ascertain  the  intention  of  the  debtor,  which 
intention,  if  it  can  be  ascertained,  must  prevail. 
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Same. — General  AeeoufU, — Entry  <^  Paymente. — Inference  cf  Lam, — When 
both  parties  concur  in  the  entry  of  the  payments  upon  a  general  ac- 
count, without  specific  appropriation,  the  law  infers  an  intention  on  the 
part  of  both  that  they  shall  satisfy  the  charges  therein  in  the  order  of 
their  entry,  and  they  will  be  so  applied  unless  some  controlling  equity 
requires  a  different  disposition.  An  appropriation  maybe  implied  from 
circumstances. 

Sams. — Running  Account, — Ahtenat  of  AppropriaUon  hy  Baafia, — Apjftrapria- 
turn  by  Law. — Ottaranty, — Where  there  is  no  appropriation,  either  ex- 
press or  implied,  the  law  will,  in  running  accounts,  make  the  appropri- 
ation according  to  the  order  of  time  in  the  items  in  the  account,  the 
first  item  on  the  debtor  side  being  the  first  dtecharged  by  the  first  item  on 
the  credit  side.  This  rule  will  apply  although  part  of  the  account  is 
governed  by  guaranty,  or  surety.  The  rule  that  payments  not  other- 
wise appropriated  by  the  parties  will,  by  the  law,  be  appropriated  to 
the  most  precarious  security  does  not  apply  to  the  case  of  a  running  ac- 
count. 

Instructions  to  Juby. — How  Made  Fdrl  of  Beeord, — BiUqf  Exceptums, — In 
order  that  instructions  may  be  made  a  part  of  the  record,  without  a  bill 
of  exceptions,  they  must  not  only  be  excepted  to,  but  they  must  also  be 
signed  and  filed.  The  record  must  show  affirmatively  that  they  were 
filed. 

Same. — Failure  to  Sign, — Motion  for  New  Trial — Error  can  not  be  assigned 
upon  the  overruling  of  a  motion  for  a  new  trial,  based  upon  the  refusal 
to  give  an  instruction  not  signed  by  the  party,  or  his  attorney,  asking 
the  same. 

From  the  Madison  Circuit  Court. 

M,  S.  Rohtnaouy  J.  W.  Loveti  and  S.  M,  Keltner,  for  ap- 
pellants. 

H.  G.  Ryan,  for  appellee. 

New,  C.  J. — This  was  an  action  brought  by  the  appellants 
against  the  appellees  to  recover  for  goods  and  merchandise 
sold  by  the  appellants  to  one  William  A.  Black,  upon  the 
guaranty  of  the  appellee,  as  follows : 

"Indianapolis,  Ind.,  March  29th,  1888. 

"  I  hereby  guarantee  the  payment,  when  due,  of  all  bills 
of  goods  sold,  or  that  may  be  sold,  on  and  after  this  date,  by 
Conduitt  &  Sons,  of  Indianapolis,  Indiana,  to  William  A« 
Black,  of  Anderson,  Madison  county,  Indiana. 

"  Witness :  John  Regan.  M.  Ryan.'* 
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A  bill  of  particulars  accompanies  the  complaint)  which 
shows  that  the  account  sued  for  was  all  made  after  the  ex- 
ecution of  the  guaranty,  the  entire  amount  being  (1,214.42, 
less  credits  endorsed  on  the  account  amounting  to  $715.77. 

The  answer,  as  first  filed,  contained  four  paragraphs,  the 
first  being  the  general  denial,  and  the  second  a  plea  of  pay- 
ment. The  third  and  fourth  paragraphs  are  not  essentially 
difierent,  except  that  the  third  admits  the  sale  by  the  appel- 
lants to  Black  of  the  goods  sued  for.  Both  are  partial  an- 
swers to  the  complaint,  admitting  the  execution  of  the  guar- 
anty, but  saying  that  the  appellee  ought  not  to  be  held  liable 
for  so  much  of  said  account  as  was  made  after  June  8th, 
1888,  for  the  reason  that  on  that  day  he  notified  the  appel- 
lants not  to  further  sell  goods  to  said  Black  on  the  strength 
of  said  guaranty. 

Demurrei^  to  the  third  and  fourth  paragraphs  of  the  an-, 
swer  were  overruled,  and  exceptions  saved.  A  reply  of  gen- 
eral denial  was  then  filed  to  the  answer,  the  appellee  with; 
drawing  the  first  paragraph  of  the  answer. 

Upon  the  issues  thus  joined  the  cause  was  submitted  to  a 
jury»  and  verdict  returned  for  the  appellee.  Over  the  mo- 
tion of  the  appellants  for  a  new  trial,  and  exception,  judg- 
ment was  rendered  for  the  appellee  for  costs. 

The  errors  assigned  for  a  reversal  of  the  judgment  are  the 
overruling  of  the  demurrers  to  the  third  and  fourth  para- 
graphs of  the  answer,  and  the  overruling  of  the  motion  for 
a  new  trial. 

Counsel  for  the  appellants  contend  that  the  third  para- 
graph of  the  answer  professes  to  meet  the  whole  complaint, 
while  it  is  a  partial  answer  only.  We  are  not  inclined  to  so 
treat  the  paragraph.  When  taken  as  a  whole,  it  should  be 
regarded,  we  think,  as  limited  to  the  goods  sold  after  the 
8th  day  of  June,  1888,  and,  therefore,  a  partial  answer. 

It  is  urged  against  the  sufficiency  of  both  the  third  and 
fourth  paragraphs  of  the  answer  that,  inasmuch  as  the  guar- 
anty sued  on  is  continuing  in  its  character,  notice  by  the  ap- 
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pellee  to  the  appellants  not  to  make  farther  sales  to  Black, 
would  not  protect  the  appellee  as  to  goods  sold  thereafter,  in 
the  absence  of  a  stipulation  in  the  guaranty  to  that  effect. 

It  is  no  doubt  true  that  dne  who  has  entered  into  a  con* 
tract  which  is  strictly  that  of  a  surety,  can  not,  ordinarily, 
by  notice,  relieve  himself  from  future  liability  for  his  prin-> 
cipal,  unless  there  be  some  special  agreement  of  that  kind  in 
the  original  instrument.  We  speak  of  notice  other  or  dif- 
ferent from  that  provided  for  by  statute. 

The  rule  just  stated^  as  to  sureties  proper,  results  neces- 
sarily  and  logically  from  the  nature  of  the  surety's  promise, 
which  is  an  original  and  absolute  undertaking  by  him  to 
pay  the  very  debt  which  the  principal  has  agreed  to  pay. 
He  is  legally  bound  and  liable  with  the  principal  froin  the 
very  instant  he  becomes  surety^  without  regard  to  what  bis 
principal  may,  or  may  not  do^  or  be  able  to  do,  upon  the 
maturity  of  the  debt.  He  is  bound  with  his  principal  as 
fin  original  promisor,  and  may,  or  may  not,  at  the  election 
of  the  creditor,  be  sued  jointly  with  the  principal. 

The  contract  of  a  guarantor  is,  in  strictness,  his  own  sepa- 
rate contract,  ^nd  is  collateral  to  that  of  the  principal. 
Strictly  speaking,  the  guarantor  does  not  undertake  to  do  the 
very  thing  which  his  principal  is  bound  to  do.  It  is  i*ather 
in  the  nature  of  a  warranty  that  the  thing  which  the  prin- 
cipal ought  to  do  will  be  done,  and  in  the  event  the  princi- 
pal fails  the  guarantor  will  himself  thereafter  answer  for 
such  failure.  A  guarantor  answers  for  the  default  of  his 
principal,  while  a  surety  is  responsible  at  once  on  his  direct 
promise  to  pay.  A  guarantor,  unlike  a  surety,  can  not,  as 
a  general  rule,  be  sued  with  his  principal,  inasmuch  as  his 
liability  arises  strictly  from  his  individual  contract. 

A  contract,  or  undertaking  of  guaranty,  may,  however, 
be  so  worded  as  to  be  a  direct  and  absolute  engagement  to 
pay,  and  not  collateral ;  and,  although  when  a  contract  of 
guaranty  takes  that  form  it  is,  in  a  sense,  in  the  nature  of 
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auretyship^  it  is  not  a  oontract  of  suretyship  in  saoh  a  sense 
as  to  be  irrevooable. 

We  are  inclined  to  treat  the  guaranty  in  this  case  as  of 
the  original  or  absolute  kind ;  as  also  continuing.  But  a 
promise  of  guaranty  may,  in  most  cases,  be  revoked  by  the 
guarantor;  not,  of  course,  so  as  to  prejudice  the  other  party 
in  so  &r  as  he  has  already  acted  upon  it,  but  as  to  other  or 
additional  liability  thereafter. 

In  2  Parsons  Contracts,  under  the  head  of  '' Revoca- 
tion of  Guaranty,''  that  learned  author  says :  '^  A  promise 
of  guaranty  is  always  revocable  at  the  pleasure  of  the  guar- 
antor by  sufficient  notice,  unless  it  be  made  to  cover  some 
specific  transaction  which  is  not  yet  exhausted,  or  unless  it 
be  founded  upon  a  continuing  consideration,  the  benefit  of 
^hieh  the  guarantor  can  not  or  does  not  renounce.'' 

In  the  case  of  La  Base  v.  Loganspori  Nationai  Bank,  102 
Ind.  332,  it  is  held  that  the  rule,  as  above  stated,  is  appli- 
cable to  a  continuing  contract  of  guaranty,  although  there 
may  be  no  stipulation  in  the  contract  of  guaranty  reserving 
the  right  of  revocation. 

It  has  been  suggested  by  counsel  for  the  appellants  that, 
if  there  may  be  a  revocation  by  notice,  the  notice  must 
be  in  writing.  We  know  of  no  authority  which  would  re- 
quire the  notice  to  be  in  writing. 

We  cite  the  following  authorities  relative  to  the  distinc- 
tion between  the  nature  and  liability  of  surety  and  guaran- 
tor, as  also  where  a  contract  of  guaranty  should  be  deemed 
what  is  designated  as  strict,  or  collateral,  guaranty,  and  when 
direct  and  absolute.  Brandt  Suretyship  and  Guaranty,  sec- 
tion 1 ;  Oaff  V.  Sims,  45  Ind.  262 ;  La  Rose  v.  Loganspori 
National  Bank,  supra  ]  Furst  and  Bradley  Manufacturing 
Go.  V.  Bkuiky  111  Ind.  808 ;  Nading  v.  McGregor,  121  Ind. 
466;  Wright  v.  Griffith,  121  Ind.  478 ;  Allen  v.  Hubert,  49 
Pa.  St.  259 ;  Reigart  v.  White,  52  Pa.  St.  438 ;  Woods  v. 
Sherman,  71  Pa.  St.  100 ;  Riddle  v.  Thompson,  104  Pa.  St. 
330. 
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For  examples  of  continuing  guaranties,  see  the  following 
cases,  where  certain  instruments  were  held  to  amount  to 
such  :  Menard  v.  Scudder,  7  La.  Ann.  385 ;  Lowe  v.  Beck- 
with,  14  B.  Monroe,  184;  ScoU  v.  MyaU,  24  Ala.  489 ;  Gates 
V.  McKee,  13  N.  Y.  232 ;  Michigan  St.  Bank  v.  Peek,  28 
Vt.  200. 

There  is  nothing  in  the  guaranty  sued  on,  nor  is  there  dis- 
closed in  the  record  anything  which  would  preclude  the  ap* 
pellee  from  revoking  his  undertaking  of  guaranty.  There 
was  evidence  from  which  the  jury  might  find  that  the  guar* 
anty  was  revoked,  as  alleged  in  the  third  and  fourth  para- 
graphs of  the  answer.  And  this  the  jury  must  be  regarded 
as  having  found  by  their  verdict  for  the  appellee. 

Counsel  for  the  appellants  urge  as  a  further  reason  why 
the  judgment  should  be  reversed,  that  all  payments  made 
by  Black  after  the  revocation  of  the  guaranty  should  have 
been  applied  by  the  jury  on  purchases  made  thereafter. 

Up  to  the  date  of  the  revocation,  to  wit,  June  8th,  1888^ 
purchases  had  been  made  by  Black  to  theauKNint  of  $433.11, 
and  there  was  unpaid  thereon  at  that  time  the  sum  of 
$308.11.  He,  after  the  revocation,  bought  in  different  bills, 
to  the  amount  of  $781.31,  and  during  the  period  covered  by 
this  amount  paid  in  different  sums  $690.77.  All  payments 
were  made  by  Black.  The  several  bills  constituting  the  ac- 
count sued  on  were  purchased  at  dates  less  than  one  month 
apart,  and  after  the  first  purchase  payments  wei'e  made  in 
each  month  that  purchases  were  made.  From  time  to  time, 
during  the  })eriod  covered  by  the  entire  account,  statements 
were  made  out  by  the  appellants  showing  the  balance  due, 
and  presented  to  Black  for  payment. 

A  debtor  who  owes  his  creditor  money  on  distinct  and 
separate  accounts,  or  debts,  may  direct  his  payments  to  be 
applied  to  either,  as  be  pleases.  If  the  debtor  omits  to  make 
any  such  appropriation,  then  the  creditor  has  the  right  to 
apply  the  payments  to  such  debts,  due  to  him  by  the  debtor, 
as  he  may  choose. 
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The  right  of  appropriation  by  the  debtor  applies,  how- 
ever, only  to  voluntary  payments,  and  does  not  exist  in  case 
of  payments  in  invitum,  or  by  process  of  law.  Blackstone 
Bank^.  Hill,  10  Pick.  129  ;  Larrahee  v.  Lumbert,  32  Maine, 
97 ;  Oowpertkioaiie  v.  Sheffield,  1  Sand.  (8.  C.)  416.  And  the 
creditor  can  not,  at  his  discretion,  appropriate  payments 
made  by  his  debtor  after  a  controversy  has  arisen  concerning 
such  payments.  AppleffcUe  v.  Kaana,  74  Ind.  247,  and  cases 
there  cited. 

It  is  certainly  too  latefor  either  party  to  claim  the  right 
to  make  an  appropriation  after  the  controversy  has  arisen, 
and  a  fortiori  at  the  time  of  the  trial.  And  if  the  debtor 
pay  with  one  intention  and  the  creditor  receive  with  another, 
the  intent  of  the  debtor  must  govern.  Reed  v.  Boardmarij 
20  Pick.  441. 

As  to  the  rigbt  of  the  debtor,  in  the  first  instance,  to  con- 
trol the  application  of  payments  made  by  him,  and  if  he 
fail  to  do  so,  the  right  of  the  creditor  to  make  the  applica- 
tion, see  2  Parsons  Contracts,  p.  630 ;  1  Story  Equity  Juris- 
prudence, p.  451 ;  Bean  v.  Brovroj  54  N.  H.  395 ;  Quimpenois 
V.  Fori,  45  Miss.  355 ;  WaU  v.  flbcA,  26  Pa.  St.  411 ;  Sher- 
wood V.  Haight,  26  Conn.  432 ;  GcUveH  v.  Garter,  18  Md.  73  ; 
Treadtoell  v.  Moore,  34  Maine,  112 ;  Irwin  v.  Paulett,  1  Kan. 
418. 

If  neither  party  make  a  specific  appropriation  of  the 
money  paid,  then  the  law  will  apply  it,  in  the  language  of 
Judge  Story,  '^ According  to  its  own  notion  of  the  intrinsic 
equity  and  justice  of  the  case.'*  Oremer  v.  Higginson,  1 
Mason ,  323 ;  2  Parsons  Contracts,  p.  630. 

When  the  duty  of  making  the  appropriation  is  thus  im- 
posed on  the  courts,  the  first  question  always  is,  what  was 
the  intention  of  the  debtor,  for  although  he  may  have  made 
no  express  declaration  upon  the  subject,  yet  if  his  intention 
can  be  gathered  from  the  surrounding  circumstances  of  the 
case,  it  must  prevail.  Adams  Express  Co.  v.  Black,  62  Ind. 
128. 
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In  Emery  v.  lichaut,  13  Yt.  15,  the  court  said  that  in 
performing  the  duty  of  making  the  appropriation  the  courts 
have  not  always  followed  a  uniform  rule,  but  that ''  there  is 
one  rule  which  is  clear,  that  is,  whenever  the  intention  of 
the  parties  at  the  time  can  be  ascertained  that  will  govern 
if  it  be  not  unlawful." 

It  is  not  shown  that  any  special  or  express  application  of 
the  payments  was  made  by  either  Black  or  the  appellants. 
The  bill  of  particulars,  however,  filed  with  the  complaint, 
Lr  accompanied,  as  a  part  of  it,  with  a  statement  of  credits 
beginning  with  April  14th,  1888,  as  the  first  payment,  and 
ending  with  January  28th,  1889,  as  the  last,  the  total  of 
which  is  subtracted  from  the  entire  bill  purchased,  and  judg- 
ment asked  for  the  remainder. 

This  has  very  much  the  appearance  of  an  appropriation 
by  the  appellants  themselves  of  the  credits  of  payment  to 
the  items  or  bills  of  indebtedness  in  the  order  of  time  in 
which  they  stand  in  the  account  sued  on.  It  is  not  an  un- 
reasonable inference  from  the  evidence  that  the  charges  and 
credits,  as  found  in  the  complaint,  were  taken  from  the  books 
of  the  appellants  as  there  entered. 

Alexander  B.  Conduitt,  one  of  the  appellants,  testified 
that  the  account  of  debits  and  credits  as  filed  with  the  com- 
plaint was  correct.  When  we  consider  that  it  is  the  theory 
of  the  complaint  that  the  appellee  is  liable  for  the  entire  ac- 
count pleaded,  less  the  entire  credits  given,  it  is  difficult  to 
escape  the  conclusion  that  the  appellants  themselves  regarded 
the  payments  made  from  time  to  time  as  extinguishing,  to 
the  extent  tliereof,  the  indebtedness  shown  by  the  account, 
in  the  order  of  time  in  which  it  arose  and  was  charged  against 
Black  upon  the  appellants'  books. 

We  think  it  not  unreasonable,  also,  to  infer  that  Black 
must  have  known,  or  had  reason  to  believe,  that  such  was 
the  application  being  made  of  his  payments,  for  in  no  other 
way  would  the  balances  arise  which  were  presented  to  him 
for  payment  from  time  to  time  up  to  the  commencement  of 
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the  action  against  the  appellee.  It  does  not  appear  that 
Black  at  any  time  made  any  objection  to  the  state  of  the  ac- 
count^ and  his  assent  thereto  may  be  inferred. 

These  considerations  are  important,  in  view  of  the  rale 
that  the  appropriation  may  be  implied  from  circumstances  as 
well  as  by  words.  Howland  v.  Ben^,  7  Blackf.  266 ;  Bay" 
lev  y.  Wynhoop,  6  Gilman,  449. 

In  Tayhr  v.  Sandiford,  7  Wheat.  13,  Chief  Justice  Mab- 
8HAIX  said :  ''A  payment  may  be  attended  by  ciroumstances 
which  demonstrate  its  application,  as  completely  as  words 
could  demonstrate  it.'' 

It  is  plain  that  circumstances  may  iurnish  an  equivalent 
to  a  declaration  of  appropriation. 

When  both  parties  concur  in  the  entry  of  the  payments 
upon  general  account,  without  specific  appropriation,  the  law 
infers  an  intention  on  the  part  of  both  that  they  shall  sat* 
isfy  the  charges  therein  in  the  order  of  their  entry,  and  they 
will  be  so  applied  unless  some  controlling  equity  requires  a 
different  disposition.  Orompton  v.  Pratt,  106  Mass.  256. 
This  rule  is  especially  applicable  to  items  of  debt  and  credit 
in  a  general  account  current.     Crcmpton  v.  Pratt,  9upra. 

But  we  think  it  is  the  law,  where  there  is  no  appropriation, 
either  express  or  implied,  as  already  stated  and  explained, 
that  the  law  will,  in  running  accounts,  make  the  appropria- 
tion according  to  the  order  of  time  in  the  items  in  the  ac<f 
count,  the  first  item  on  the  debtor  side  being  the  first  dis- 
charged by  the  first  item  on  the  credit  side.  United  Stales  v. 
Wardwell,  5  Mason,  82 ;  Postmaster  General  v.  Furber,  4  Ma- 
son, 333 ;  Shedd  v.  Wilson^  27  Vt.  478 ;  Wendt  v.  RosSy  33 
Cal.  650;  MoKemie  v.  NeviuSy  9  Shep.  138;  Fairchild  v. 
Holly,  10  Conn.  175;  Dows  v.  Morewood,  10  Barb.  183; 
Bproffoe  v.  Hazenwmkle,  63  111.  419 ;  Caldwell  v.  Wevdworth, 
14  N.  H,  431 ;  Harrison  v.  Johnston,  27  Ala.  445 ;  1  Story 
Eq.  Jur.,  sections  4596  and  459c;  2  Parsons  Contracts,  p. 
633. 
'     Counsel  for  the  appellants  contend  that  no  part  of  the 
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payments  made  by  Black  after  revocation  should  have  been 
applied  by  the  jnry  on  the  indebtedness  existing  at  the  date 
of  the  revocation.  They  chiim,  inasmuch  as  the  guar* 
anty  to  the  appellee  secured  whatever  was  unpaid  on  the  8th 
of  June,  1888y  the  date  of  the  revocation  of  the  guaranty, 
that  payments  made  thereafter  should  have  been  applied 
wholly  on  the  indebtedness  incurred  by  Black  thereafter. 

The  rule  that  payments  not  otherwise  appropriated  by 
the  parties  will,  by  the  law,  be  applied  to  the  most  precarious 
security,  does  not,  in  our  opinion,  apply  to  cases  like  that 
disclosed  by  the  evidence  in  the  case  at  bar.  The  account 
sued  on  is  a  running  account.  The  facts  do  not  present  a 
case  of  distinct,  isolated  debts. 

Whoever  will  with  care  examine  the  decided  cases  can 
not  fail  to  reach  the  conclusion  that  the  doctrine  of  the  ap- 
plication or  appropriation  of  payments  is  regarded  as  being 
mainly,  if  not  wholly,  applicable  to  cases  where  the  debts 
are  entirely  distinct  and  separate  in  their  origin. 

In  Chitty  Contracts,  1116,  it  is  said :  ^^Aud,  prima  fcLeie, 
the  doctrine  as  to  the  appropriation  of  payments  does  not 
apply  where  there  are  not  didinct  accounts ;  or  where  sepa- 
rate accounts  are  treated  as  an  entire  account  by  all  the 
parties.  In  such  cases,  therefore,  payments  made  generally 
are  presumed  to  have  been  made  iu  discharge  of  the  earlier 
items  of  the  account.''  The  words  italicized  are  so  in  the 
text. 

In  1  Story  Equity  Jurisprudence,  section  459a,  we  find 
the  following:  "  In  the  next  place,  where  there  are  no  run* 
ning  accounts  between  the  parties,  and  the  debtor  himself 
makes  no  special  appropriation  of  any  payment,  there  the 
creditor  is  generally  at  liberty  to  apply  that  payment  to  any 
one  or  more  of  the  debts  which  the  debtor  owes  him,  whether 
it  be  upon  an  account  or  otherwise.''  The  italics  are  our 
own. 

In  section  469^  the  same  author  says  that  in  payments 
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upon  running  aocounts  there  is  ^'  an  implied  appropriation 
by  the  parties  to  the  account  generally/^ 

The  case  of  Devaynea  v.  Noble,  1  Merivale,  528  (known  as 
Clayton  case),  related  to  the  appropriation  of  payments  in  a 
banher^s  running  account.  The  case  is  celebrated,  and  has 
often  been  cited  with  the  greatest  approbation.  Sir  William 
Grant,  Master  of  the  Rolls,  in  that  case  said : 

*^  In  such  a  case,  there  is  no  room  for  any  other  appropria- 
tion than  that  which  arises  from  the  order  in  which  the  re- 
ceipts and  payments  take  place,  and  are  carried  into  the  ac- 
count. Presumably,  it  is  the  sum  that  is  first  paid  in  that 
is  first  drawn  out.  It  is  the  first  item  on  the  debit  side  of 
the  account  that  is  discharged,  or  reduced,  by  the  first  item 
on  the  credit  side.  The  appropriation  is  made  by  the  very 
act  of  setting  the  two  items  against  each  other.  Upon  that 
principle,  all  account  currents  are  settled,  and  particularly 
cash  accounts.  When  there  has  been  a  continuation  of  deal- 
ings, in  what  way  can  it  be  ascertained  whether*  the  specific 
balance  due  on  a  given  day  has,  or  has  not,  been  discharged, 
but  by  examining  whether  payments  to  the  amount  of  that 
balance  appear  by  the  account  to  have  been  made.  You  are 
not  to  take  the  account  backwards,  and  strike  the  balance  at 
the  head,  instead  of  the  foot.^' 

In  the  case  of  running  accounts  the  rule  we  have  been 
considering  will  apply  although  part  of  the  account  is  cov- 
ered by  guaranty  or  surety. 

In  1  Story  Equity  Jurisprudence,  section  459^,  the  au- 
thor says :  *"  The  cases  which  we  have  hitherto  been  con- 
sidering are  cases  of  running  accounts ;  and  under  such  cir- 
cumstances the  rule  will  apply  equally  to  cases  where  a  part 
of  the  debt  is  secured  by  a  guaranty  or  by  sureties,  as  well 
as  where  there  are  no  such  parties.'^  See,  also,  Truseott  v. 
King,  2  Selden,  147  ;  WoHhley  v.  Emerson,  116  Mass.  374; 
Cutking  v.  Wyman,  44  Maine,  121 ;  Harrison  v.  Johnston, 
supra. 

We  are  referred  by  counsel  for  the  appellants  to  the  case 
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of  King  v.  Andrews^  30  Ind.  429,  and  the  case  of  Band  v. 
Armdronfff  88  Ind.  65.  These  are  not  in  conflict  with  the 
authorities  we  have  cited.  They  were  not  cases  of  running 
accounts,  but,  on  the  contrary,  the  debts  in  each  of  those  ^ 
cases  were  distinct  and  independent  debts,  and  not  different 
items  or  bills,  making  up  or  constituting  a  running  account. 

The  refusal  of  the  court  to  give  an  instruction  asked  by 
the  appellants,  and  the  giving  of  certain  instructions  asked 
for  by  the  appellee,  are  among  the  grounds  assigned  for  a 
new  trial. 

The  instructions  are  not  properly  in  the  record,  and  there-* 
fore  can  not  be  considered  by  us.  The  statute  provides  how 
instructions  may  become  a  part  of  the  record  without  a  bill 
of  exceptions.  Sections  533,  535,  B.  S.  1881.  The  instruc- 
tions are  copied  into  the  transcript  by  the  clerk,  but  there 
is  nothing  to  indicate  that  they  were  ever  filed  as  a  part  of  the 
record.  As  was  said  in  (yDonald  v.  Chnatant,  82  Ind.  212, 
and  EllioU  V.  Rtissell,  92  Ind.  526,  '^  The  transcript  contains 
no  copy  of  the  clerk's  notation  of  the  filing,  nor  any  recital 
that  they  were  filed.''  In  order  that  instructions  may  be 
made  a  part  of  the  record  without  a  bill  of  exceptions,  the 
record  must  show  affirmatively  that  they  were  filed.  Fort 
Wayne,  etc.,  R.  W,  Co.  v.  Beyerle,  110  Ind.  100;  Beem  v. 
Lockhart,  1  Ind.  App.  202. 

It  has  been  decided  in  many  cases  that  to  make  instruc- 
tions a  part  of  the  record  without  a  bill  of  exceptions,  they 
must  not  only  be  excepted  to  as  provided  by  section  535,  «ti- 
pra,  but  they  must  also  be  signed  and  filed.  The  statute 
must  be  strictly  complied  with.  When  this  is  not  done  no 
question  is  presented  involving  the  action  of  the  court  in 
the  giving  or  refusing  of  instructions  asked.  This  rule  has 
been  rigidly  adhered  to,  because  it  is  founded  upon  a  plain 
and  positive  statute,  which  the  courts  can  not  vary.  Zand- 
toerlen  v.  Wheeler^  106  Ind.  523 ;  Childress  v.  CaUender,  108 
Ind.  394;  Butler  v.  Roberts,  118  Ind.  481. 

The  instruction  said  to  have  been  asked  for  by  the  appel- 
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lants  and  refused  is  not  signed  by  them  nor  by  their  attor- 
neys. Error  can  not  be  assigned  upon  the  overruling  of  a 
motion  for  a  new  trial  based  upon  the  refusal  to  give  an  in- 
struction not  signed  by  the  party  or  his  attorney  asking  the 
same.  Heaton  v.  White,  85  Ind.  376  ;  Chicago,  etc.,  B.  i2. 
Co.  V.  Hedges,  105  Ind.  398 ;  Craig  v.  Frazier,  127  Ind. 
286. 

We  are  asked  to  reverse  the  judgment  upon  the  evidence. 
This  we  can  not  do.  We  think  there  was  evidence  tending 
to  sustain  the  verdict  in  all  material  respects.  The  jury,  in 
finding  for  the  defendant,  must  have  treated  payments  made 
subsequent  to  the  revocation  of  the  guaranty  as  in  discharge 
of  items  and  bills  in  the  account  antecedently  due  in  the 
order  of  time  in  which  they  stood  in  the  account  as  declared 
upon  in  the  complaint.  This  we  think  the  jury  were  war- 
ranted in  doing  under  the  law,  and  we  also  think  that  the 
evidence  tended  to  show  that  the  payments  were  so  appro- 
priated by  Black  and  the  appellants. 

We  find  no  error. 

The  judgment  is  affirmed,  with  costs. 

BoBiKSON,  J.,  took  no  part  in  the  decision  of  this  case. 

FUed  Nov.  11, 1891. 


No.  316. 

OoLE  V.  The  Boabd  of  Commissionebs  of  Habbison 

County. 

CouKiY  Commissioners. — Pleading  B^ore. — Bepairing  Bridge  Over  Boun- 
dary Stream. — A  claim  against  a  coanty  for  repairing  a  bridge  built  over 
a  stream  forming  a  boundary  line  of  the  county,  in  the  form  of  an  ac- 
count, stating  that  it  was  for  work  performed  on,  and  material  furnished 
for,  a  designated  bridge,  and  the  amount  yet  due,  accompanied  by  the 
written  acknowledgment  of  the  amount  due,  given  by  the  superintend- 
ent of  the  county  in  charge  of  the  repairing,  is  a  sufficient  statement  of 
claim  before  the  board  of  county  commissioners. 
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Same. — Oonchuwmen  0/  8iipirirUendent*i  SuUemenL — ^The  statement  of  such 
agent  is  not  concluaiTe  upon  the  county  as  to  the  amonnt  due,  and  it 
may  be  controverted. 

From  the  Harrison  Circait  Ck)urt. 

N.  R.  Peckinpaugh  and  H.  C.  Hays,  for  appellant. 

Jf.  W.  Funky  for  appellee. 

RoBivsoKy  J. — The  appellant  filed  with  the  auditor  of 
Harrison  coanty  the  following  claim  against  the  appellee, 
to  wit : 

"  Harrison  County,  Indiana,  to  David  Cole,  Dr. 

''  To  amount  of  principal  due  for  work  and  mate- 
rialy  etc.,  on  Blue  River  Bridge  as  per  attached 
written  due  bill  of  B.  P.  Douglass,  superintend- 
ent, .....  $184  48 

Interest  accrued  on  same  to  this  date,        -        -        71  78 


"  Total,        .         ....  $266  26 

''  State  of  Indiana,  Crawford  county,  ss. : 

'^  I,  David  Cole,  being  duly  sworn,  li^on  my  oath,  say  that 
the  claim  as  above  set  forth  is  justly  owing  me  by  Harrison 
county ;  that  the  same,  or  any  part  thereof,  has  never  been 
allowed  to  me  heretofore,  as  I  verily  believe. 

"David  Cole. 
"  Subscribed  and  sworn  to  before  me  this  the  fifth  day  of 
September,  1889. 

"  John  H.  Weathebs,  Notary  Public. 

"  Crawford  county,  Indiana.^' 
The  instrument  executed  by  B.  P.  Douglass,  attached, 
reads  as  follows,  to  wit : 

"  CoRYDON,  Ind.,  March  11, 1873. 
"  Harrison  County  to  David  Cole,  Dr. 

"  To  balance  due  on  work  and  materials,  boarding,  and 
advanced  for  repairs,  on  Blue  River  Bridge,  $427. 

^^  The  above  amount  to  be  paid  by  me  as  superintendent  of 
repairs  on  behalf  of  Harrison  county,  as  finally  adjusted 
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with  James  6.  Froman  and  myself^  and  being  all  that  is  due 
from  Harrison  county  on  said  repairs^  with  ten  per  cent,  per 
annum  interest  till  paid. 

"B.  P.  Douglass,  Supt.  Harrison'County/' 

Numerous  payments  were  endorsed  thereon^  the  last  of 
which  was  on  December  27,  1887.  After  the  filing  of  said 
claim  there  were  such  proceedings  at  a  regular  session  of  the 
board  of  commissioners  of  Harrison  county  that  said  com- 
missioners ordered  said  claim  rejected,  and  not  allowed,  from 
which  order  appellant  took  an  appeal  to  thjs  circuit  court. 
In  the  circuit  court  a  demurrer  was  sustained  to  the  claim 
for  want  of  facts,  and  exception  taken.  Appellant  then  filed 
a  further  and  additional  paragraph  of  complaint,  in  which 
it  was  alleged  that  on  the  14th  day  of  October,  1872,  at  a 
joint  session  of  the  boards  of  commissioners  of  the  counties 
of  Harrison  and  Crawford,  then  being  duly  held,  the  repair- 
ing and  rebuilding  of  a  certain  bridge  then  spanning  Big 
Blue  River  at  a  point  known  as  Cole's  Ferry,  were  duly  or- 
dered to  be  made,  and  done,  which  said  river  then  formed 
the  boundary  line  between  said  counties  of  Harrison  and 
Crawford;  and  it  was  further  ordered  by  said  boards  in  joint 
session,  as  aforesaid,  that  an  appropriation  •f  two  thousand 
dollars  be  made  to  defray  the  further  expenses  of  repairing 
said  Blue  River  Bridge,  to  be  allowed  and  paid  by  the  re- 
spective counties  in  the  following  proportions,  to  wit :  Har- 
rison county  the  sum  of  fifteen  hundred  dollars,  or  three- 
fourths  (f )  of  whatever  said  expenses  may  be ;  Crawford 
county  the  sum  of  five  hundred  dollars,  or  one-fourth  (i) 
part  of  whateifer  the  expenses  may  be.  It  was  further  or- 
dered in  such  joint  session  that  the  said  counties  be  author- 
ized to  issue  county  orders,  in  their  respective  counties,  to 
any  employees  upon  said  bridge,  upon  the  demand  and  order 
of  the  superintendents  herein  appointed  to  superintend  the 
repairs  and  rebuilding  of  said  bridge,  to  any  amount  not  to 
exceed  the  due  proportion  due  from  his  said  county. 

It  was  further  ordered  that  Benjamin  P.  Douglass  and 
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James  Froman  be  appointed  superintendents  to  superintend 
the  repairs  and  rebuilding  of  said  bridge,  and  to  employ  all 
the  necessary  labor^  oversee  the  same^  and  in  all  things  to 
have  immediate  control  over  and  direction  of  said  work ; 
that  said  order  so  made  as  aforesaid  was  duly  entered  of 
record  in  Commissioners'  Record  H,  at  pages  406  and  407. 

Appellant  further  avers  that  under  and  by  virtue  of  said 
order  so  made  by  said  board  of  commissioners  ifi  joint  ses- 
sion as  aforesaid  said  superintendents,  while  repairing  and 
rebuilding  said  bridge,  contracted  with  the  appellant  for 
work,  material,  boarding,  etc.,  necessary  for  the  repairing 
and  building  thereof;  that,  upon  the  completion  of  the  re- 
pairs and  building  of  said  bridge,  on  the  11th  day  of  March, 
1873,  at  a  settlement  and  an  adjustment  made  by  said  super- 
intendents, as  between  said  counties  of  Harrison  and  Craw- 
ford, and  between  said  counties  and  the  appellant,  it  was 
there  found  that  there  was  due  the  appellant  from  Harrison 
county  on  account  of  such  labor,  material,  board,  etc.,  the 
sum  of  four  hundred  and  twenty-seven  dollars ;  that  there- 
upon the  said  Benjamin  P.  Douglass,  as  such  superintendent, 
on  behalf  of  said  Harrison  county,  and  by  virtue  of  his  au- 
thority as  such«uperintendent,  duly  conferred  by  statute  and 
by  the  terms  and  directions  of  the  order  of  appointment  as 
aforesaid,  duly  made  and  executed  to  appellant  a  certain  due 
bill' and  written  acknowledgment  of  said  indebtedness,  a 
copy  of  which  is  filed  herewith  marked  ^'  Exhibit  A,''  made 
a  part  hereof,  and  is  in  the  words  and  figures  following,  to 
wit: 

"  CoRYDON,  Ind.,  March  11th,  1873. 
"jHam«on  Ckmnty  to  Daniel  Cole,  Dr. 

**  To  balance  due  on  work  and  materials,  boarding  and 
advances  for  repairs  on  Blue  River  Bridge,  $427. 

"  The  above  amount  to  be  paid  by  me  as  superintendent 
of  repairs  on  behalf  of  Harrison  county,  as  finally  adjusted 
with  James  G.  Froman,  and  being  all  that  is  due  from  Har* 
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rison  county  on  said  repairs,  with  ten  per  cent,  per  annum 
interest  till  paid. 

(Signed)  "B.  P.  Douglass, 

"  Supt.  Harrison  County." 

The  payments,  as  endorsed  thereon,  are  set  out,  and  then 
it  is  alleged  that  the  appellee  became,  was  and  is  indebted  to 
appellant  for  the  amount  due  thereon,  together  with  interest 
thereon  accrued,  to  wit,  the  sum  of  two  hundred  and  seventy- 
five  dollars,  which  said  sum  is  now  due  and  remains  wholly 
unpaid.     Wherefore,  etc. 

A  demurrer  for  want  of  facts  was  also  sustained  to  this 
paragraph  of  the  complaint,  and  exception  taken. 

The  rulings  of  the  court  in  sustaining  the  demurrer  to  the 
original  complaint  or  claim,  and  in  sustaining  the  demurrer 
to  the  additional  paragraph  of  the  complaint,  are  separately 
assigned  as  error. 

The  question  thus  presented  is/does  the  claim  as  originally 
filed  or  the  additional  paragraph  of  the  complaint  state 
facts  sufficient  to  constitute  a  cause  of  action  against  the  ap- 
pellee. 

Section  2880,  B.  S.  1881,  provides  that ''  Whenever  public 
convenience  shall  require  the  erection  or  repair  of  any  bridge 
across  any  stream  forming  the  boundary  line  between  two 
counties  within  this  State,  upon  application  therefor  to  the 
board  of  county  commissioners  of  either  county,  such  board 
of  county  .commissioners  may,  if  they  think  it  expedient,  de- 
clare their  willingness  to  aid  in  the  erection  or  repair  of  such 
bridge  by  resolution  or  order.'' 

Section  2881  makes  it  the  duty  of  said  boards  of  county 
commissioner,  while  in  joint  session,  to  appoint  one  or  more 
persons  as  superintendents,  who  shall  have  full  control  and 
supervision  of  the  erection  and  repair  of  said  bridge,  sub- 
ject, however,  to  such  regulations  as  said  boards  of  county 
commissioners  may  determine  upon. 

The  boards  of  commissioners,  in  joint  session,  apportioned 
Vol.  3.-2 
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the  expense  to  be  paid  by  each  county  in  the  repair  of  said 
bridge ;  authorized  the  issue  of  county  orders,  in  the  respect* 
ive  counties,  to  any  employee  upon  said  bridge,  upon  the  de- 
mand and  order  of  the  superintendents  appointed  to  super- 
intend the  repairs  and  rebuilding  of  said  bridge,  to  any  amount 
not  to  exceed  the  due  proportion  due  from  his  said  county, 
and  also  ordered  that  Benjamin  P.  Douglass  and  James  Fro- 
man  be  appointed  superintendents  to  superintend  the  re- 
pairs and  rebuilding  of  said  bridge,  and  to  employ  all  the 
necessary  labor,  oversee  the  same,  and  in  all  things  to  have 
immediate  control  over,  and  direction  of  said  work/'  Ben- 
jamin P.  Dougjasi^,  who  was  presumably  the  superintend- 
ent for  Harrison  county,  executed  to  the  appellant  the  in- 
strument set  oiit  in  the  complaint,  showing  the  amoant  due 
him  from  Harrison  county  on  account  of  said  work. 

The  appellant  claims,  as  the  action  is  based  upon  a  state- 
ment of  account,  settlement  and  written  acknowledgment 
of  indebtedness  executed  by  the  su})erintendent  appointed 
by  said  boards  of  commissioners,  that  under  the  sections  of 
the  statutes  referred  to,  and  the  order  of  the  boards  of  com-- 
missioners  in  joint  session,  the  original  claim  filed  and  the 
additional  paragraph  of  complaint  were  both  sufficient,  and 
that  it  was  error  to  sustain  the  demurrer  to  them.  The  con- 
tention of  the  appellee  is  that  the  superintendent  had«  no 
power  to  adjudicate  claims  and  bind  the  county,  nor  could 
the  board  of  commissioners  delegate  such  power ;  that  sec- 
tions 6758  and  5759,  R.  S.  1881,  provide  as  to  the  manner 
of  filing  and  allowing  claims  against  a  county ;  that  the 
power  to  pass  upon  the  merits  of  claims  against  a  county  is 
conferred  by  the  statute  upon  the  board  of  commissioners, 
and  that  such  judicial  acts  can  not  be  delegated  or  assumed 
by  any  other  authority ;  that  the  superintendent  had  the 
right  to  employ  labor  and  superintend  the  construction  of 
the  bridge,  and  report  his  action  to  the  board  at  the  proper 
time ;  that  the  order  set  out  in  the  additional  paragraph  of 
'  the  complaint  could  not  delegate  to  the  superintendent  the 
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power  of  adjudicating  and  allowing  claims  of  those  whom 
he  had  employed ;  that  the  claims  should  have  been  filed^ 
their  validity  inquired  into  and  passed  upon  by  the  board 
of  commissioners  ;  that  the  act  of  the  superintendent  in  at- 
tempting to  adjudicate  the  claim  could  not  bind  the  county. 

Should  we  concede  the  positions  assumed  by  the  appellee, 
would  not  the  conclusion  follow  that  the  claim  as  originally 
filed  and  the  additional  paragraph  of  the  complaint  consti- 
tute a  sufficient  claim  or  cause  «of  action  against  the  appellee, 
without  invading  the  authority  of  the  board  of  commission- 
ers under  the  statute,  or  binding  the  county  by  the  settle^ 
ment  with  the  superintendent  ? 

Section  2881,  atfpra,  after  making  it  the  duty  of  said  boards 
of  commissioners  in  joint  session  to  appoint  one  or  more 
superintendents,  etc.,  provides  that  such  superintendents 
shall  be  ^'  subject,  however,  to  such  regulations  as  such 
boards  of  commissioners  may  determine  upon.'' 

The  order  at  the  joint  session  of  said  board  of  commis- 
sioners appointing  said  superintendents  gave  them  power  ^^  to 
employ  all  the  necessary  labor,  oversee  the  same,  and  ip  all 
things  to  have  immediate  control  and  direction  of  said 
-work." 

The  instmment  denominated  a  due  bill,  executed  by  B. 
P.  Douglass,  superintendent  of  Harrison  county,  purports 
to  be  a  statement  of  the  account  of  the  appellee  against 
Harrison  county  for  the  balance  due  thereon,  to  be  paid  by 
said  Douglass  as  superintendent  of  Harrison  county,  as  finally 
adjusted  with  James  G.  Froman,  who  was  the  other  super- 
intendent, and  being  all  that  was  due  from  Harrison  county 
on  said  repairs,  etc. 

The  force  and  efiect  of  this  instrument  amounted  to  noth- 
ing more  than  the  written  acknowledgment  of  the  super- 
intendent that  there  was  a  balance  due  the  appellant  from 
Harrison  county  for  work  and  materials^  boarding  and  ad- 
vances for  repairs  on  Blue  River  Bridge  of  f 427.  Its  ex- 
ecution by  the  superintendent  did  not  bind  the  county  or 
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preclude  defence  thereto^  For  such  balance  as  appellant 
claimed  due  bim  on  the  account  he  clearly  had  the  right  to 
file  it  against  the  county  for  allowance  under  section  5758, 
supray  and  did  so  file  it^  and  we  think  under  the  rules  gov- 
erning boards  of  commissioners,  the  statement  of  the  claim 
was  sufficient,  and  that  the  additional  paragraph  of  com- 
plaint stated  facts  sufficient  to  constitute  a  cause  of  action 
against  the  appellee ;  that  the  court,  therefore,  erred  in  its 
rulings  in  sustaining  the  demurrer  to  the  claim  as  originally 
filed,  and  in  sustaining  the  demurrer  to  the  additional  para- 
graph of  the  complaint. 

The  cause  is  reversed,  at  appellee's  costs,  with  instruction 
to  overrule  each  demurrer,  and  for  further  proceedings  in 
accordance  with  this  opinion. 

FUed  Oct.  30, 1891. 


No.  251. 

The  State,  ex  bel.  Catalano,  v.  Martin  et  al. 

Justice  of  the  Peace.— ^ew  Trial  After  Time  Limiied  by  StatuU,--  Wamr, 
— Appearing  before  a  jastice  of  the  peace,  consenting  to  a  contin- 
aadce  and  having  a  cause  set  down  for  trial  are  a  waiver  of  any  objectiona 
to  an  order  setting  aside  a  former  judgment  and  granting  a  new  trial 
therein,  made  after  the  time  limited  hj  statute  for  the  granting  of  a  new 
trial.    Section  1487,  B.  8. 1881. 

Judgment. — Powol Evidence  AUaeking  Judgment  Void  onita  Foot, — Parol  ev- 
idence attacking  a  judgment  which  the  record  shows  on  its  face  to  be 
void,  though  incompetent,  does  not  prejudice  or  impair  the  rights  of  a. 
party  claiming  under  it,  and  the  admission  of  such  evidence  is  not  re^ 
versible  error. 

From  the  Marion  Superior  Conrt. 

W.  B.  WcUls  and  0.  L.  Walls,  for  appellant. 
H.  J.  Everetty  for  appellees. 

Beinhabd,  J. — Action  upon  the  official  bond  of  a  justice 
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of  the  peace.  The  complaint,  after  setting  out  the  formal 
and  introductory  matters  as  to  the  election  of  the  appellee, 
and  the  execution  of  the  bond,  avers^  in  substance,  that  said 
appellee,  as  justice  of  the  peace  of  Marion  county,  Indiana, 
did,  on  the  18th  day  of  April,  1888,  render  a  judgment  in 
iavor  of  the  relatrix,  Mary  Catalano,  and  against  one  Frank 
Conrad,  for  damages  in  a  replevin  suit,  in  the  sum  of 
eighty  dollars  and  costs  of  suit ;  that  on  the  same  day 
the  relatrix,  believing  there  was  danger  in  delay,  filed 
with  said  justice  her  aflSdavit  for  an  execution  for  the  col- 
lection of  said  judgment,  and  that  said  justice  ftiiled,  neg- 
lected, and  refused  to  issue  such  execution  until  the  10th 
day  of  May,  1888 ;  that  between  the  time  of  the  filing  of 
the  affidavit  for  execution  to  issue  and  the  issuing  thereof 
the  judgment  defendant  disposed  of  all  his  property  and 
became  wholly  insolvent,  which  caused  the  relatrix  to  lose 
the  entire  amount  of  her  said  judgment.  Wherefore,  etc. 
The  appellees  filed  an  answer  in  two  paragraphs,  viz. : 

1.  The  general  denial. 

2.  That  within  the  time  allowed  by  statute  the  appellee 
Martin  granted  the  defendant  in  that  cause  a  new  trial,  and 
set  aside  the  judgment  theretofore  rendered  by  him,  and  did 
not,  therefore,  issue  execution  thereon. 

The  appellant  demurred  to  the  second  paragraph  of  the 
answer;  the  demurrer  ^as  overruled,  and  the  appellee  filed 
a  reply  in  one  paragraph,  it  being  the  general  denial. 

The  cause  was  tried  by  the  court,  and  there  was  a  finding 
and  judgment  for  defendants  below,  who  are  the  appellees 
here. 

Appellant's  motion  for  a  new  trial  having  been  overruled, 
judgment  was  rendered,  and  he  appealed  to  the  general  term 
of  the  superior  court,  where  the  judgment  of  the  special 
term  was  affirmed. 

The  errors  assigned  call  in  question,  first,  the  correctness 
of  the. ruling  of  the  superior  court  in  special  term  in  over- 
ruling the  demurrer  to  the  second  paragraph  of  the  answer. 
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The  objections  which  the  appellant  urges  to  this  paragraph 
are  stated  in  the  brief  of  his  counsel  as  follows : 

**  1.  That  it  contains  no  averment  that  the  judgment  de- 
fendant, Frank  Conrad,  mentioned  therein,  did,  within  ten 
days  after  the  rendition  of  said  judgment,  pay  the  costs,  and 
have  the  default  and  judgment  set  aside,  as  provided  by 
statute. 

**  2.  That  there  is  do  averment  in  said  paragraph  of  an* 
swer  that  the  judgment  plaintiff  mentioned  therein  had  any 
notice  of  the  judgment  defendant  mentioned  therein  filing 
a  motion  for  a  new  trial  in  said  cause,  or  that  a  motion  for  a 
new  trial  had  been  made  in  the  said  judgment  plaintiff's 
presence,  or  in  the  presence  of  her  agent  or  attorney  who 
conducted  her  suit,  as  provided  by  statute.''  Section  1493^ 
B.  S.  1881. 

In  order  the  more  satisfactorily  to  determine  the  validity 
of  these  objections,  the  second  paragraph  of  the  answer  is 
here  set  out.     It  reads  as  follows : 

''  The  defendants,  for  a  second  and  further  answer  herein 
say,  that,  on  the  11th  day  of  April,  1888,  the  above-named 
relatrix  as  plaintiff  commenced  a  suit  before  Luke  WaU 
pole,  a  justice  of  the  peace  of  Center  township,  Marion 
county.  State  of  Indiana,  against  one  Frank  Conrad  ;  that 
said  cause  was  set  for  trial  on  April  16th,  1888,  at  nine  (9) 
o'clock  in  the  forenoon  ;  that,  on  th^  said  16th  day  of  April, 
1888,  the  defendant,  said  Conrad,  made  affidavit  and  prayed 
for  a  change  of  venue  therein  to  some  other  township,  which 
was  granted,  and  the  said  justice  Walpole  did  send  said  cause 
to  the  defendant  in  this  cause,  Ezra  G.  Martin,  who  was  then 
and  is  now  a  duly  elected  justice  of  the  peace,  qualified  and 
acting  in  Wayne  township,  county  and  State  aforesaid ;  that 
when  said  change  of  venue  was  granted  by  said  Justice  Wal- 
pole, it  was  stated  by  the  court  to  the  said  defendant,  Frank 
Conrad,  and  his  counsel,  that  the  time  for  the  trial  of  said 
cause  would  be  fixed  by  the  said  Justice  Martin,  and  that 
the  said  defendant  Conrad  would  be  notified  of  the  time  of 
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said  trial ;  that  the  defendant  Martin  was  a  man  of  fair, 
honorable  and  honest  mind,  disposition  and  purpose,  always 
just  and  sincere/  and  disposed  to  strictly  follow  tde  law  and 
do  justice  between  man  and  man  impartially,  but  said  Martin 
was  then  not  well  versed  in  the  law ;  that  said  relatrix  and 
her  counsel  went  to  Squire  Walpole,  justice  as  aforesaid,  and 
proposed  to  carry  said  transcript  on  change  of  venue  to  the 
defendant,  Squire  Martin,  and  to  fix  a  time  for  the  trial  of 
said  cause,  and  to  notify  said  Conrad  thereof,  and  thus  t}iey 
procured  possession  of  said  transcript  on  the  6th  day  of 
April,  1888,  and  brought  the  same  to  the  defendant  Martin, 
who  was  wholly  unacquainted  with  all  the  parties^  and  did 
not  know  that  there  was  such  a  case  in  existence,  and  was 
thus  induced  to  set  said  case  down  for  immediate  hearing, 
and  did  try  the  same,  in  the  absence  of  said  Conrad,  and 
without  any  kind  of  notice  to  him  or  his  attorneys ;  that 
said  relatrix  was  present  in  person  and  by  counsel,  and  with 
her  witnesses,  and  the  evidence  adduced  was  heard,  and  said 
justice  Martin  was  then  induced  to  render  a  judgment  for 
eighty  dollars  ($8(^,  with  costs  ;  that  after  said  case  was  thus 
tried  and  judgment  rendered^  to  wit,  on  the  21st  day  of 
April,  1888,  the  said  Conrad  appeared  before  said  Justice 
Martin^  and  made  a  motion  to  set  aside  said  default  and  to 
grant  him  a  new  trial  in  said  cause,  for  the  reasons  that  he 
had  no  notice  of  the  time  of  the  trial,  and  that  the  said  judg- 
ment was  taken  on  account  of  accident  and  surprise  which 
no  ordinary  prudence  could  have  guarded  against ;  miscon- 
duct of  the  plaintiiT,  irregularity  in  the  proceedings  of  the 
court  and  the  prevailing  party,  and  the  orders  of  the  court, 
and  abuse  of  discretion,  by  which  the  party  was  prevented 
from  having  a  fair  trial.  And  it  being  shown  to  the  court 
that  said  plaintiff,  Catalano,  and  her  attorneys,  had  notice  of 
the  time  and  place  of  the  hearing  of  said  motion  for  a  new 
trial^  and  the  courts  being  fully  advised  in  the  premises,  did 
grant  said  Conrad  a  new  trial,  and  said  judgment  was  set 
aside^  and  said  cause  was  set  down  for  trial  on  the  28d  day 
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of  Aprils  1888,  at  10  o'clock  A.  M. ;  and  said  Justice  Martin 
caused  full  and  fair  nptice  of  the  time  when  said  cause  was 
again  set  for  trial  to  be  given  to  the  plainfiff  herein ;  that 
afterwards,  to  wit,  on  the  said  23d  day  of  April,  1888,  all 
of  said  parties  appeared  at  10  o'clock  a.  m., — the  said  relatrix 
by  her  attorneys,  and  the  said  Frank  Conrad  was  present  in 
person  and  by  counsel ;  and  when  said  cause  was  called  for 
trial,  the  said  relatrix,  Catalano,by  her  attorneys,  made  ap- 
plication for  a  continuance  of  said  cause  on  account  of  the 
sickness  of  the  said  plaintiff,  and  said  cause  was,  by  agree- 
ment, continued  until  the  30th  day  of  April,  1888,  at  10 
o'clock  A.  M. ;  that  on  the  said  30th  day  of  April,  1888,  said 
cause  was  again  continued  by  the  Agreement  of  the  parties ; 
that  when  said  cause  was  continued  on  April  23d  and  April 
30th,  1888,  the  said  relatrix  and  her  said  counsel  never  pre- 
tended that  the  said  judgment  rendered  on  April  18th,  1888, 
was  valid  or  in  force,  and  there  was  then  no  pretence  that 
the  said  new  trial  was  not  granted  and  said  judgment  set 
aside,  and  the  continuances  aforesaid  were  granted  after  the 
said  18th  day  of  April,  1888,  at  the  request  of  the  said  re- 
latrix and  her  said  attorneys,"  etc.  The  remainder  has  ref- 
erence to  what  occurred  after  the  ^illeged  setting  aside  of  the 
judgment. 

It  must  be  quite  obvious  that  if  the  order  and  judgment 
of  the  justice  setting  aside  the  original  judgment,  and  grant* 
ing  a  new  trial  had  any  validity,  for  the  purpose  of  the  de- 
murrer, the  original  judgment  must  be  regarded  as  vacated 
Siud  functus  officio.  That  being  the  case,  no  execution  is- 
sued upon  the  judgment  after  it  had  been  set  aside  could 
avail  the  appellant  anything,  unless  the  order  setting  it  aside 
is  itself  void,  or  ineffectual. 

The  question  is,  therefore,  is  the  order  setting  aside  the 
judgment  obnoxious  to  the  objections  which  the  appellant 
has  urged  against  it  ? 

The  statute  provides  two  ways  in  which  judgments  ob- 
tained before  justices  of  the  peace  may  be  set  aside,  viz. : 
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First*  In  cases  of  judgments  bj  default,  which  maj  be 
set  aside  at  anj  time  within  ten  days,  upon  payment  of  all 
costs.    Section  1493,  B.  S.  1881. 

Second.  In  cases  where  there  has  been  a  trial,  and  where 
a  new  trial  may  be  obtained  for  cause,  according  to  the  usages 
of  the  circuit  court.    Section  1487,  R.  S,  1881. 

The  averment  of  the  paragraph  we  are  considering  is  that 
the  judgment  had  been  set  aside  and  a  new  trial  granted. 

The  judgment  had  been  taken  on  default.  The  appellant's 
contention  is  that  there  is  but  one  way  of  setting  aside  a 
judgment  by  default  in  a  justice's  court,  and  that  is  upon  pay- 
ment of  all  costs.  She  argues  that,  as  the  answer  fails  to 
show  that  this  was  done,  there  is  no  showing  made  that  the 
original  judgment  was  properly  set  aside. 

-'There  may  be,  and  doubtless  are,  cases  in  which  a  judg- 
ment rendered  on  the  default  of  the  defendant  before  a  jus- 
tice of  the  peace  may  be  set  aside  without  payment  of  costs. 
But  in  all  such  cases  we  think  the  law  contemplates  notice 
to  the  opposite  party,  and  where  such  notice  is  not  given  the 
subsequent  proceedings  are  probably  voicl.  Erskine  v.  On- 
yett,  11  Ind.  335. 

But  it  is  alleged,  as  we  have  seen,  that  after  the  appellant 
knew  the  judgment  had  been  set  aside  and  a  new  trial  granted 
she  appeared  before  the  justice,  and  asked  for  and  obtained 
a  continuance  of  the  cause,  and  had  it  set  for  trial  on  a  day 
in  the  future.  It  seems  to  us  that  she  thus  waived  any  ob- 
jections to  the  order  setting  aside  the  judgment,  and  is 
therefore  estopped  to  deny  its  validity. 

Ordinarily,  an  appearance  and  motion  to  continue  a  cause 
carry  with  it  the  implication  that  the  cause  was  properly 
within  the  jurisdiction  of  the  court.  Mannix  v.  State,  ex  rely 
116  Ind.  245.  We  know  of  no  good  reason  why  this  rule 
should  not  apply  to  a  proceeding  like  the  one  under  consid- 
eration. If  the  appellant  was  not  satisfied  with  the  order 
setting  aside  the  judgment,  she  had  a  right  either  to  ignore 
it  entirely,  or  to  move  to  set  it  aside.     She  pursued  neither 
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eoarse,  bat  recognizing  the  validity  of  the  order  assented  to 
a  retrial  of  the  cause,  and  had  the  justice  fix  a  day  for  the 
same. 

These  are  the  allegations  of  the  second  paragraph  of  the 
answer,  and  we  think  they  are  sufficient  to  show  that  the 
judgment  was  vacated,  and  had  no  longer  any  validity,  and 
that  therefore  an  execution  issued  and  delivered  to  the  proper 
officer  could  have  been  of  no  avail.  The  demurrer  was 
properly  overruled. 

The  appellant  has  assigned  for  error  the  overruling  of  the 
motion  for  a  new  trial.  One  of  the  causes  relied  upon  in 
the  motion  for  a  new  trial  was  that  the  evidence  was  insuffi- 
cient to  sustain  the  finding. 

The  various  records  introduced  in  evidence  show  that  the 
cause  was  tried  before  the  appellee,  as  justice  of  the  peace, 
and  judgment  rendered  by  him,  as  alleged  in  the  complaint, 
on  the  18th  day  of  April,  1888.  The  record  further  shows 
that  on  the  21st  day  of  April,  1888^  the  justice  set  aside 
the  judgment  and  granted  a  new  trial  for  the  reason  that 
the  defendant  did  not  have  due  notice  of  the  time  of  the 
trial. 

The  record  also  shows  the  issuing  of  an  execution  on  the 
same  day  the  judgment  was  rendered,  but  not  that  it  was 
delivered  to  any  constable. 

The  suit  before  the  justice  was  an  action  of  replevin  for 
two  ponies. 

The  record  discloses  that  a  writ  of  replevin  was  issued 
April  11th,  and  delivered  to  a  constable,  returnable  April 
16th.  It  does  not  show,  however,  that  the  writ  was  ever  re- 
turned,  or  that  any  notice  whatever  was  served  upon  the  de- 
fendant in  that  cause  prior  to  the  rendition  of  the  judgment. 
It  does  appear,  however,  from  the  record,  that  Conrad  him- 
self came  before  Justice  Walpole  and  filed  an  affidavit  for  a 
change  of  venue,  which  is  perhaps  a  sufficient  appearance  to 
give  the  justice  jurisdiction  over  his  person. 
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The  record  of  the  order  setting  aside  the  judgment  is  as 
follows : 

"April  21st,  1888. 

"The  defendant  in  the  above  entitled  cause  not  having 
due  notice  of  the  time  of  the  trial  thereof,  it  is  ordered  that 
the  above  judgment  in  said  cause  be  and  the  same  is  hereby 
set  aside,  and  that  said  cause  be  set  down  for  trial  April  23d, 
at  10  o'clock  A.  H.  Ezra  G.  Martin,  J.  P/' 

Then  follows  this  further  entry : 

"April  2Sd,  1888,  at  10  o'clock  A.  H. 

"  Continued  by  agreement  of  the  parties  to  April  30lh, 
1888,  at  10  o'clock  a.  m." 

Following  this  is  another  entry  : 

"  October  16th,  1888. 

"  Comes  now  the  defendant  and  moves  the  court  to  dis- 
miss this  cause  at  the  costs  of  the  plaintiff  for  want  of  prose- 
cution, which  motion  the  court  sustained,  and  dismisses  this 
cause  at  the  costs  of  the  plaintiff. 

"  Ezra  G.  Martin,  J.  P." 

It  is  claimed  by  the  appellant  that  this  record  shows  a 
failure  of  proof  upon  the  subject  of  the  appellant's  request 
to  have  the  cause  continued  after  the  order  setting  aside  the 
judgment  was  made. 

The  record  shows  that  the  cause  was  continued  by  agree- 
ment of  the  parties  on  April  23d,  and  set  for  trial  on  the 
30th  of  April. 

If  the  parties  agreed  to  the  continuance,  and  the  setting 
of  the  case  for  trial  on  another  day,  it  necessarily  implies 
that  the  appellant  assented  to  the  continuance,  and  to  the  re- 
trial of  the  cause.  The  record  evidence  fairly  tends  to  sus- 
tain the  finding  on  this  point. 

The  appellant  also  complains  of  the  ruling  of  the  court  in 
admitting  certain  oral  testimony  in  reference  to  the  proceed- 
ings of  the  justice  in  connection  with  the  original  cause  and 
judgment. 

The  object  of  the  testimony  was  to  avoid  the  judgment. 
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Parol  evidence  attacking  a  judgment  which  the  record,  on 
its  face,  shows  to  be  void,  though  incompetent,  does  not  prej- 
udice or  impair  the  rights  of  a  party  claiming  under  it ; 
and  the  admission  of  such  evidence  is  not  reversible  error. 
Knopf  V.  Morel,  111  Ind.  670. 

So,  if  we  concede  that  the  court  erred  in  admitting  the 
testimony,  a  point  we  do  not  decide,  the  error  was  harmless, 
and  will  not  avail  the  appellant. 

We  have  noticed  all  the  errors  complained  of  by  appel* 
lant,  and  have  found  none  for  which  we  think  the  judgment 
should  be  reversed. 

Judgment  affirmed. 

Filed  Not.  11, 1891. 


No.  325. 

The  Chicago,  St.  Loms  and  Pittsburgh  BAiiiBOAD 

Company  v.  Gbahah. 

Bailboads. — RtUea  and  BegiUatiaiu  for  Panengtn. — OpportunUy  to  Compijf 
with  lUUei, — A  carrier  of  passengers  maj  adopt  reasonable  rules  and  r^^- 
lations  in  the  despatch  of  its  business,  and  maj  insist  upon  a  compli- 
ance therewith  upon  the  part  of  all  who  seek  transportation;  but  it  is 
bound  to  afford  reasonable  facilities  to  enable  a  passenger  to  complj 
with  its  rules  and  re^^ulations. 

BilUE.^  Bates  of  Fare  Biid  on  7\xnn, — I\archafe  of  2Vdfce<  Before  Boarding 
TSuin, — A  carrier  may  charge  a  passenger  who  pays  his  fare  on  the 
train  a  higher  rate  of  fare  than  one  who  boys  a  ticket  before  entering 
the  train,  if  it  extends  ample  facilities  to  all  persons  who  desire  to 
purchase  tickets. 

Same. — Etcuraion  7Mn  ai  Bedueed  Baiee. — BuU. — A  carrier  may  run  an 
excursion  train  at  reduced  rates,  and  require  passengers  to  purchase 
tickets  as  a  condition  upon  which  they  obtain  the  benefit  of  such  rates, 
and  it  may  enforce  such  rule  against  all  who  by  their  own  fault  fail  to 
comply  with  it. 

Same. — Ptusenger, — InahHUy  to  Purcluue  Eteurnm  TUktL — Bight  to  Pay  Fare 
an  Train, — If  a  passenger,  through  the  fault  of  the  carrier,  is  unable  to 
procnreaticket,  in  compliance  with  the  carrier's  rule  requiring  all  who 
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desire  to  secure  excursion  rates  to  purchase  a  ticket  before  entering  the 
train,  he  may  take  passage  on  the  train  and  upon  a  tender  of  the  ezcur^ 
sion  ticket-fare  he  will  be  entitled  to  all  of  the  rights  and  privileges 
that  a  ticket  would  afford  him. 

Same. — Advertinng  Exeursionfrom  SicUion  Having  no  Tickei^Office, — A  carrier 
that  advertises  to  carry  passengers  from  a  certain  station  at  excursion 
rates  on  a  special  train  when  it  has  no  ticket-office  nor  agent  to  sell  ex- 
cursion tickets  at  such  station,  can  not  insist  that  all  who  board  the 
train  shall  first  purchase  excursion  tickets ;  and  if  it  ejects  a  passenger 
who  tenders  on  the  train  the  excursion  rate,  it  will  be  liable  in  tort  for 
the  damages  inflicted. 

Sams. — Duty  of  Passenger  to  Pay  Excess  Over  Exeursion  Bate. — ^A  passenger 
is  under  no  obligation  to  pay  the  full  or  excessive  rate  of  fare  demanded 
by  the  conductor  on  a  train  in  order  to  prevent  his  ejectment  from  such 
train  and  thus  lessen  his  damages. 

Samb. — Rigkl  of  Action  Does  Not  Best  in  ContraeL—X  cause  of  action  for 
ejecting  a  passenger  from  a  train  after  tender  and  acceptance  of  the  ex- 
cursion rate  is  not  for  a  breach  of  the  contract  to  carry,  but  for  the  viola- 
tion of  a  personal  right  assured  by  law. 

Sam£. — Travelling  on  Sunday, — Ejecting  Passenger. — A  passenger  travelling 
on  a  Sunday  excursion  train,  who  is  wrongfully  ejected  from  the  train, 
may  recover  the  damages  he  sustains ;  the  fact  of  travelling  on  that 
day  not  barring  his  right  of  recovery. 

From  the  Heory  Circait  Court. 

/.  H.  MdleUf  C.  H.  Burchenal  and  /.  L.  Bupe,  for  ap- 
pellant. 

C  S.  Herrdeyj  for  appellee. 

Cbumpackeb,  J. — Graham  sued  the  railroad  company  for 
damages  for  unlawfully  ejecting  him  from  one  of  its  pas- 
senger trains. 

The  complaint  alleges  that  the  company  ran  an  excursion 
train  from  the  city  of  Indianapolis  to  the  city  of  Richmond 
and  return  on  the  12th  day  of  May^  1889,  and  prior  thereto 
it  advertised  such  excursion  train  along  the  line  of  its  road 
by  "  posters,"  giving  the  time  of  its  arrival  and  departure 
at  the  various  stations,  and  stating  the  fare  for  the  round 
trip;  that  said  company  so  advertised  said  train  to  leave  the 
station  at  the  village  of  Ogden  at  ^-  o'clock  A.  m.  on  said 
12tb  day  of  May,  and  that  the  fare  for  the  round  trip  from 
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said  station  would  be  seventy  cents ;  that  plaintiff  desired 
to  go  on  said  excursion^  and  went  to  the  station  at  Ogden  in 
proper  time  to  take  passage  on  said  train^  and  before  the  ar* 
rival  of  the  train  he  undertook  to  procure  a  round-trip  ex- 
cursion ticket^  but  could  not,  for  the  reason  that  the  com- 
pany had  negligently  foiled  to  have  any  tickets  for  sale  at 
said  station ;  that  said  train  stopped  at  said  station  for  the 
purpose  of  receiving  passengers^  and  plaintiff^  being  unable 
to  purchase  a  ticket^  and  having  the  money  to  pay  his  fare^ 
embarked  upon  said  train,  supposing  he  could  buy  a  ticket 
from  the  conductor ;  that  thereafter  the  conductor  in  charge 
of  said  train  came  to  plaintiff  io  collect  his  fare,  and  he  paid 
said  conductor  the  sum  of  ninety  five  cents,  and  ^^  demanded 
that  he  be  carried  from  said  station,  Ogden,  to  the  city  of 
Richmond  and  return ;  that  said  defendant  accepted  said  sum 
of  money  for  such  fare  and  gave  the  plaintiff  a  receipt  there- 
for;" that  upon  the  return  of  said  train  in  the  evening  of 
said  day  the  plaintiff  took  passage  thereon  for  Ogden^  and 
the  same  conductor  was  in  charge  of  the  train  to  whom 
plaintiff  paid  his  fare  on  the  trip  to  Richmond;  that  while 
said  train  was  proceeding  on  its  journey,  and  was  about  a 
mile  west  of  the  city  of  Richmond,  said  conductor  came  to 
the  plaintiff  and  demanded  his  fare  to  Ogden,  whereupon 
plaintiff  exhibited  to  him  the  receipt  for  the  fare  paid  as 
aforesaid,  and  refused  to  pay  any  more,  and  the  conductor 
thereupon  stopped  said  train  and  unlawfully  expelled  plain- 
tiff therefrom  ;  that  it  was  dark  and  raining,  and  plaintiff 
was  unacquainted  in  that  vicinity,  and  was  compelled  to  and 
did  walk  to  his  home,  a  distance  of  thirty-five  miles,  whereby 
he  was  damaged,  etc. 

A  demurrer  filed  to  the  complaint  was  overruled,  and  ex- 
ceptions saved. 

The  defendant  answered  in  three  paragraphs.  The  third 
paragraph  was  adjudged  insufficient  upon  demurrer. 

The  plaintiff  replied  by  general  denial,  and  the  issues  thus 
formed  were  tried  by  a  jury,  who  returned  a  special  verdict. 
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The  defendant  moved^  successively^  for  a  venire  de  novo  and 
for  a  new  trial ;  but  both  motions  were  overruled,  and  the 
plaintiff  was  awarded  judgment  upon  the  verdict. 

The  first  question  for  coni^ideration  arises  upon  the  ruling 
of  the  court  upon  the  demurrer  to  the  complaint. 

It  is  claimed,  on  behalf  of  the  company,  that  the  theory 
of  the  complaint  is  the  breach  of  a  special  contract  between 
the  appellee  and  the  conductor,  by  the  terms  of  which  the 
former  was  to  be  carried  to  Richmond  and  return  for  ninety- 
five  cents,  and  it  is  insisted  that  the  facts  alleged  do  not  es- 
tablish such  a  contract.  We  do  not  so  understand  the  com- 
plaint. It  proceeds  upon  the  theory  that  the  'company  un- 
dertook to  run  a  special  train  at  special  rates,  and  that  all 
who  complied  with  the  company's  regulations  were  entitled 
to  the  benefit  of  such  special  rates;  and  that  the  appellee 
complied  with  such  regulations  as  far  as  it  was  in  his  power 
to  do,  and  paid  the  stated  fiire,  and  more,  and,  while  in  the 
enjoyment  of  a  privilege  he  had  so  purchased  and  paid  for, 
he  was  unlawfully  expelled  from  the  train.  It  does  not  ap- 
pear by  the  complaint  that  it  was  necessary  to  have  a  ticket 
to  obtain  the  benefit  of  the  excursion  privileges ;  but,  con- 
ceding that  such  was  the  requirement,  the  complaint  is 
sufficient.  ' 

It  is  universally  admitted  that  a  carrier  of  passengers  may 
adopt  reasonable  rules  and  regulations  in  the  despatch  of  its 
business,  and  may  rightfully  insist  upon  a  compliance  there- 
with upon  the  part  of  all  who  seek  transportation  ;  but  the 
carrier  is  bound  to  afford  reasonable  facilities  to  enable  a 
compliance  with  its  rules  and  regulations.  A  railroad  com- 
pany may  charge  a  higher  rate  of  fare  to  one  who  pays  the 
condactor,or  manager  of  a  train,than  to  one  who  buys  a  ticket, 
provided  it  extends  ample  facilities  to  all  travellers  who  de- 
sire to  procure  tickets.  Such  company  may  run  an  excur- 
sion train  at  reduced  rates,  and  require  passengers  to  pur- 
chase tickets  as  a  condition  upon  which  they  shall  obtain  the 
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benefit  of  such  rates ;  and  it  may  enforce  this  rale  against  all 
who  by  their  own  fault  fail  to  comply  with  it« 

If,  however,  a  passenger  is  unable  to  procure  a  ticket 
through  the  fisiult  of  the  company,  he  may  take  passage  on 
such  train,  and  upon  a  tender  of  the  ticket-&re  will  be  en- 
titled to  all  of  the  rights  and  privileges  that  a  ticket  would 
afford  him.  Upon  a  tender  of  fare  under  such  circumstan- 
ces, the  relation  of  carrier  and  passenger  would  obtain,  and 
the  company  would  have  no  right  to  eject  such  passenger, 
or  deny  him  passage,  because  he  is  without  a  ticket.  This 
principle  is  firmly  settled  by  the  decisions  of  the  Supreme 
Court  of  this  State.  Jeffersonville  R.  R.  Oo,  V.  RogerSj  28  Ind. 
1 ;  Si.  Louis,  etc.,  R.  W.  Co.  v.  Myrtle,  61  Ind.  566 ;  Toledo, 
etc.,  R.  W.  Co.  Y.  McDonough,  53  Ind.  289 ;  Lake  EriCf  etc., 
R.  W.  Co.  V.  Fix,  88  Ind.  381 ;  Godfrey  v.  Ohio,  etc.,  R.  W. 
Co.,  116  Ind.  30 ;  Pennsylvania  Co.  v.  Brayy  126  Ind.  229. 

The  fact  that  the  trespass  occurred  on  Sunday  does  not 
affect  the  appellee's  right  to  recover. 

While  the  right  to  ride  upon  the  train  had  its  foundation 
in  the  implied  agreement  upon  the  part  of  the  company  to 
carry  the  appellee,  created  by  the  payment  of  fare,  the  ac- 
tion is  not  for  the  breach  of  such  contract,  but  for  the  viola- 
tion of  a  personal  right  assured  by  the  law.  As  between 
carrier  and  passenger  the  law  imposes  a  duty  upon  the  car- 
rier independent,  in  a  sense,  of  their  contractual  relations, 
although  incidental  thereto,  but  which  has  its  basis  in  the 
regard  the  law  has  for  human  life,  and  personal  security. 
Louisville,  etc.,  R.  W.  Oo.  v.  Frawley,  110  Ind.  18 ;  Carroll  v. 
Staten  Island  R.  R.  Co.,  58  N.  Y.  126.. 

It  is  further  contended  that  it  was  the  appellee's  duty  to 
pay  the  return  fare  demanded  by  the  conductor  out  of  con- 
sideration for  the  rights  of  other  travellers,  and  that  his  only 
right  of  action  would  be  to  recover  from  the  company  the 
excess  charged.  If  he  had  paid  the  extra  demand,  and  been 
carried  to  his  destination,  perhaps  he  could  only  recover  the 
excess,  unless  some  element  of  special  damages  entered  into 
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the  occurrence ;  but  he  was  not  bound  to  do  this.  This 
identical  question  was  before  the  court  in  JefferstynvUle  R. 
R.  Go,  V.  Rogers^  9upra,  and  in  deciding  it  the  court  said  : 
^  The  plaintiff  was  under  no  obligation  to  purchase,  even 
for  a  trifle,  the  right  which  was  already  his  own/' 

The  complaint  is  sufficient. 

The  third  paragraph  of  answer  pleads  a  rule  of  the  com- 
panj  requiring  passengers  to  purchase  tickets  in  order  to  ob- 
tain the  benefit  of  the  excursion  rates,  and  alleges  that  the 
company  had  ceased  to  keep  a  ticket  office  at  Ogden  on  ac- 
count of  a  lack  of  business  to  justify  it,  which  fisict  was  gen- 
erally known  in  that  vicinity ;  and  that  appellee  boarded 
the  train  without  a  ticket,  and  the  conductor  demanded  of 
him  the  regular  cash  fare,  which  he  refused  to  pay,  and  was 
on  that  account  required  to  leave  the  train  ;  that  no  unnec- 
essary force  was  employed  to  expel  him,  nor  was  he  sub- 
jected to  any  indignity. 

There  was  no  error  in  rejecting  this  answer.  It  was  im- 
mateiial  whether  the  company  maintained  a  regular  ticket 
office  at  Ogden  or  not.  When  it  invited  the  public  to  take  pas- 
sage upon  the  special  train  at  that  point,  and  agreed  to  carry 
for  a  special  rate,  passengers  had  a  right  to  expect  that  reason- 
able accommodations  would  be  furnished  there,  or  on  the 
train,  to  obtain  tickets. 

As  has  been  suggested,  it  is  only  where  he  is  without  a 
ticket  through  his  own  fault  that  a  cash  passenger  may  be 
discriminated  against. 

It  is  argued  that  the  special  verdict  is  defective,  in  that  it 
does  not  find  the  terms  of  the  special  contract  between  the 
appellee  and  the  conductor,  nor  set  out  the  substance  of  the 
cash-fare  receipt,  nor  find  what  the  company's  regulations 
were  respecting  the  purchase  of  tickets  for  the  excursion. 

None  of  these  questions  were  material.  The  action  is  not 

founded  upon  any  special  contract  with  the  conductor,  and 

the  receipt  was  only  evidence  of  the  payment  of  fare,  and 

Vol*.  3.- 
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could  have  no  possible  effect  upon  the  rights  of  the  parties 
to  any  further  extent. 

It  was  immaterial,  under  the  theory  of  the  case,  what  the 
company's  rule  were,  with  reference  to  requiring  passengers 
to  purchase  tickets. 

The  fact  that  appellee  paid  more  than  the  advertised 
fare  should  subject  him  to  no  disadvantage. 

Every  essential  issue  was  covered  by  the  special  verdict^ 
and  the  appellee  was  entitled  to  judgment  thereon. 

There  is  no  material  error  in  the  record. 

The  judgment  is  affirmed. 

FUed  17oY.  11, 1891. 


No.  266. 

The  City  of  Fobt  Wayne  v.  Pattebsok. 

Special  Fikbing. — IrreconeilahU  Oof^Het.—The  special  findings  of  a  jury 
can  not  control  and  override  the  general  verdict  unless  they  irrecon- 
cilably conflict  with  it. 

Sams. — Pnaumplion  to  Aid, — Special  findings  of  a  jury  can  not  be  aided  by 
any  presumption ;  but  all  presumptions  mast  be  indulged  to  sustain 
the  general  verdict. 

Sahb. — Doubt  and  Uneaiainty. — Every  doubt  and  all  uncertainty  must  be 
resolved  in  favor  of  the  general  verdict ;  and  in  mere  conjectures  there 
can  be  no  indulgence. 

Same. — Conflict, — Evidence, — ^The  evidence  introduced  will  not  be  exam- 
ined to  determine  if  there  is  a  conflict  between  the  special  findings  and 
general  verdict. 

Sams.— Om/Zid.— ilA  Construed  Together,^ Pkadingn  Coimdered.-^All  the 
special  findings  must  be  construed  together,  and  to  them  must  be  added 
any  other  fact  that  might  have  been  proved  under  the  issues  in  deter- 
mining if  there  be  a  conflict  between  them  and  the  general  verdict. 

Same. — Ineontietent  vfith  Each  Other. —  Uncertain,--!!  the  special  findings 
are  inconsistent  with  each  other,  or  contradictory  and  uncertain,  they 
will  not  control  the  general  verdict. 

Municipal  Cokpokatiojx,— Safety  <^Street$for  Pat$age,'^Ii  is  the  duty  of 
a  city  to  keep  all  its  streets  and  alleys  in  a  reasonably  safe  condition 
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for  travel,  so  as  to  not  endanger  the  person  or  property  of  one  lawfully 
using  the  way  for  passage. 

Same. — It'oHee  of  Defect, —  When  Need  not  be  Shovm. — If  a  defect  in  a  street 
is  not  caused  by  the  municipal  corporation,  or  is  the  result  of  its 
neglect  to  repair  the  street,  it  is,  in  general,  not  liable,  unless  it  had 
actual  or  constructive  notice  of  the  defect ;  but  if  the  defect  is  attribut- 
abJe  to  the  act  of  the  corporation  itself,  it  is  not  necessary  to  show  that 
it  had  notice. 

SAtUL-^Gonttruetive  Notice, — Length  of  Time, — What  is  Sufficient. — What 
length  of  time  is  sufficient  to  charge  a  city  with  constructive  notice  is 
usually  a  question  of  fact  for  the  jury. 

From  the  Allen  Superior  Coart. 

H,  Colericky  for  appellant. 

L.  M.  Ninde,  H.  W.  Ninde,  P.  A.  Randall  and  W.  J. 
Vemij  for  appellee. 

Black,  J. — In  the  appellee^s  complaint  against  the  ap- 
pellant a  cause  of  action  was  stated  for  a  personal  injury  oc- 
casioned by  a  defect  in  an  alley  crossing  on  one  side  of  a  cer- 
tain street  of  the  city.  Among  other  averments,  it  was  stated 
in  the  complaint  that  for  a  long  time  prior  to  the  date  of  the 
injury  the  appellant  had  negligently  permitted  a  washout, 
or  hole,  to  remain  unfilled  and  uncovered,  at  the  alley  cross- 
ing, which  fact  was  unknown  to  the  appellee ;  that  on,  etc., 
he  was  properly  and  lawfully  driving  along  said  street  with 
a  wagon  loaded  with  wood,  for  delivery  in  said  alley,  and, 
having  no  other  means  or  place  of  safely  entering  said  alley, 
he,  with  due  care  and  prudence,  attempted  to  drive  into  said 
alley  at  the  north  side  of  said  street,  believing  he  could  do 
so  without  danger ;  that  while  so  prudently  and  carefully 
attempting  to  enter  said  alley  at  said  point  the  front  wheel 
of  the  wagon,  which  he  was  driving,  without  negligence  on 
his  part,  fell  into  said  hole  with  great  force,  thereby  throw- 
ing him  to  the  ground,  etc.;  that  before  said  injuries  were 
received  the  appellant  had  notice  of  the  existence  of  said 
hole,  or  washout,  and  negligently  permitted  it  to  so  remain 
afUr  receiving  said  notice,  and  that  the  appellee  was  wholly 
iree  from  negligence  contributing  to  cause  said  injury. 
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There  was  an  answer  of  general  denial,  with  an  agreement 
that  all  defences  might  be  shown  thereunder. 

A  jury  returned  a  verdict  for  the  appellee  for  seven  hun- 
dred dollars,  with  answers  to  interrogatories. 

The  only  supposed  error  relied  on  by  the  appellant  id  the 
overruling  of  its  motion  for  judgment  on  the  answers  of  the 
jury  to  the  interrogatories. 

Counsel  for  appellant  has  quoted,  in  argument,  the  third 
and  fourth  interrogatories  submitted  at  the  request  of  the 
appellant,  and  the  twelfth  interrogatory  submitted  by  the 
appellee,  with  the  answers  thereto  returned  by  the  jury,  as 
follows : 

3.  ''  Did  any  one  know  of  the  existence  of  such  defect  in 
the  crossing  before  plaintiff  was  injured,  except  the  plaintiff.'* 
Answer:     "  No.'* 

4.  "  Was  any  officer  of  the  city  ever  notified  of  any  de- 
fect in  the  gutter,  or  crossing?''     Answer:     "No." 

12.  "  Could  not  the  defendant,  and  its  officers,  by  the  use 
of  ordinary  and  reasonable  care  and  diligence,  have  known 
of  said  washout  and  repaired  the  same  before  the  plaintiff 
was  injured  ?"     Answer :     "  Yes." 

The  contention  of  the  appellant  is  to  the  effect  that  the 
answers  to  said  third  and  fourth  interrogatories  indicate  that 
the  appellant  was  not  chargeable  with  either  actual  or  im- 
plied notice,  and  that  the  answer  to  said  twelfth  interroga* 
tory  was  a  mere  conclusion  of  law. 

The  special  findings  in  answer  to  interrogatories  can  not 
control  and  override  the  general  verdict  unless  they  irre- 
concilably conflict  with  it.  The  special  findings  can  not  be 
aided  b^  any  presumption,  but  all  presumptions  will  be  in- 
dulged to  sustain  the  general  verdict. 

In  determining  whether  there  is  such  a  conflict,  the  evi- 
dence actually  introduced  will  not  be  examined  ;  and  if,  tak- 
ing all  the  special  findings  together  and  adding  to  them  any 
other  fact  that  might  have  been  proved  under  the  issues,  an 
irreconcilable  conflict  with  the  general  verdict  can  be  avoided^ 
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the  answers  to  interrogatories  will  not  be  allowed  to  control. 
Cook  V.  Howe,  77  Ind.  442 ;  Davis  v.  Reamer,  105  Ind.  318  ; 
Pennsylvania  Co.  v.  Smith,  98  Ind.  42. 

If  the  special  findings  are  inconsistent  with  eacb  other^ 
contradictory  and  uncertain  in  their  meaning,  they  will  not 
-control.  Grand  Rapids,  etc.,  R,  R,  Go,  v.  MoAnnally,  98  Ind. 
412 ;  Carver  v.  Leedy,  80  Ind.  335 ;  Rice  v.  Manford,  110 
Ind.  696;   Wabash  R.  W.  Cb.  v.  Savage,  110  Ind.  166. 

In  answer  to  some  of  the  other  interrogatories,  the  jury 
found  that  the  appellant^  in  the  fall  of  1887,  constructed^  or 
caused  to  be  constructed,  a  sewer  through  the  alley  and  across 
the  sidewalk  where  the  appellee  was  injured ;  that,  on  the 
9th  of  March,  1888,  the  sewer  was  settled  down,  and  on  the 
south  side  of  the  crossing,  where  the  appellee  was  injured, 
was  sunken  from  twelve  to  twenty  inches  below  the  top  of 
the  crossing  over  the  sidewalk ;  that  there  was  a  washout 
under  and  south  of  the  crossing  where  the  appellee  was  in- 
jured, and  that  this  defect  occasioned  the  injury. 

It  is  the  duty  of  a  city  to  keep  all  itsjstreets  and  alleys  in 
a  reasonably  safe  condition  for  travel,  so  as  not  to  endanger 
the  person  or  property  of  one  lawfully  using  the  way  for 
passage. 

Where  the  defect  in  the  street  which  has  occasioned  the 
injury  was  not  caused  by  the  city,  or  where  it  was  the  result 
of  the  negligent  failure  of  the  city  to  repair  the  street,  the 
city  is,  in  general,  not  liable  unless  it  had  notice  of  the  de- 
fect, either  actual  or  constructive. 

The  city'is  bound  to  use  active  vigilance  to  discover  de- 
fects in  its  streets;  and  if  the  defect  which  caused  the  injury 
had  existed  for  such  a  length  of  time  that,  considering  the 
circumstances  of  the  case,  the  city,  or  its  officers,  might  have 
obtained  knowledge  of  it  by  the  exercise  of  reasonable  care 
and  diligence,  notice  will  be  implied.  City  of  Logansport  v. 
Justice,  74  Ind.  378 ;  City  of  FoH  Wayne  v.  De  WiU,  47  Ind. 
391 ;  City  of  EvansviUe  v.  Wilter,  86  Ind.  414 ;  City  of  Wash- 
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ingUm  v.  Small j  86  Ind.  462 ;  OUy  of  IndianapoliM  v.  Murphy, 
91  Ind.  382 ;  Tovm  of  Spiceland  v.  Alier,  98  Ind,  467. 

What  length  of  time  will  be  sufficient  to  charge  the  cit^ 
with  constructive  notice  is^  in  most  cases,  a  question  of  fact 
for  the  jury.     City  of  Aurora  v.  Bitner,  100  Ind.  396. 

Where  the  defect  in  the  street  which  caused  the  injury  is 
attributable  to  the  act  of  the  municipal  corporation  itself,  it 
is  not  necessary  to  prove  notice.  In  making  an  improve- 
ment in  the  street,  the  city  is  bound  to  take  notice  of  such 
defects  as  ordinary  skill  and  prudence  will  discover.  Elliott 
Roads  and  Streets,  462, 644 ;  Board,  do,,  v.  Bacon,  96  Ind* 
31 ;  City  of  Fort  Wayne  v.  Coombs,  107  Ind.  75 ;  Oity  of 
Warsaw  v.  Dunlap,  112  Ind.  576 ;  Board,  ete.,  v.  Pearson,. 
120  Ind.  42&. 

The  jury  did  not  specially  find  how  long  the  defective  con* 
dition  had  existed^  or  at  what  date  the  appellee  was  injured. 

The  complaint  did  not  charge  negligence  in  the  making 
of  the  sewer,  but  it  alleged  that  the  appellant  had  negli- 
gently permitted  a  washout  or  hole  to  remain  unfilled  and 
uncovered  for  a  long  time. 

It  sufficiently  appears  from  the  findings  that  the  city  had 
not  actual  notice  of  the  defect ;  but,  indulging,  as  we  must^ 
all  presumptions  in  favor  of  the  general  verdict,  it  is  not 
clearly  incompatible  with  the  special  findings  to  suppose  that 
there  might  have  been  evidence  of  the  existence  of  the  de- 
fect for  such  a  length  of  time  that,  considering  its  character,, 
the  failure  of  the  appellant  to  have  knowledge  of  it  would 
have  been  neglect  of  duty. 

2^It  was  found  specially  that  no  one  knew  of  the  existence 
of  the  defect  except  the  appellee.  It  was  not  found  how 
long  the  appellee  had  known  of  it.  The  jury  could  not  find 
any  fact  except  upon  evidence.  There  may  have  been  no 
evidence  of  the  existence  of  the  defect  but  the  testimony  of 
the  appellee.  That  no  one  else  knew  of  it  may  be  difficult 
to  understand  except  upon  the  theory  that  it  was  of  recent 
occurrence;  but  we  can   not  indulge  any  mere  conjecture.. 


.  \ 
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We  must  resolve  every  doubt  and  all  uncertainty  in  favor  of 
the  general  verdict. 

Taking  the  special  findings  altogether^  and  considering 
them  in  connection  with  supposable  evidence  admissible  un- 
der the  issue,  we  can  not  determine  that  the  special  findings 
should  override  the  general  verdict. 

The  judgment  is  affirmed,  with  costs. 

FUed  Nov.  11, 1891. 


No.  296. 

Gbeen  et  Aii.  17.  Begkneb. 

Pboxibbobt  Notb. — Non  Est  Factum.^ Altercaim,^IVe»umpH<m  <u  to  when 
Made. — Where  an  instrnment  is  altered  after  its  execution,  it  will  be 
presnmed,  until  the  contrary  is  shown,  that  the  alteration  was  made  hj 
the  person  claiming  under  it,  or  by  the  person  under  whom  he  claims ; 
and  the  burden  of  removing  or  overcoming  that  presumption  is  upon 
the  holder. 

Saxb  — SpolioHon  by  Obligor, — Right  of  Obligee  Therewider. — ^If  a  written  in- 
strument, while  in  the  possession  of  the  obligee,  without  such  obligee's 
consent,  and  against  his  remonstrance,  is  taken  from  him  by  the  obligor 
and  changed,  it  is  a  mere  spoliation,  and  does  not  affect  his  right  to 
sue  and  recover  thereon. 

Sams.— Where  the  party  suing  on  a  note  is  in  possession  thereof,  on  proof 
of  the  genuineness  of  the  obligor's  signature  to  it,  it  may  be  admitted 
in  evidence,  although  a  non  tit  factum  has  been  plead. 

New  Trial  — Newly -Diecovered  Impeaching  Evidenoe. — A  new  trial  will  not 
be  granted  on  newly-discovered  evidence  to  impeach  or  contradict  evi- 
dence given  at  the  trial. 

From  the  Bush  Circuit  Court. 

D.  S.  Morgan  and  D.  Morris,  for  appellants. 
B.  X.  Smith  and  C  Cambern,  for  appellee. 

Nbw^  C.  J. — ^This  was  an  action  by  the  appellee  against 
William  T.  Spralding  and  the  appellants,  upon  a  promissory 
note  ezeouted  by  said  Spralding  and  the  appellants  to  the 
appellee. 
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Spralding  was  defisiulted.  The  appellants  answered  jointly 
iu  two  paragraphs ;  a  general  denial,  and  a  verified  plea  of 
non  est  factum. 

Trial  by  the  court,  with  judgment  for  the  appellee  for 
f  104.00  against  Spralding  upon  his  default,  and  against  the 
appellants  upon  the  issues  tendered  by  them. 

The  appellants  assign  as  error  the  overruling  by  the  court 
of  a  motion  by  them  made  for  a  new  trial. 

The  first,  second,  and  third  reasons  for  a  new  trial,  set  out 
in  the  motion,  are : 

That  the  finding  of  the  court  is  contrary  to  law,  contrary 
to  the  evidence,  and  not  sustained  by  sufficient  evidence. 

The  note  sued  on  was  for  |100,  dated  January  23,  1889, 
*  due  September  1,  1889,  and,  as  shown  by  the  finding  of  the 
court,  was  assigned  by  Spralding,  as  principal,  and  by  the 
appellants  as  his  sureties.  That  note,  and  another,  were 
given  in  the  purchase  of  a  stock  of  hardware  sold  by  the  ap- 
pellee to  Spralding. 

It  is  shown  by  the  evidence  that  on  the  23d  day  of  Janu- 
ary, 1889,  the  day  the  notes  were  signed  by  Spralding  and 
the  appellants,  the  former  handed  them  to  the  appellee,  who 
was  then  in  feeble  health  at  the  latter's  residence.  The  ap- 
pellee complained  that  the  notes  were  silent  as  to  interest, 
and  read :  '*  I  promise  to  pay,"  instead  of  '*  We  promise  to 
pay."  There  was  then  some  talk  between  Spralding  and  the 
appellee  about  other  notes  being  given,  or  those  notes 
changed  in  the  particulars  complained  of,  with  the  consent 
of  the  appellants.  The  appellee,  however,  refused  to  give 
up  the  notes,  and  the  day  passed  with  the  situation  unchanged. 
On  the  following  day  the  matter  of  interest  was  satisfactorily 
arranged  by  Spralding  turning  over  to  the  appellee  certain 
personal  property. 

At  this  point  begins  the  only  serious  conflict  in  the  evi- 
dence. 

The  appellee  swears  that  after  the  adjustment  of  the  matter 
of  interest  there  was  some  further  conversation  between  him 
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and  Spraldiog  about  the  use  of  the  word  '^  I  ^'  instead  of  the 
word  "we  **  in  the  notes^  but  he  testifies  that  he  said  to 
Spralding  that  that  would  make  no  difference ;  but  that  the 
latter  thereafter  took  said  notes  from  the  appellee's  table, 
wher«  said  notes  then  were,  and  wrote  in  them  the  word 
*^we''  in  place  of  the  word"  I/'  the  appellee  at  the  time  vig* 
orously  objecting  and  protesting  against  any  writing  or  mark- 
ing being  done  by  Spralding  on  the  notes.  This  statement 
by  the  appellee  is  fully  corroborated  by  two  other  perdons, 
who  swear  that  they  were  present  and  saw  and  heard  what 
took  place.  Spralding  does  not  deny  being  at  the  appellee's 
house  when  the  interest  was  arranged,  but  denieti'that  he 
made  any  alteration  in  the  notes. 

It  clearly  appears  from  the  evidence,  in  the  record  before 
us,  that  the  notes,  as  originally  written  and  signed,  were  de- 
livered by  Spralding,  the  principal,  to  the  appellee,  before 
the  alteration  was  made  of  which  the  appellants  complain. 

We  think  the  evidence  tends  strongly  to  show  that  the 
notes  were  executed,  in  a  legal  sense,  before  the  alterations 
were  made.  It  is  true,  that  when  the  notes  were  received  by 
the  appellee  he  made  the  complaint,  or  criticisms,  already  re- 
ferred to,  but  the  question  of  interest  was  satisfactorily  set- 
tled, and  the  appellee,  if  his  testimony  is  to  be  credited, 
waived  the  other  objection. 

If,  after  that,  while  the  notes  were  in  the  possession  of  the 
appellee,  Spralding,  without  the  consent  and  against  the  re- 
monstrance of  the  appellee,  got  hold  of  the  notes  and  made 
the  change,  it  was,  in  our  opinion,  a  mere  spoliation  of  the 
notes,  as  much  so,  in  its  legal  aspects,  as  if  done  by  a  stran- 
ger, and  could  not  affect  the  appellee's  right  to  recover  upon 
the  notes  sued  on  as  they  existed  before  such  spoliation. 
BueJden  v.  Huff,  53  Ind.  474 ;  Eckert  v.  Louis,  84  Ind.  99  ; 
John  V.  Eaifieldy  84  Ind.  75 ;  Ballard  v.  Franklin  Life  Ins. 
Co.,  81  Ind.  239  ;  1  Greenl.  Evidence,  section  566  ;  2  Daniel 
Negotiable  lustr.,  section  1373. 

We  agree  with  counsel  for  the  appellants  that,  where  an  in- 
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stnimeot  is  altered  after  its  execution,  it  will  be  presumed, 
until  the  contrary  b  shown,  that  the  alteration  was  made 
by  the  party  claiming  under  it,  or  by  the  party  under  whom 
he  claims,  and  that  the  burden  of  removing  or  overcoming 
that  presumption  would  rest  upon  the  holder.  But  it  was 
for  the  court  below,  in  the  trial  of  the  cause,  to  hear  and 
weigh  the  evidence  in  the  light  of  the  ^le  as  stated  ;  and 
where,  in  this,  and  all  other  points  material  to  a  recovery, 
there  is  evidence  tending  to  sustain  the  finding,  the  judg- 
ment of  the  trial  court  will  not  be  disturbed. 

What  we  have  now  said  disposes  of  the  first,  second,  and 
third  grounds  assigned  for  a  new  trial.» 

The  fourth  ground  is  that  of  newly-discovered  evidence. 
The  evidence  alleged  to  have  been  discovered  since  the  trial 
is  solely  of  the  character  to  contradict  and  impeach  the  tes- 
timony of  witnesses  in  the  trial  already  had.  A  new  trial 
will  not  be  granted  for  the  admission  of  newly-discovered 
evidence  to  contradict  or  impeach  evidence  given  on  a  for- 
mer trial.  Morel  v.  State,  89  Ind.  275  ;  ilarshcU  v.  Mathers, 
103  lod.  458  ;  Pennsylvania  Go.  v.  Nations,  111  Ind.  203  ; 
Brown  v.  Grove,  116  Ind.  84. 

Neither  do  we  think  it  is  sufficiently  shown  by  the  appel- 
lants that  they  used  reasonable  diligence  to  discover  and 
produce,  upon  the  trial,  said  evidence.  See  Ward  v.  Voris, 
117  Ind.  368 ;  Keisling  v.  Readle,  1  Ind.  App.  240. 

The  fifth,  and  last,  reason,  assigned  for  a  new  trial,  is  that 
the  court  erred  in  admitting  in  evidence  the  note  sued  on 
before  proof  of  its  execution. 

The  appellee  was  in  possession  of  the  note,  and  proof  had 
been  made  of  the  genuineness  of  the  signatures  of  the  appel- 
lants to  the  same  before  it  was  admitted  in  evidence.  This 
was  sufficient  to  authorize  its  introduction.  Brooks  v.  Allen, 
62  Ind.  401 ;  Kusler  v.  Crofooi,  78  Ind.  597  ;  Stcyner  v. 
Joyce,  120  Ind.  99. 

The  judgment  is  affirmed,  with  costs. 

Filed  Not.  10, 1891. 
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No.  153. 
BOLTZ  ET  AL.  V.  SmITH. 

License. — PUadmg. —  When  FUnnliff'QranUd  the  Lieenee, — A  license  from 
the  plaintiff  to  do  the  acts  alleged  in  the  complaint  must  be  specially 
pleaded. 

Same. — Pleading. — Where  Stranger  Oranied  the  Lieenee^^^A  license  from  a 
stranger,  in  an  action  for  trespass  to  real  estate,  maj  be  proved  under 
the  general  denial. 

LfBTBUcrnoN.^Outeuitf  Ltuee, — HarmUie  Error. — An  instruction  outside 
the  issues,  but  in  harmony  with  the  defendant's  theory  of  defence,  b  a 
harmless  error,  although  containing  abstract  propositions  not  the  law. 

New  TriaIi. — Newty-Diseoivered  Evidence. — DUigenoe. — On  an  application 
for  a  new  trial  because  of  newly-discovered  evidence,  it  must  be  shown 
that  diligence  before  the  trial  was  used  to  discover  and  obtain  it. 

Same. — OumuUxtioe  Emdenee. — IVobaUe  Change  of  IUeuU,—A.  new  trial  will 
not  be  granted  on  newly-discovered  evidence  that  is  merely  cumulative, 
nor  upon  evidence  that  would  not  probably  change  the  result. 

From  the  Allen  Saperior  Court. 

T.  E.  Ellison^  for  appellants. 

8.  T.  Swayne  and  N.  D.  Doughman,  for  appellee. 

BoBiNSON,  J. — The  appellee  commenced  this  action  against 
the  appellants.  The  complaint  contained  two  paragraphs. 
It  was  alleged  in  the  first  paragraph  of  the  complaint  that 
the  appellants  were  partners  in  the  business  of  ditching  and 
dredging  in  the  counties  of  Allen  and  Huntington ;  that  the 
appellee  waa  the  owner  and  in  possession  of  a  tract  of  land 
containing  four  hundred  and  forty-three  acres  in  Hunting- 
Um  county  ;  that  the  appellants^  while  engaged  in  their  said 
business  along  and  through  the  appellee's  lands,  wrongfully 
and  unlawfully,  by  their  agents  and  employees,  cut  down  and 
carried  away  one  hundred  valuable  forest  trees,  of  the  value, 
etc.,  and  wrongfully  and  unlawfully,  by  their  said  employees 
and  agents,  placed  upon  appellee's  lands  a  large  amount  of 
decayed  matter  and  water-soaked  logs,  brush  and  other  debris 
and  rubbish,  thereby  damaging  appellee's  land,  etc.,  and 
wrongfully  and  unlawfully  removed  and  carried  away  from 
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the  appellee's  lands  fifty  valuable  logs,  the  property  of  the 
appellee^  of  the  value,  etc.,  and  converted  and  appropriated 
to  their  own  use  valuable  timber  and  logs,  the  property  of 
the  appellee,  which  stood  upon  the  right  of  way  of  the  Lit- 
tle River  Ditch,  etc. 

The  second  paragraph  of  the  complaint  oontainsy  in  addi- 
tion to  the  averments  in  the  first,  the  allegations  that  ap- 
pellants, while  engaged  in  constructing  a  ditch  or  drain 
known  as  the  Little  River  Ditch  through  said  county  and 
through  the  appellee's  lands,  wrongfully  and  unlawfully 
went  upon  appellee's  lands  along  the  right  of  way  of  said 
ditch  between  the  stations  therein  named,  and  wrongfully  cut 
and  carried  away  and  appropriated  to  their  own  use  valuable 
trees,  logs  and  timber  from  said  lands,  the  property  of  the 
appellee,  and  in  the  construction  of  said  ditch  upon  appel- 
lee's lands  between  said  stations,  wrongfully  and  unlawfully 
scattered,  carried  and  draped  upon  said  lands  rubbish,  water- 
soaked  logs,  brush  and  other  ddnis,  carrying  the  same  to  a 
considerable  distance  beyond  the  borders  of  said  ditch  and 
proper  place  of  deposit ;  also  converted  to  their  own  use 
certain  valuable  trees  and  logs  standing  and  lying  upon  the 
right  of  way  of  said  Little  River  Ditch,  etc. 

The  appellants  answered  in  two  paragraphs : 

1.  General  denial. 

2.  Justification,  under  claim  of  license. 

Appellee  demurred  to  the  second  paragraph  of  appellants' 
answer,  which  was  sustained,  and  exception  taken. 

The  cause  was  submitted  to  a  jury,  resulting  in  a  verdict 
for  the  appellee.  Appellants  filed  a  motion  for  a  new  trial, 
which  was  overruled,  and  exception  taken. 

Judgment  was  rendered  on  the  verdict  of  the  jury.  The 
evidence  is  in  the  record. 

The  argument  of  counsel  for  the  appellants  is  limited  to 
the  alleged  error  in  the  court  in  sustaining  the  demurrer  to 
the  second  paragraph  of  the  answer,  and  in  overruling  the 
motion  for  a  new  trial. 
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The  second  paragraph  of  the  answer  alleged  that  certain 
parties  filed  a  petition  to  drain  certain  lands  in  Allen  county, 
Indiana ;  that,  on  the  21st  day  of  April,  1886,  said  drainage, 
which  was  called  the  Little  River  Drainage,  was  established 
by  said  court ;  that  said  court  appointed  one  Edward  Ely  to 
superintend  the  same ;  that  said  Ely,  as  such  superintendent, 
let  the  contract  to  the  appellant  Desheimer  to  do  said  work  ; 
that  the  line  of  said  drainage  passes  along  and  through  the 
lands  described  in  the  complaint ;  that  the  contract  to  do 
said  work  was  assigned  to  a  firm  known  as  the  Little  River 
Ditching  Company ;  that  all  the  acts  that  were  done  by  the 
appellants  or  their  employees  were  done  as  the  employees  of 
the  Little  River  Ditching  Company,  and  in  accordance  with 
the  specification  of  said  drainage,  and  that  all  they  did  was 
under  the  contract  so  entered  into  and  under  and  according 
to  the  plans  and  specifications  and  order  made  by  said  court, 
and  under  and  according  to  directions  and  commands  of  said 
Ely  as  such  superintendent,  and  in  no  other  way. 
.  It  is  claimed  by  the  appellants  that  this  answer  pleaded  a 
license,  and  that  a  license  can  not  be  given  in  evidence  un- 
der the  general  denial,  and  that  the  court  erred  in  sustaining 
the  demurrer. 

The  position  that  a  license  can  not  be  given  in  evidence 
under  the  general  denial  is  so  firmly  settled  as  to  need  no 
citation  of  authority  to  sustain  it,  but  the  question  is,  does 
the  answer  state  facts  sufficient  to  constitute  a  license  ?  It 
is  not  claimed  in  the  answer  that  the  appellee  was  in  any 
way  connected  with  or  had  anything  to  do  with  the  ditching 
company  mentioned  in  the  answer,  or  that  she  gave  appel- 
lants a.  license  to  enter  upon  her  lands  to  do  the  acts  com- 
plained of. 

A  license  from  the  appellee  to  do  the  acts  complained  of 
would  have  constituted  a  complete  defence  to  the  action,  but 
must  have  been  specially  pleaded.  But  the  distinction  is 
made  that  while  the  defence  of  license  requires  a  special  an- 
swer, it  is  only  when  such  license  was  given  by  the  plaintiff 
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himself,  and  not  by  one  claiming  title  as  against  the  plaintiff. 
The  rule  is  also  stated  that  **  The  defence  of  license  requires 
a,  special  plea,  only  when  such  license  was  given  by  the 
plaintiff  himself,  and,  not  by  one  claiming  title  as  against 
the  plaintiff."  ^'A  license  from  the  plaintiff  must  be  spe- 
cially pleaded,  but  a  license  from  a  stranger,  in  whom  the 
soil  and  freehold  are,  may  be  proven  under  the  general 
issue.''  Hilliard  Rem.  for  Torts,  805 ;  Rawsan  v.  Morse,  4 
Pick.  127 ;  BenUm  v.  Allen,  33  Vt.  486 ;  2  Greenl.  Ev. 
(14th  ed.),  section  625. 

Without  considering  other  objections  urged  to  the  answer, 
we  think  it  clear  that  the  court  did  not  err  in  sustaining  the 
demurrer  to  the  answer,  and  that  the  defence  sought  to  be  set 
up  in  this  answer  could  have  been  made  under  the  answer 
of  general  denial. 

The  appellant  contends  that  the  court  erred  in  giving  the 
jury  the  following  instruction  : 

^*If  a  ditch  was  being  constructed  through  the  land 
(which  does  not  seem  to  be  denied  by  either  party),  called 
the  Little  River  Ditch,  by  the  order  of  this  court,  I  will  say 
to  you,  gentlemen,  that  the  defendants,  as  contractors  of  that 
ditch,  had  a  right  to  enter  upon  the  land  and  construct  the 
ditch,  and  in  doing  so  they  were  not  trespassers.  Where 
ditches  are  established  under  our  statute,  proceedings  are 
taken  by  which  an  assessment  is  made  of  the  benefits  or  dam- 
ages that  will  accrue  to  a  property-holder  for  constructing 
the  ditch  through  the  land,  and  those  assessments,  either  as 
to  the  benefits  or  the  damages,  settle  the  damages  that  may 
accrue  for  entering  upon  the  land  and  constructing  the  ditch 
within  the  order  of  the  court.  But  the  construction  of  a 
ditch  does  not  authorize,  and  would  not  in  this  case  author* 
ize,  the  defendants  to  do  anything  more  than  what  was  em- 
braced in  the  order  of  the  court.  They  would  have  a  right 
to  construct  the  ditch  according  to  the  specifications,  and  to 
remove  the  dirt  upon  the  banks  of  the  ditch.  They  would 
have  the  right  to  cut  down  the  trees  that  were  growipg,  if 
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there  were  any  within  the  right  of  way  of  the  ditch,  and  the 
damages  that  would  accrue  from  that  were  presumably  esti- 
mated at  the  time  the  order  of  the  court  was  made  estab- 
lishing the  ditch.  But  under  the  decision  of  a  former  judge 
in  this  court,  in  establishing  this  ditch,  it  was  held,  and  I 
think  it  the  law,  that  while  they  have  the  right  to  cut  down 
the  timber  that  would  be  on  the  right  of  way,  or  that  would 
be  necessary  in  order  to  prevent  any  damage  to  the  ditch, 
the  timber  that  is  cut  down  does  not  belong  to  the  defend- 
ants. It  still  belongs  to  the  owner  of.  the  land,  and  If  there 
was  any  valuable  timber  cut  down  or  appropriated  by  the 
defendants  to  their  own  use,  as  is  alleged  in  the  complaint, 
they  will  be  liable  for  whatever  the  value  was  or  the  dam- 
age that  may  have  resulted  from  it.  There  would  be  no  use 
in  cutting  it  down  in  order  to  excavate  the  work.  But  if 
they  converted  the  timber  to  their  own  use,  then  they  would 
be  liable  for  whatever  it  is  worth  or  whatever  the  damages 
may  be  shown  to  have  been  to  the  plaintiff  under  the  cir- 
cumstances. ,  Unlike  the  removing  of  the  rubbish,  the  order 
of  the  court  that  has  been  read  in  evidence  to  you  is  that  the 
rubbish  must  be  removed  or  destroyed.  Now,  I  think  the 
law  to  be  this,  and  charge  it  to  be  in  this  case,  that  if  there 
were  fallen  trees  that  were  lying  in  the  right  of  way  that 
were  of  any  value,  they  belonged  to  the  plaintiff,  and  I  think 
that  the  law  is  that  the  contractors  should  give  notice  to  the 
plaintiff  of  the  fact,  that  they  might  remove  them.  -  I  think 
the  contractors  would  then  have  the  right  to  remove  them 
upon  the  premises  of  the.  plaintiff,  doing,  of  course,  no  un* 
necessary  damage  in  doing  so.^' 

This  instruction  was  evidently  given  by  the  court  under 
the  impression  that  the  order  of  the  court,  specifications  and 
the  procedure  necessary  to  establish  the  ditch  had  been  read 
in  evidence  to  the  jury,  but  an  examination  of  the  evidence 
shows  that  this  was  not  done.  In  fact  it  does  not  appear 
from  the  evidence  that  the  ditch  was  organized  under  the 
statute,  what  the  specifications  were,  or  how  or  in  what  man- 
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ner  the  work  was  to  be  done,  farther  than  it  was  admitted 
on  the  trial  that  the  width  of  the  ditch  through  the  prem- 
ises described  in  the  complaint  was  to  be  twenty-eight  feet ; 
that  the  timber  was  to  be  cleared,  removed  and  destroyed  for 
a  distance  of  forty  feet  from  the  center  of  the  ditch.  This 
admission,  when  considered  in  connection  with  the  very  un- 
satisfactory condition  of  the  evidence  in  the  record,  fails  to 
show  how,  in  what  way,  or  under  what  procedure  the  ditch 
was  being  constructed,  or  that  it  was  being  constructed  pur- ' 
suant  td  statute  under  an  order  of  court  under  specifications 
and  other  proceedings  in  pursuance  of  such  order,  or  that 
there  was  any  beginning  or  terminus  to  said  ditch. 

The  instruction  on  the  points  indicated  was  outside  of 
the  evidence,  but  could  not  have  harmed  the  appellants,  be- 
cause appellants'  justification  for  doing  the  acts  complained 
of  was  that  said  ditch  had  been  organized  under  the  statute, 
and  that  appellants  were  proceeding  under  said  organization 
as  contractors  to  construct  the  same,  otherwise  appellants 
were  trespassers  upon  the  appellee's  lands  in  all  that  was 
done. 

The  third  error  complained  of  is  in  the  court  refusing  to 
grant  a  new  trial  on  the  ground  of  newly-discovered  evi- 
dence. The  appellant  in  argument  assigns  no  reason  why  a 
new  trial  should  have  been  granted  for  this  reason,  and  in 
looking  into  the  record  it  does  not  appear  that  any  reason 
existed.  There  were  affidavits  filed  of  what  certain  parties 
would  testify  to,  but  there  was  no  showing  that  the  evidence 
was  newly  discovered,  or  that  diligence  was  used  to  obtain 
it.  On  the  trial  of  the  cause,  and  as  shown  by  the  affidavits, 
the  evidence  expected  to  be  obtained  was  merely  cumulative, 
and  it  does  not  appear  that  it  would  have  probably  changed 
the  result. 

We  find  no  error  in  the  record  for  which  the  cause  should 
be  reversed. 

The  judgment  is  affirmed,  with  costs. 

FUed  Not.  10, 1891. 
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Smith^  AdministbatoB;  v.  McDonald. 

PaACTics. — MoHan  to  Dimniu.'^BiU  c/  Exceptions, — A  motion  to  dismiss  a 
claim  pending  against  an  estate  can  only  be  presented  on  appeal  by  a 
bill  of  exceptions  containing  the  reasons  for  the  motion. 

Sake. — Anaoer  to  IntetrogaUrriu, — Error  tn  Befuaing  to  Require  Answers  to, 
Cured, — A  refusal  to  require  answers  to  interrogatories  filed  with  a 
pleading  may  be  cured  by  afterwards  and  before  trial  requiring  the  an- 
swers to  be  filed. 

Patmbnt.— 'lVenMip£t(m/rom  Lapse  of  ISms, — A  mere  lapse  of  time  less 
than  the  period  of  twenty  years,  when  the  suit  is  on  a  note  executed 
previous  to  1881,  does  not  raise  a  presumption  of  payment  or  bar  an 
action  on  the  note. 

Decedents'  Estates.— De/ay  in  Filing  Obtm.— &ie  cf  Beat  Estate,— Estop- 
pd. — The  fact  that  a  claimant  against  a  decedent's  estate  knew  of  a 
sale  or  transfer  of  the  property  of  the  estate  to  persons  who  knew  of  his 
claim  will  not  estop  him  from  asserting  his  claim  against  the  estate 
and  agkinst  the  property  thus  transferred,  although  he  delayed  the 
bringing  of  his  action  for  several  years. 

From  the  Floyd  Circuit  Court. 

C  £.  Jeweit  and  H.  E,  Jewett^  for  appellant. 
A.  Dowlinffy  for  appellee. 

BiiACK^  J. — This  was  a  claim  against  a  decedent's  estate. 
The  appellant  has  assigned  as  error  the  overruling  of  his 
motion  to  dismiss  the  claim,  and  under  this  assignment  has 
contended  that  the  statement  of  the  claim  was  insufficient. 

The  grounds  of  the  motion  are  not  presented  by  bill  of 
exceptions;  therefore  the  ruling  on  the  motion  can  not  be 
reviewed  by  this  court.  Long  v.  Town  of  Brookaton,  79  Ind. 
183 ;  Evans  v.  Schafer,  88  Ind.  92 ;  Rosa  v.  Davis,  97  Ind.  79. 

The  appellant  offered  to  file  certain  interrogatories  to  be 
answered  under  oath  by  the  appellee.  The  court,  upon  ob* 
jection  of  the  appellee,  refused  to  enforce  answers  to  the  in- 
terrogatories, because  the  appellant  had  not  filed  any  an- 
8wer.  Afterward  the  appellant  filed  an  answer  in  three 
Vol.  3.-4 
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paragraphs.  Later  the  appellee  was  ruled  to  answer  the  in- 
terrogatories, and  he  filed  his  answers  thereto. 

It  is  insisted  that  the  court  erred  in  its  first  refusal  to  re- 
quire answers  to  the  interrogatories. 

Assuming,  without  deciding,  that  the  court  erred  in  this 
ruling,  yet  we  can  not  regard  the  error  as  available'  for  the 
reversal  oT  the  judgment.  We  can  reverse  only  because  of 
substantially  harmful  error,  and  it  appears  that  the  appellant 
was  not  harmed,  and  that  the  result  reached  was  not  affected 
by  this  action  of  the  court. 

In  Aylwworth  v.  Broum^  31  Ind.  270,  where  the  defend- 
ant filed  with  his  answer  interrogatories  to  the  plaintiff,  and 
the  court  erroneously  refused  to  compel  him  to  answer  some 
of  them  sufficiently,  but  it  appeared  that*the  plaintiff  was  a 
witness  on  the  trial,  and  testified  fully  as  to  the  facts  which 
it  had  been  sought  to  elicit  by  the  interrogatories,  it  was 
held  that  the  error  could  not  avail  the  defendant. 

In  the  case  at  bar  the  appellant  obtained  answers  to  his 
interrogatories  before  the  trial,  and  did  not  object  to  them 
as  insufficient. 

The  claim  was  upon  a  promissory  note  made  by  the  in- 
testate to  the  claimant  in  1868,  and  the  statement  of  the 
claim  was  filed  within  the  statutory  period  of  limitation. 

The  court  refused  to  instruct  the  jury,  at  the  request  of 
the  appellant,  that  if  the  appellee  kept  the  note  for  nearly 
twenty  years  in  his  possession  without  making  any  attempt 
to  collect  it,  and  knowingly  permitted  the  estate  of  the 
maker  to  be  sold  and  to  pass  into  the  hands  of  other  per- 
sons, these  facts  might  be  considered  by  the  jury  with  the 
other  evidence  in  determining  whether  in  fact  the  note  had 
not  been  paid. 

The  mere  lapse  of  time  less  than  the  period  of  twenty 
years  would  not  raise  a  presumption  of  payment  or  bar  the 
action  on  the  note.  Whether  in  such  a  case  laches  may  be 
shown  by  way  of  equitable  estoppel  need  not  be  determined. 
See  Scherer  v.  Ingerman,  110  Ind.  428. 
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There  was  no  evidence  relating  to  any  sale  or  transfer  of 
property,*  except  that  one  of  the  children  of  the  intestate 
testified  that  she  sold  her  '^  interest  in  the  real  estate  '^  to 
one  Mr.  Hyde,  and  was  at  the  office  of  an  attorney  named, 
one  of  the  counsel  for  the  appellant,  **'  about  the  time  of  the 
partition  suit  o£  this  real  estate ; "  and  that  the  intestate  was 
at  her  house  three  days  before  his  death,  and  said  he  wanted 
the  note  in  suit  paid  out  of  his  property,  and  that  **  the 
parties  who  afterward  bought  this  property  knew  of  this 
debt." 

The  fact  that  the  appellee  knew  of  the  sale  or  transfer  of 
the  property  to  others  who  knew  of  his  claim  would  not  es- 
top him  from  asserting  his  claim  against  the  estate. 

The  instruction  did  not  present  a  state  of  facts  constitut- 
ing an  estoppel. 

The  court  did  not  err  in  refusing  to  give  this  instruction. 

The  judgment  is  affirmed. 

Filed  Oct  30, 1891. 


No.  348. 

Hood  v.  Tyner. 

New  Trial. — Improper  SlaUments  of  GowueL — How  Made  Pari  (^Beeord.^ 
Statements  improperly  made  by  counsel  in  his  address  to  the  jury  can 
only  be  brought  into  the  record  by  a  bill  of  exceptions. 

Etidence. — Offers  to  CompromtMe. —  When  Privileged. — Propositions  of  com- 
promise are  priyileged  only  when  made  to  purchase  peace  in  a  contro- 
Yersy  where  the  proponent  does  not  admit  his  liability ;  but  a  proposi- 
tion, where  there  is  no  controversy  over  the  amount  due,  relating  solely 
to  the  method  of  paying  the  claim  due,  is  not  priyileged. 

From  the  Howard  Circuit  Court. 

J.  (ySrien  and  C  G.  Shirley^  for  appellant. 

R.  P.  Beauchamp  and  TF.  W,  Mount,  for  appellee. 
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CRUAf PAGKEB,  J. — This  action  was  commenced  by  Tyner 
against  Hood  before  a  justice  of  the  peace  apon  an  account. 
The  defendant  filed  a  set-ofil  In  the  circuit  court  the  pUin- 
tiff  had  judgment  and  the  defendant  appeals,  assigning  for 
error  the  overruling  of  his  motion  for  a  new  trial. 

The  first  question  discussed  by  counsel  for  appellant  re- 
lates to  alleged  misconduct  of  appellee's  counsel  in  making 
improper  remarks  to  the  jury  in  his  opening  statement  of 
the  case. 

The  motion  for  a  new  trial  states  that  in  outlining  the  case 
preparatory  to  the  introduction  of  the  evidence,  one  of  ap- 
pellee's attorneys  stated  to  the  jury  that  certain  statements 
made  by  the  appellant  would  be  proved,  in  which  he  ad- 
mitted that  he  was  indebted  to  the  appellee,  but  he  thought 
in  a  lesser  amount  than  was  claimed. 

This  statement  was  objected  to,  on  the  ground  that  if  such 
admission  was  made  it  was  made  in  a  conversation  between 
the  parties  looking  towards  a  settlement  of  the  matters  in 
controversy,  and  a  compromise  of  their  difierences,  and  was, 
therefore,  confidential  and  privileged.  This  matter  appears 
only  in  the  motion  for  a  new  trial,  and  is,  therefore,  not  in 
the  record. 

'  It  is  not  the  office  of  such  motion  to  bring  any  part  of 
the  court  proceedings  into  the  record ;  this  can  only  be  done 
by  bill  of  ezce|)tions.  Applegate  v.  Baxleyj  93  Ind.  147 ; 
Myer%  v.  Stote,  92  Ind.  390 ;  Chambers  v.  Kyle,  87  Ind.  83. 

The  only  other  ground  relied  upon  for  a  reversal  is  alleged 
error  in  allowing  appellee  to  testify  to  a  conversation  between 
himself,  appellant  and  one  Wilson. 

The  objectionable  testimony,  as  disclosed  by  the  record,  is 
as  follows : 

**  Q.   Who  was  with  you? 

''A.  Ed  Wilson,  the  constable.  He  told  Mr.  Hood  that 
I  had  met  with  some  loss;  that  I  was  needing  a  horse,  and 
if  he  had  a  horse  he  could  sell  me,that  probably  that  would 
be  as  good  as  the  money.  Mr.  Hood  said  he  had  some  horses 
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and  he  didn't  know  but  he  might  spare  one.  He  had  them 
in  the  barn.  He  took  us  around  and  showed  them  to  us. 
One  horse  he  estimated  at  $100,  another  I  think  at  $140,  and 
probably  one  at  $125.  Three  horses  he  gave  the  prices  on. 
It  was  the  one  hundred-dollar  horse  he  offered  to  trade  me 
on  the  account.  He  said  he  would  give  me  the  horse  for 
the  account  and  twenty  dollars  to  boot.  I  didn't  think  the 
horse  was  worth  $100  quite.  I  told  him  I  would  give  him 
the  account  for  the  horse.  He  would  not  do  that,  but  before 
I  left  I  made  him  an  offer.  I  told  Mr.  Wilson  to  tell  him, 
after  we  had  got  in  the  buggy  and  drove  off  a  little  piece, 
when  he  was  shutting  the  gate,  that  I  would  give  him  $12.50, 
but  he  misunderstood  me,  and  told  him  that  I  would  give  him 
$15  and  the  account  for  the  horse.  He  would  not  do  it,  and 
so  I  drove  off.'* 

This  was  objected  to  on  the  ground  that  it  was  "  simply 
negotiation  to  settle  by  compromise." 

This  conversation  occurred  upon  an  occasion  when  the 
appellee  went  to  the  home  of  the  appellant  to  collect  his 
account.  The  latter  said  that  he  did  not  have  the  money  to 
pay  him  at  that  time,  hence  the  talk  about  the  sale  of  a 
horse. 

There  was  no  element  of  compromise  in  the  negotiation. 
No  treaty  of  peace  was  pending  between  the  parties,  and  the 
proposition  to  sell  the  horse  was  not  an  overture  of  pacifica- 
tion, but  was  suggested  as  a  means  of  paying  a  debt  which 
the  debtor  was  unable  to  pay  in  cash. 

Propositions  for  compromise  are  privileged  «nly  when 
made  to  purchase  peace  in  a  controversy  where  the  proponent 
does  not  admit  his  liability.  Here  there  seems  to  have  been 
no  question  in  the  minds  of  the  parties  concerning  the  ap- 
pellant's liability,  and  the  proposition  for  settlement  related 
solely  to  the  method  of  paying  the  claim. 

We  think  the  evidence  was  competent. 

The  judgment  is  affirmed. 

Filed  Oct.  30,  1891. 
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No.  278. 

Carter  et  al.  v.  Lacy. 

PUADING. — Theory, — Oom^plaint  and  Trial  Mwt  Broeeed  VjHm/^A  com* 
plaint  must  be  drawn  on  a  distinct  and  definite  theory ;  and  upon  tbai 
theory  the  case  mast  stand  or  fall. 

Lbasb. — Coniraei  to  Clear  Lttnd.—  Uie  of  Land  in  Aiymail.— Xesiee  X)t»> 
poeaetaed  hy  Laaorr^Damagea, — If  a  land-owner  agrees  to  let  his  uncleared 
land  for  a  certain  term,  in  consideration  of  which  the  lessee  agrees  to 
clear  it  and  look  to  the  crops  he  may  raise  during  such  term  for  his  re- 
muneration, he  may  recover  in  money  the  rental  Talaeof  the  unexpired 
term  of  the  lease,  if  he  be  ejected  by  the  lessor. 

Same.— ilmottfit  qf  Damagea, —  2Vme  qf  BHnging  Action  — In  such  case 
the  lessee  is  not  bound  to  wait  until  the  expiration  of  the  time 
the  lease  has  to  run,  but  may  commence  an  action  as  soon  as  he  is 
evicted,  and  recover,  if  he  has  fully  cleared  the  land  according  to  his 
contract,  the  full  rental  value,  less  the  value  of  rent  received. 

Pkactice.— improper  Joinder  <^  Oauaea  of  Actum. —  When  Not  Error,— It  the 
evidence  is  only  addressed  to  one  of  two  paragraphs  of  the  complaint, 
and  the  case  is  tried  upon  the  theory  set  forth  in  such  paragraph,  it  is 
immaterial  that  other  paragraphs  are  improperly  joined  with  such  par- 
agraph. 

From  the  Clinton  Circuit  Court. 

F.  F.  Moore,  T.  H.  Palmer  and  W.  F.  Palmer,  for  appel- 
lants. 

/.  V.  Kent,  for  appellee. 

BoBii^soNy  J. — The  appellee  commenced  this  action  against 
the  appellants.     Th^  complaint  was  in  four  paragraphs. 

The  first  paragraph  alleges  that^  on  or  about  the  1st  day 
of  October,  1887,  appellee  rented  of  the  appellant  Mary 
Carter  the  lands  described  in  the  complaint,  containing 
twenty  acres,  for  a  term  of  four  years,  from  the  1st  day  of 
March,  1888  ;  that  said  land  was  then  heavily  timbered  with 
growing,  dead  and  falling  timber,  and  had  thereon  large 
quantities  of  grub  bushes,  briers  and  logs  ;  that  by  the  terms 
of  said  contract  the  appellee  was  to  clear  said  land  fit  for  the 
plow  and  general  agricultural  purposes  during  said  term  of 
four  years,  and  put  in  said  lands  such  drains  or  ditches  as  the 
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appellee  deemed  proper,  and  appellee  was  to  put  on  said  lands 
two  lines  of  fence  daring  the  spring  of  1889 ;  that  by  the 
terms  of  said  oontraot,  which  was  not  in  writing,  appellee  had 
the  right  to  enter  on  said  land  on  and  after  the  Ist  day  of  Oc- 
tober, 1887,  for  the  purpose  of  clearing  and  fencing  the 
same,  and  to  make  rails  for  such  fences,  and  to  make  ditches 
and  drains;  that  after  the  Ist  day  of  October,  1887,  appel- 
lee did  enter  on  said  lands  in  pursuance  of  said  contract,  and 
did  clear  said  lands  by  removing  therefrom  all  of  the  timber, 
logs,  grubs,  briers  and  bushes  thereon,  and  made  such  drain- 
age thereon  as  he  deemed  proper,  amounting  to  one  hundred 
and  fifty  rods,  at  great  expense  in  labor,  time  and  money,  at 
his  own  cost,  and  so  cleared,  drained  and  fenced  about  seven- 
teen and  one-half  acres  of  said  land,  leaving  about  one-half 
thereof  uncleared,  two  acres  having  been  previously  cleared, 
all  of  which  work  was  performed  before  the  1st  day  of  Au- 
gust, 1888;  that  appellee  made  and  placed  in  the  fence  on  said 
land  sixteen  hundred  rails  as  aforesaid,  which  work  and  labor 
was  of  the  value  of  twenty-five  dollars ;  that  it  was  worth 
sixty-five  dollars  to  dig  said  ditches ;  that  said  clearing  of 
said  land  was  worth  two  hundred  dollars ;  that  appellee  so 
cleared  and  prepared  said  land  that  he  planted  the  same  in 
corn  for  the  year  1888  ;  that  the  appellants  had,  during  all 
of  said  time,  been  fully  informed  of  the  amount  and  char- 
acter of  said  work ;  that  by  the  terms  of  said  contract,  in 
consideration  that  appellee  would  do  and  perform  said  work 
and  labor  during  said  term  of  renting,  appellee  was  to  have 
the  right  to  all  of  the  grain  or  other  products  that  he  could 
grow  and  raise  on  said  land  during  said  tenancy  for  said  four 
years ;  that  the  appellee  remained  in  full  possession  of  said 
laud  under  said  contract  until  the  —  day  of  March,  1889; 
that  the  reasonable  value  of  the  use  of  said  land  was  one 
hundred  dollars  per  year;  that,  on  the  —  day  of  March, 
1889,  the  appellants,  without  right,  entered  on  said  land,  ex- 
pelled and  dispossessed  the  appellee  from  said  land,  and  drove 
him  off  said  land,  and  wrongfully  evicted  him  therefrom, 


56  APPELLATE  COURT  OF  INDIANA, 



Carter  ef  oL  «.  Lacj. 

and  has  hitherto  wrongfully  and  with  strong  band  and  forci- 
bly held  and  kept  possession  of  said  premises,  and  kept  the 
appellee  out  of  possession  of  the  same,  and  henoe  of  enjoy- 
ing the  profits  thereof,  and  refused  to  let  appellee  possess, 
use,  occupy  and  farm  said  land  longer,  wherefore  appellee 
was  damaged,  etc. 

The  second  paragraph  of  the  complaint  is  not  materially 
different  from  the  first. 

The  third  and  fourth  paragraphs  of  the  complaint  are  for 
the  recovery  of  the  possession  of  the  lands  leased  to  the  ap- 
pellee, and  for  the  recovery  of  damages  for  the  detention 
thereof. 

The  answer  was  general  denial. 

The  cause  was  submitted  to  a  jury,  resulting  in  a  verdict 
in  favor  of  the  appellee  for  two  hundred  and  twenty  dollars. 

Appellants  filed  a  motion  for  a  new  trial,  which  was  over- 
ruled, and  judgment  was  rendered  on  the  verdict,  and  proper 
exceptions  taken. 

The  evidence  is  in  the  record. 

The  only  error  assigned  is  error  of  the  court  in  overrul- 
ing appellants'  motion  for  a  new  trial. 

The  causes  assigned  for  a  new  trial  are  : 

First   The  damages  assessed  by  the  jury  are  excessive. 

Second,  The  assessment  of  the  amount  of  recovery  is  er- 
roneous, being  too  large. 

Third.  The  verdict  of  the  jury  is  not  sustained  by  sufficient 
evidence. 

Fourth.    The  verdict  of  the  jury  is  contrary  to  law. 

The  fifth,  sixth,  seventh,  eighth,  ninth, tenth  and  eleventh 
causes  assigned  for  a  new  trial  consist  in  the  alleged  error 
of  the  trial  court  in  permitting  certain  testimony  to  go  to 
the  jury  over  the  appellants'  objection  and  exceptions,  iu  re- 
fusing to  reject  and  strike  out  certain  testimony  on  appel- 
lants' motion,  and  in  refusing  to  permit  appellants  to  intro- 
duce certain  testimony  offered  by  them  on  the  trial  of  said 
cause. 
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The  counsel  for  the  appellants,  in  their  argament,  present 
the  first  four  causes  assigned  for  a  new  trial  together,  and 
make  the  point  that  ''  the  rule  is  that  the  complaint  must 
proceed  upon  a  distinct  and  definite  theory,  and  upon  that 
theory  the  case  must  stand  or  fall/'  This  is  a  correct  state- 
ment of  the  rule  of  law  in  a  case  in  point,  but  from  the  ev- 
idence (the  instructions  of  the  court  not  being  in  the  record) 
it  clearly  and  conclusively  appears  that  the  cause  was  tried 
apon  the  first  and  second  paragraphs  in  the  complaint;  that 
the  verdict  of  the  jury  was  rendered  apon  these  paragraphs, 
and  that  the  third  and  fourth  paragraphs  in  the  complaint 
were  not  considered  in  the  trial  of  the  cause,  and  that  under 
the  third  and  fourth  paragraphs  the  question  of  the  posses- 
sion of  the  realty  and  damages  for  the  detention  thereof  did 
not  enter  into  the  trial  of  the  cause. 

It  seems  clear,  under  the  averments  in  the  first  and  second 
paragraphs  of  the  complaint,  that  the  appellee  sought,  and 
the  trial  proceeded  upon  the  theory  that  he  was  entitled,  to 
recover  damages  in  money  for  a  breach  of  a  simple  parol 
contract  for  lease  of  real  estate.  It  was  not  sought  to  re- 
cover damages  for  the  tortious  entry  or  trespass  of  appel- 
lants, but,  waiving  the  tort,  to  recover  in  money  the  dam- 
ages resulting  from  appellants'  breach  of  contract,  and  for 
the  breach  of  the  implied  covenants  of  possession  and  quiet 
enjoyment. 

Under  the  first  and  second  paragraphs  in  the  complaint  a 
good  cause  of  action  was  shown  in  the  appellee  to  recover 
damages  for  being  wrongfully  evicted  of  and  deprived  of 
the  use  and  possession  of  the  lands  of  which  appellee  was 
the  lessee,  which,  under  the  contract  when  appellee  was 
evicted,  had  three  years  to  run.  Under  the  averments  in 
these  paragraphs  the  question  is  clear  that  the  right  existed 
in  the  appellee  to  recover  in  money  the  rental  value  of  the 
unexpired  term  the  lease  had  to  run. 

The  appellants,  however,  claim  that  in  no  event  could 
appellee  recover  the  rents  and  profits  for  any  time  extending 
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beyond  the  trial  of  the  oausey  for  the  reason  that  the  appel* 
lee  commenced  this  action  within  fifteen  days  after  the  al- 
leged breach  in  the  contract  occurred^  and  before  the  entire 
time  of  the  unexpired  term  of  the  lease  had  elapsed^  and, 
therefore,  appellee's  recovery  could  not  extend  over  a  greater 
length  of  time  than  that  embraced  between  the  breach  and 
the  time  of  trial.  We  do  not  think  this  position  correct. 
The  contract  was  entire.  Under  it  appellee  was  to  have 
the  use  and  possession  of  the  land  for  four  years,  and  after 
having  practically  paid  the  whole  consideration  for  such  use 
and  possession  for  the  entire  length  of  time,  and  decupled 
and  farmed  the  land  one  year,  appellants  voluntarily  dis- 
possessed him,  took  possession  of  the  land,  refused  to  allow 
him  to  again  have  possession,  and  deprived  him  of  the  re- 
maining three  years  the  lease  had  to  run,  the  rental  having 
been  paid.  Appellee's  right  of  action  then  accrued,  and  he 
was  not  compelled  to  wait  until  the  entire  time  had  elapsed 
before  bringing  suit.  Taylor  Landlord  and  Tenant,  section 
306 ;  Mayor,  etc.,  v.  Mabie,  13  N.  Y.  151 ;  Avery  v.  Dough-- 
erty,  102  lud.  443 ;  Willianis  v.  Oliphant,  3  Ind.  271 ;  4 
Wait  Actions  and  Defences,  279. 

As  before  said,  it  clearly  and  conclusively  appears  from 
the  evidence  that  the  cause  was  tried  under  the  first  and 
second  paragraphs  of  the  complaint.  There  was  no  attempt 
to  prove  the  value  of  the  realty  for  the  alleged  time  of  the 
wrongful  detention.  All  the  evidence  in  the  cause  upon  the 
question  of  damages  was  directed  to  the  rental  value  of  the 
land  for  the  unexpired  term  of  the  lease. 

The  third  and  fourth  paragraphs  may  be  said  to  have 
been  in  issue,  but  upon  the  trial  seemed  to  have  been  aban- 
doned. The  verdict  is  a  general  finding  for  the  appellee* 
The  assessment  of  damages  was  clearly  based  upon  the  first 
and  second  paragraphs  of  the  complaint.  The  third  and 
fourth  paragraphs  of  the  complaint,  as  before  seen,  sought 
to  recover  the  possession  of  the  lands  leased  to  the  appellee, 
as  alleged  in  the  first  and  second  paragraphs,  and  damages 
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for  the  wrongful  detention  thereof.  The  questions  as  to 
whether  these  causes  of  action  were  improperly  joined  with 
the  causes  presented  by  the  first  and  second  paragraphs,  or 
whether  there  should  have  been  a  finding  by  the  jury  on 
the  third  and  fourth  paragraphs,  were  not  saved  by  the 
record  .in  the  trial  court,  and  present  no  question  for  this 
court  to  decide. 

The  evidence  tended  to  sustain  all  of  the  material  allega- 
tions in  the  first  and  second  paragraphs  of  the  complaint. 
There  was  much  conflict  as  to  the  terms  of  the  contract,  as 
to  the  means  used  to  evict  and  dispossess  the  appellee,  as  to 
the  performance  of  the  contract  by  the  appellee,  as  to  the 
rental  value  of  the  lands  for  the  unexpired  term  of  the 
lease,  and  other  questions  involved  in  the  case;  but  there 
was  evidence  that  tended  to  sustain  the  verdict  of  the  jury 
and  that  tended  to  sustain  the  amount  of  damages  found  by 
the  jury  in  favor  of  the  appellee. 

Under  the  rule  of  practice  established  by  numerous  de- 
cisions of  the  Supreme  Court,  and  so  long  adhered  to,  we 
can  not  interfere  with  the  verdict  of  the  jury. 

The  fifth,  sixth,  seventh,  eighth,  ninth,  tenth  and  eleventh 
causes  assigned  for  a  new  trial  are  based  upon  the  alleged 
error  of  the  trial  court  in  permitting  certain  testimony  .to 
go  to  the  jury  over  the  appellants'  exception  and  objections. 
In  refusing  to  reject  and  strike  out  certain  testimony,  and 
in  refusing  to  permit  appellants  to  introduce  certain  testi- 
mony offered  by  them  on  the  trial  of  said  cause. 

^e  have  carefully  examined  each  objection  pointed  out 
by  the  appellants  under  these  several  causes  in  the  motion 
for  a  new  trial.  Much  of  the  testimony  objected  to  was 
properly  admitted.  There  was  no  error  committed  by  the 
court  in  refusing  to  reject  and  strike  out  the  testimony  com- 
plained of;  or  in  refusing  to  permit  the  introduction  of  the 
testimony  proposed  to  be  introduced  by  the  appellants  under 
the  form  of  the  question  propounded  to  the  witness.    There 
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was  no  ruling  made  by  the  court  upon  the  testimony  ex- 
cepted to  that  could  have  in  any  way  harmed  the  appellants 

Judgment  is  affirmed,  with  costs. 

FUed  Not.  11, 1891. 


No.  811. 

Wabneb  v.  The  State,  ex  bel.  Haywood. 

TAZATlON.^Pena%/<>r  OmiUing  Property  frtm  Tax  Astenmenl.— iidion  to  £&> 
eover, —  Value  of  Omitted  Property. — In  an  action  to  recoyer  a  penalty  under 
section  6339,  R  8. 1881,  for  the  fraudulent  failure  to  give  to  the  asBeasor 
property  for  taxation,  it  is  not  necessary  to  allege  the  value  of  the  prop- 
erty omitted,  if  it  is  averred  that  the  omitted  property  consisted  of  a 
certain  named  sum  of  money  on  hand  and  on  deposit,  subject  to  his 
order,  check  or  draft. 

Same — Speeifie  Acts  of  FVaud, — AlUgaMoM  Coneeming* — In  such  action 
it  is  not  necessary  to  set  forth  a  specific  act  of  fraud,  if  it  is  alleged 
that  the  list  and  schedule  furnished  the  assessor  was  not  afull,true  and 
correct  list  and  schedule,  but  that  the  same  was  false  and  fraudulent. 

8AXE.—JF*at/ttre  of  Ameseor  thai  Notify  Prosecuting  AUomey.-^AUegation  as  to. — 
In  such  case  it  is  not  necessary  to  allege  or  prove  that  the  proper  as- 
sessor notified  the  prosecuting  attorney  of  the  failure  of  the  taxpayer  to 
give  in  a  proper  list  of  his  taxables. 

From  the  Tippecanoe  Circuit  Court. 

F,  W.  Chase,  T.  A.  StuaHy  W.  V.  Stuart  and  C.  B.  Stuart, 
for  appellant. 

G,  P.  Haywoody  for  appellee. 

Black,  J. — This  was  an  action  against  the  appellant  to 
recoyer  a  penalty,  as  provided  in  section  6339,  B.  S.  1881, 
being  section  71  of  the  tax  law  of  1881. 

The  appellant  has  assigned  as  error  that  the  complaint 
does  not  state  facts  sufficient  to  constitute  a  cause  of  action. 

It  was  alleged  in  the  complaint,  in  substance,  that  on 
the  1st  of  April,  1887,  and  also  on  the  20th  of  the  same 
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mpntby  the  appellant  was  a  resident  of  Fairfield  township, 
Tippecanoe  county,  State  of  Indiana,  and  at  both  of  said 
times  was  a  person  of  sound  mind  and  full  age,  and  as  such 
was  liable  to  taxation  in  said  township,  county  and  State ; 
that  on  the  1st  of  April,  1887,  he  was  '^  the  owner  of  a  large 
sum  of  moneys  loaned  by  him,  and  credits  due  and  owing 
him,  to  wit :  the  sum  of  ten  thousand  eight  hundred  and 
fifty- four  dollars,  and  which  said  sum  of  moneys  and  credits 
was  then  and  there  subject  to  taxation  under  the  laws  of  said 
State ;''  that  at  the  date  last  mentioned  he  was  also  "  the 
owner  of  a  large  sum  of  moneys,  to  wit :  the  sum  of  twelve 
thousand  three  hundred  dollars,  on  hand  and  on  deposit, 
subject  to  his  order,  check,  and  draft/'  It  is  next  shown, 
with  more  particularity  than  is  necessary  in  this  opinion, 
that  on  the  20th  of  April,  1887,  a  certain  deputy  assessor  of 
said  township,  as  such,  called  upon  and  furnished  the  appel- 
lant with  proper  blanks  for  the  purpose  of  his  making  and 
giving  to  such  deputy,  for  taxation,  a  full,  true,  and  correct 
list  and  description  of  all  the  personal  property  of  which  the 
appellant  was  the  owner  on  the  1st  of  April,  1887,  and 
which  was  then  and  there  subject  to  taxation;  that  on  said 
20th  of  April,  1887,  the  appellant  made  and  delivered 
to  said  deputy,  for  the  purpose  of  taxation,  a  list,  sched- 
ule, and  statement,  purporting  to  be  a  full,  true,  and 
correct  list,  schedule,  statement,  and  description  of  all 
the  personal  property  of  which  the  appellant  was  the 
owner  on  the  1st  of  April,  1887,  and  which  was  then 
and  there  subject  to  taxation  ;  that  it  was  not  a  full,  true, 
and  correct  list,  schedule,  apd  statement  of  the  appellant's 
moneys  loaned  by  him,  and  credits  due  and  owing  him  as 
aforesaid,  but  was  a  false  and  fraudulent  list',  schedule,  and 
statement  in  this,  to  wit :  that  said  list,  etc.,  ^'  did  not  con- 
tain said  sum  of  moneys  loaned  by  him,  and  credits  due  and 
owing  him  as  aforesaid,  or  any  part  thereof;''  also,  that  said 
list,  etc.,  was  not  a  full,  true,  and  correct  list,  schedule,  and 
statement  of  the  appellant's  moneys  on  hand  and  on  deposit 
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as  aforesaidy  bat  was  a  false  and  fraudulent  list,  schedqle, 
and  statemeuty  in  this,  to  wit :  that  said  list,  etc.,  '^  did  not 
contain  said  sum  of  moneys  on  hand  and  on  deposit  as  afore- 
said,  but  only  a  small  part  thereof,  to  wit :  the  sum  of  twen- 
ty-three hundred  dollars.''     Wherefore,  etc. 

The  appellant  urges  as  an  objection  to  the  complaint  that 
it  does  not  state  the  value  of  any  of  the  items  which  he  is 
alleged  to  have  omitted  from  his  schedule. 

Whether,  if  the  delinquency  charged  against  the  appellant 
relates  only  to  the  omission  from  his  schedule  of  the  items  of 
moneys  loaned  and  credits  due  and  owing,  as  stated,  the  com- 
plaint would  be  defective  without  a  statement  of  the  value 
of  the  omitted  property,  we  need  not  determine. 

The  complaint  alleges  the  omission  also  of  appellant's 
moneys  on  hand  and  on  deposit,  subject  to  his  order,  check, 
and  draft,  indicating  the  sum  omitted.  The  omitted  prop- 
erty being  money,  the  sum  thereof  was  its  value. 

It  is  claimed  on  behalf  of  the  appellant  that  no  specific 
act  of  fraud  is  set  forth  in  the  complaint. 

The  statute,  section  6339,  R.  S.  1881,  provided  :  '<  If  any 
person  or  corporation  shall  give  a  false  or  fraudulent  list, 
schedule,  or  statement  required  by  this  act  *  *  *  he  or 
it  shall  be  liable  to  a  penalty,"  etc. 

The  complaint  suflBciently  showed  a  breach  of  duty  within 
the  letter  and  spirit  of  the  statute. 

By  said  section  6339  it  was  enacted  that  the  penalty  therein 
provided  for  might  be  recovered  in  any  proper  form  of  ac- 
tion, in  the  name  of  the  State  of  Indiana,  on  the  relation  of 
the  prosecuting  attorney.  The  section  contained  also  a  pro- 
vision as  follows :  '^  The  assessor  shall  forthwith  notify  the 
prosecuting  aftorney  of  such  delinquency,  or  offence,  and  he 
shall  prosecute  such  offender  to  final  judgment  and  execu- 
tion," etc. 

Counsel  for  appellant  contend  that  the  prosecuting  attor- 
ney had  no  authority  to  bring  the  action  until  he  had  been 
notified  bv  the  assessor. 
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The  delinquency  constituted  the  cause  of  action  for  the 
penalty.  The  cause  of  action  was  complete  before  the  notice 
and  without  the  notice.  The  requirement  that  the  assessor 
should  give  the  notice  was  provided  in  order  more  surely  to 
secure  the  prosecution  of  the  delinquency,  or  offence,  but  the 
right  and  duty  of  the  prosecuting  attorney  were  not  depend- 
ent on  the  performance  of  this  duty  of  the  assessor.  This 
question  was  decided  adversely  to  the  appellant  in  State,  ex 
reL^  v.  Lauer^  116  Ind.  162. 

Under  the  decisions  it  seems  that  this  complaint  would 
not,  on  demurrer,  have  been  insufficient  for  any  of  the 
reasons  urged  against  it  by  counsel  under  the  assignment 
that  the  complaint  does  not  state  facts  sufficient.  See  Burgh 
V.  StaUy  ex  frel.y  108  Ind.  132 ;  State,  ex  reL^  v.  Lauer, 
supra;  Durham  v.  State,  ex  reL,  111  Ind.  477;  Davis  v. 
J^ate,  ex  rel.,  119  Ind.  555. 

The  appellant's  motion  for  a  new  trial  was  overruled,  and 
he  contends  that  the  evidence  was  insufficient  because' there 
was  no  proof  of  notice  from  the  assessor  to  the  prosecuting 
attorney.  This  question  has  been  disposed  of  above  at  as 
much  length,  certainly,  as  is  excusable  in  view  of  the  mani- 
fest want  of  plausibility  in  the  objection. 

Argument  is  made  concerning  the  admission  of  testimony 
over  appellant's  objection ;  but  no  ground  of  objection  was 
stated  to  the  trial  court.  Therefore,  no  question  concerning 
the  court's  action  in  the  premises  is  properly  before  us. 

The  judgment  is  affirmed,  with  costs. 

FUed  Not.  10, 1891. 
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JovTiOE  OF  THE  Pbaob.— itpplieoitoii  to  AUow  Appeal  to  (XrentiU  dwrt—  2Via(  of. 
— In  ftn  application  in  the  circuit  court  to  allow  an  appeal  from  a  judg- 
ment rendered  bj  a  justice  of  the  peace  more  than  thirty  days  previous 
thereto,  an  issue  can  not  be  tendered  and  tried  after  the  court  has 
granted  leave  to  appeal,  touching  the  facta  set  forth  in  such  applica- 
tion. 

Same. — Demurrer. — Motion  to  Ditmin  AppUeaiicn, — In  such  case  s  de- 
murrer can  not  be  filed  to  the  application ;  the  proper  proceeding  is 
to  move  to  dismiss  the  application  for  the  appeal,  or  to  dismiss  the  ap- 
peal after  it  is  granted  and  perfected. 

Same. — Length  of  7\me  After  Judgment  Rendered,— On  a  proper  showing^ 
length  of  time  will  not  defeat  the  application. 

Bake. — Oauaefnr  Application. — Sufieieney, — A  woman  residing  in  Kentucky^ 
while  on  a  temporary  visit  to  this  State,  was  sued  before  a  justice  of  the 
peace,  and,  on  appearing  at  the  hour  set  for  trial,  was  informed  that  the 
cause  had  been  dismissed  and  costs  paid,  and  there  was  no  necessity  for 
her  remaining  any  longer.  She  departed.  The  plaintiff  then  ap- 
peared, defaulted  the  defendant,  filed  an  amended  complaint,  obtained 
judgment,  and  wrote  an  order  on  the  docket  not  to  issue  an  execution 
until  ordered  by  the  plaintiff.  Nine  yean  afterwards  the  plaintiff  filed 
a  transcript  of  such  judgment  in  the  clerk's  office  of  the  circuit  court, 
caused  an  execution  to  be  issued  and  served  on  the  defendant,  who,  for 
the  first  time,  was  thus  apprised  of  the  judgment  against  her.  She  filed 
an  application  in  the  circuit  court  to  be  allowed  to  appeal,  setting  out 
these  facts  and  averring  that  she  did  not  owe  any  part  of  the  debt  sued 
upon. 

Held,  that  the  application  was  sufficient 

From  the  Dearborn  Circuit  Court. 

O.  if.  Roberts  and  0.  W.  Stapp^  for  appellant. 

H.  D.  McMullenj  W.  i2.  Johnson  and  H.  R.  Me  Mullen, 

for  appellee. 

* 

Robinson,  J. — On  the  17th  day  of  July,  1880,  the  appel- 
lant recovered  a  judgment  against  the  appellee  before  Isaac 
H.  Carbaugh,  a  justice  of  the  peace  of  Dearborn  county,  for 
(76. 

By  the  docket  entry  of  the  justice  of  the  peace  it  appears 
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that  the  appellee  had  been  legally  served  with  process  to  ap- 
pear before  said  justice  at  9  o^clock  A.  M.  on  the  17th  day 
of  July,  1880;  that  at  the  hoar  set  for  trial  the  plaintiff  ap- 
peared with  her  attorneyi  and  that  the  defendant  failed  to 
appear,  and  made  default ;  that  thereupon  the  plaintiff  filed 
an  amended  complaint,  to  wit : 

"  Plaintiff,  Mary  Kreite,  complains  of  the  defendant, 
Catharine  Smith,  and  for  an  amended  and  substituted  com- 
plaint says  the  said  defendant  is  indebted  to  her  for  neces- 
saries furnished  by  her  to  defendant  at  her  instance  and  re- 
quest, and  that  plaintiff  and  defendant  had  a  settlement,  and 
by  said  settlement  the  defendant  was  indebted  to  her  in  eighty- 
four  and  -^^  dollars,  which  amount  the  defendant  agreed  to 
pay.  John  A.  Pabks, 

'*Att'y  for  Plaintiff, 
''And  the  plaintiff  having  made  proof  of  her  complaint,  it 
is  therefore  adjudged  that  the  plaintiff  recover  of  and  from 
the  defendant  the  sum  of  seventy-six  dollars,  with  interest 
thereon  from  this  date,  together  with  her  costs,  and  all  ac- 
cruing costs.  Isaac  H.  Cabbaugh,    [Seal.] 

'^  Justice  of  the  Peace." 

The  plaintiff's  attorney  endorsed  thereon,*''  No  execution 
to  be  issued  on  this  judgment  unless  ordered  by  the  plain- 
tiff." 

The  judgment  remained  in  this  condition  without  execu- 
tion until  the  4th  day  of  October,  1889,  when  afiBdavit  was 
filed  by  the  judgment  plaintiff  that  the  judgment  had  not 
been  paid,  or  any  part  thereof,  and  on  the  same  day  execu- 
tion was  issued  and  returned  nulla  bona  ;  that  afterwards  a 
transcript  of  said  judgment  was  filed  in  the  clerk's  o£Bce  of 
the  Dearborn  Circuit  Court,  and  execution  issued  thereon 
directed  to  the  sheriff  of  said  county ;  that  afterwards,  on 
the  8th  day  of  November,  1889,  the  appellee  filed  her  mo- 
tion, duly  verified,  in  the  Dearborn  Circuit  Court,  asking 
for  an  order  of  said  court  allowing  her  to  appeal  from  said 
Vol.  3.- 
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judgment,  by  which  said  motion  the  following  facts  appear : 
That  the  appellant  pretended  to  have  a  judgment  against  the 
appellee  rendered  on  the  docket  of  Isaac  H.  Carbaugh^  a 
justice  of  the  peace  in  Center  township^  Dearborn  county, 
Indiana,  and  that  there  was  a  judgment  in  favor  of  the  ap- 
'  pellant  and  against  the  appellee  for  |76  and  costs,  which  pur- 
ported to  have  been  rendered  on  the  17th  day  of  July,  1880, 
which  judgment  is  on  the  docket  of  said  Isaac  H.  Carbaugh, 
and  was  then  in  the  hands  of  Henry  I.  Smith,  justice  of  the 
peace  of  Aurora,  Indiana ;  that  appellee  never  knew  that  said 
judgment  was  rendered  against  her  until  the  Saturday  before 
filing  said  motion,  to  wit,  November  2d,  1889 ;  that  at 
the  time  said  judgment  purports  to  have  been  rendered  the 
appellant  was  a  resident  of  Louisville,  Kentucky,  and  was 
on  a  visit  here  when  appellant  caused  a  summons  to  be 
served  on  her  to  appear  before  the  said  Isaac  H.  Carbaugh 
and  answer  the  complaint  of  the  appellant ;  that  at  the  hoar 
set  for  trial  by  the  summons  appellee  went  to  the  office  of 
said  justice,  and  asked  what  she  was  sued  for,  and  said  to  the 
said  justice,  that  she  had  come  in  obedience  to  the  summons, 
and  she  wanted  to  get  back  as  soon  as  possible  to  her  sick 
baby,  and  the  said  justice  then  and  there  said  to  the  appel- 
lee, ^^  Mrs.  Kreite  has  been  here  and  paid  off  the  costs  and 
dropped  it,  and  you  need  not  stay  at  all ;  go  home  to  your 
baby ; "  that  appellee,  believing  the  suit  was  dismissed,  re- 
turned home,  and  never  at  any  time  knew  that  a  judgment 
had  been  rendered  against  her  until  the  2d  day  of  Novem- 
ber, 1889,  when  she  learned  it  for  the  first  time  by  the  sheriff 
of  the  county  coming  with  an  execution  ;  that  she  at  no  time 
owed  appellant  anything  whatever,  and  was  not,  on  the  17th 
,  day  of  July,  1880,  or  at  any  other  time,  indebted  to  her  in 
any  sum  whatever,  and  each  and  every  allegation  in  the  com- 
plaint in  said  cause  was  untrue;  that  she  never  purchased  of 
appellant  on  her  account  or  credit  any  article  whatever,  and 
had  she  known  sooner  that  there  was  a  judgment  rendered 
against  her,  she  would  have  appealed  within  the  time  al- 
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lowed  by  law ;  that  the  appellee  was  not  liable  to  the  appel- 
lant in  any  sum  whatever,  and  never  had  been  indebted  to 
her  in  any  sum  whatever ;  that  the  appellant  had  caused  a 
transcript  of  said  judgment  to  be  recorded  in  the  clerk's  of- 
fice of  the  Dearbprn  Circuit  Court,  and  execution  had  been 
issued  thereon,  etc.  Wherefore  appellee  asked  that  the  court 
make  an  order  on  the  justice  of  the  peace,  Henry  J.  Smithy 
to  certify  said  judgment  to  said  court,  and  that  the  appellee 
be  allowed  to  appeal  from  said  judgment,  etc. 

The  appellant  moved  to  dismiss  said  motion,  which  was 
overruled  and  exception  taken. 

The  appellant  then  filed  a  demurrer  to  said  motion,  which 
was  overruled  and  exception  taken,  and  the  court  thereupon 
caused  to  be  entered  an  order  granting  the  appellee  an  ap- 
peal as  prayed  for  in  said  motion  upon  her  filing  with  said 
justice  of  the  peace,  Henry  J.  Smith,  an  appeal  bond  in  the 
sum  of  two  hundred  dollars,  to  the  approval  of  said  justice, 
within  five  days,  and  said  justice  was  ordered  and  directed, 
upon  the  filing  of  said  bond  within  five  days  after  the  filing 
thereof,  to  make  and  certify  a  full  and  complete  transcript 
of  said  judgment,  with  all  the  papers  in  said  cause  in  his 
possession,  to  the  clerk  of  the  Dearborn  Circuit  Court. 
Afterwards,  and  within  the  time  prescribed  in  said  order,  an 
appeal  bond  was  duly  executed,  and  said  justice,  pursuant 
thereto,  filed  in  said  court  a  transcript  of  an  appeal  in  said 
cause,  with  all  the  entries  on  his  docket  pertaining  thereto. 
Thereupon  the  appellant  entered  a  special  appearance,  and 
by  written  motion  for  the  causes  therein  stated  moved  to 
dismiss  said  appeal,  which  motion  was  overruled  and  excep- 
tion taken.  The  appellant  then  filed  an  answer  to  the  ap- 
pellee's application  for  leave  to  appeal,  which,  on  motion  of 
the  appellee,  was  rejected  and  exception  taken. 

It  appearing,  by  answer /)f  the  justice  in  discharge  of  the 
rule  entered  against  him  to  certify  to  said  court  the  original 
papers  in  said  cause,  that  said  papers  were  not  on  file  in  his 
office  and  could  not  be  found,  leave  was  granted  the  appel- 
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lant  to  substitute  copies  thereof^  and  the  appellant  there- 
upon filed  a  substituted  complaint,  which  the  appellee  an- 
swered by  genertil  denial. 

The  cause  was  tried  bj  a  jvltj,  resulting  in  a  yerdiot  in 
favor  of  the  appellee,  and  judgment  was  rendered  on  the 
verdict,  over  a  motion  for  a  new  trial. 

Under  the  assignment  of  errors  it  is  alleged : 

Ist.  That  the  court  erred  in  overruling  appellant's  motion 
to  dismiss  the  appellee's  application  to  be  allowed  to  appeal 
the  cause  from  the  judgment  of  the  justice  of  the  peace 
after  thirty  days  from  the  rendition  thereof. 

2d.  That  the  court  erred  in  overruling  appellant's  de- 
murrer  to  the  application  of  appellee  for  an  appeal. 

3d.  That  the  court  erred  in  overruling  appellant's  motion 
to  dismiss  the  appeal. 

4th.  That  the  court  erred  in  sustaining  appellee's  motion 
to  reject  appellant's  answer  to  the  appellee's  application  for 
an  appeal. 

5th.  That  the  court  erred  in  refusing  to  try  separately, 
before  trying  the  cause,  the  issue  presented  by  appellant's 
answer  to  appellee's  application  to  be  allowed  to  take  an  ap- 
peal from  the  judgment  of  the  justice  of  the  peace  rendered 
in  the  cause. 

6th.  That  the  court  erred  in  overruling  the  motion  for  a 
new  trial. 

The  evidence  is  not  in  the  record,  and  under  the  causes 
assigned  in  the  motion  for  a  new  trial  no  question  is  before 
this  court. 

There  was  no  error  committed  by  the  court  as  alleged  in 
the  fourth  and  fifth  assignments  of  error.  The  answer  of 
the  appellant  that  was  rejected  on  appellee's  motion  Was  a» 
to  the  original  application  for  appeal,  and  after  the  same  had 
been  granted.  ^ 

The  questions  sought  to  be  raised  by  said  answer  had  been 
determined  by  the  court  on  the  application  for  the  appeal, 
and  even  though  there  was  any  rule  of  practice  authorizing 
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the  filing  of  an  answer  to  an  application  for  an  appeal,  and 
there  is  none,  there  was  no  error  in  rejecting  the  answer  after 
the  appeal  had  been  granted,  and  after  the  appeal  was  granted 
there  was  but  one  ease  to  try.  It  was  the  case  that  had  been 
appealed  from  the  justipe.  The  question  of  said  appeal,  so 
far  as  the  circuit  court  was  concerned,  was  settled  when  it  was 
filed  by  the  justice  in  pursuance  of  the  order  of  the  court 
under  the  appellee's  application,  and  when  so  filed  consti- 
tuted but  one  case. 

Section  1499,  B.  S.  1881,  limits  the  time  within  which  the 
party  may  appeal  from  a  judgment  of  a  justice  of  the  peace 
to  thirty  days.  But  section  1503  provides  that  '^ Appeals 
may  be  authorized  by  the  circuit  court  aft;er  the  expiration 
of  thirty  days,  when  the  party  seeking  the  appeal  has  been 
prevented  fVom  taking  the  same  by  circumstances  not  under 
his  control." 

We  do  not  think  the  practice  under  the  code  recognizes  a 
demurrer  as  proper  in  such  cases.  There  was  a  motion  to 
dismiss  the  application  for  appeal,  and  also  to  dismiss  the  ap- 
peal after  the  justice  had  filed  the  transcript  under  the  order 
and  direction  of  the  circuit  court.  Under  these  motions  and 
the  exceptions  taken  to  the  action  of  the  circuit  court  in 
granting  the  appeal,  the  question  as  to  the  action  of  the  cir- 
cuit court  in  the  case  is  fully  presented  in  this  court.  A  de- 
termination of  the  question  as  to  whether  the  appellee  was 
prevented  from  taking  an  appeal  by  circumstances  not  under 
her  control,  until  after  the  expiration  of  thirty  days,  will  dis- 
pose of  all  the  questions  the  record  presents  in  this  case. 

We  do  not  concur  with  the  appellant  that  the  application 
for  an  appeal  was  a  collateral  attack  upon  the  judgment,  or 
that,  because  more  than  nine  years  had  elapsed  since  its 
rendition,  the  appellee  should  be  deprived  of  an  appeal. 
The  statute  is  broad  enough  to  allow  an  appeal  even  after 
the  lapse  of  so  long  a  period,  if  the  appellee  was  prevented 
from  taking  such  appeal  by  circumstances  not  under  her 
control. 
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The  affidavit  of  the  appellee,  heretofore  set  out,  shows^ 
among  other  things,  that  she  was  a  resident  of  Louisville^ 
Kentucky,  and  was  here  on  a  visit  when  the  appellant  caused 
a  summons  to  be  served  on  her  to  appear  before  said  justice, 
Isaac  H.  Carbaugh,  to  answer  the  complaint  of  said  appel- 
lant ;  that  at  the  hour  set  for  trial  she  went  to,  the  office  in 
answer  to  said  summons,  and  asked  what  she  was  sued  for, 
and  said  to  said  justice  that  she  had  come  in  obedience  to 
the  summons  ;  that  she  wanted  to  get  back  as  soon  as  pos- 
sible to  her  sick  baby;  when  said  justice  said  to  her,  ^'  Mrs. 
Kreite  has  been  here  and  paid  off  the  costs  and  dropped  it, 
and  you  need  not  stay  at  all ;  go  home  to  your  baby ; "  that 
she  believed  said  suit  was  dismissed,  returned  home,  and 
never  knew  that  a  judgment  had  been  rendered  against  her 
until  the  2d  day  of  November,  1889,  when  she  learned  it  for 
the  first  time  by  the  sheriff  coming  with  an  execution ;  that 
she  never  was  indebted  to  appellant  in  any  manner,  etc. ; 
that  every  allegation  in  the  complaint  in  said  cause  upon 
which  said  judgment  was  rendered  was  untrue,  and  that  had 
she  known  sooner  that  said  judgment  had  been  rendered 
against  her  she  would  4iave  appealed  within  the  time  allowed 
by  law. 

We  are  constrained  to  say,  under  the  affidavit  of  the  ap- 
pellee, a  strong  case  was  made  in  favor  of  granting  the  ap- 
peal. It  certainly  came  within  the  meaning  of  the  statute 
that  she  had  been  prevented  from  taking  the  appeal  by  cir- 
cumstances not  under  her  control.  We  are  unable  to  con- 
ceive of  any  stronger  reason  that  could  be  assigned  than  the 
statement  of  the  court,  when  the  appellee  appeared  at  the 
hour  set  for  trial,  that  the  costs  had  been  paid,  the  case 
dropped,  and  that  she  need  not  stay  at  all,  but  to  go  home 
to  her  baby,  that  would  bring  the  case  within  section  1503, 
stipra» 

It  was  surely  not  negligence  in  the  appellee  to  rely  upon 
the  statement  of  the  justice,  and  believe  the  case  had  been 
dismissed,  and  especially  so  when  she  appeared  at  his  office 
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at  the  hour  the  case  was  set  for  trial,  and  was  told  by  him 
that  the  costs  hi^d  been  paid  and  the  case  dropped ;  that  she 
need  not  stay  at  all,  but  could  go  home  to  her  baby.  The 
&cts  clearly  entitled  the  appellee  to  an  appeal  under  section 
1503,  suprOy  and  there  are  other  facts  that  appear  in  the  rec- 
ord that  sustain  this  conclusion.  After  the  appearance  of 
the  appellee  at  the  office  of  the  justice,  it  is  shown  by  the 
docket  at  the  hour  set  for  trial  that  a  default  was  entered 
against  her,  and  that  after  default  the  appellant  filed  an 
amended  complaint,  and  after  the  rendition  of  the  judg- 
ment appellant's  attorney  endorsed  thereon  that  no  execu- 
tion was  to  be  issued  thereon  unless  ordered  by  the  plain- 
tiff. The  judgment  remained  in  this  condition  for  over 
nine  years  without  action  thereon,  when  steps  were  taken 
toward  filing  a  transcript  in  the  clerk's  office  of  the  Dearborn 
Circuit  Court,  all  of  which  strongly  tends  to  show  that  the 
appellee  relied  upon  and  believed  the  statement  of  the  jus- 
tice, and  was  ignorant  of  the  fact  that  a  judgment  had  been 
rendered  against  her,  and  only  ascertained  that  fact  when 
the  sheriff  served  the  execution  issued  upon  the  transcript 
of  the  judgment  filed  in  the  clerk's  office  of  the  circuit 
court. 

There  is  no  error  in  the  record  for  which  the  case  should 
be  reversed. 

The  judgment  is  affirmed,  at  appellant's  costs. 

Filed  Nov.  12, 1891. 


No.  827. 

Grave,  Administrator,  v.  Pemberton. 

EvimirCB.— ^OjMnton  </  WUneu. —  When  Not  AdmissiUe, — The  opinion  of  a 
witnesB  b  not  admissible  in  evidence  where  the  facts  upon  which  it  is 
founded  can  be  stated  to,  and  intelligently  comprehended  by,  the  court 
or  jury  trying  the  case,  and  where,  from  such  facts,  men  in  general  are 
capable  of  drawing  reasonably  correct  conclusions. 


\ 
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Same.— O/Jtitiofu  at  to  Fa/ii6.~Upon*  quest ioos  of  value  a  non-profes- 
sional witness  may  give  his  opinion. 

Same.— Value  of  8ennees.^The  opinion  of  a  :iritness  may  be  taken  as  to 
the  value  of  services  rendered. 

Statute  of  Limitations. — Continwmt  Senriea, — If  there  is  no  certain 
time  for  payment,  nor  when  the  services  shall  end,  a  contract  of  em- 
ployment will  be  treated  as  continuous,  and  the  statute  of  limitations 
will  not  begin  to  run  until  the  services  have  ended. 

From  the  Wayne  Circait  Court. 

/.  W.  Henderson,  H.  C.  Fax  and  /.  F.  i2a6&tnjy  for  appel- 
lant. 
B.  J.  Freeman,  for  appellee. 

• 

NfiWy  C.  J. — This  is  a  claim  by  the  appellee  against  the 
estate  of  Howell  Grave,  deceased,  for  work  and  labor  per* 
formed  by  the  appellee  for  the  decedent,  in  his  lifetime,  at 
his  request,  and  for  giDceries  and  provisions  furnished  by 
the  appellee  to  the  decedent  at  his  request. 

The  work  and  labor  sued  for  begins  with  October  1st, 
1880,  and  ends  with  the  year  1889,  the  total  charges  there- 
for being  $6,396.  The  groceries  and  provisions  begin  with 
February,  1886,  and  end  with  September  1st,  1889,  the  total 
thereof  being  $341.21,  making  In  all  the  sum  of  $6,737.21. 
This  amount  is  credited  with  clothing  furnished  by  the  de- 
cedent to  the  appellee  and  her  children,  and  school  books 
furnished  to  said  children  by  the  decedent,  $125;  and  a 
further  credit  of  board  furnished  by  the  decedent  to  said 
children,  $400,  leaving  a  balance  due  the  appellee,  as  al- 
leged in  her  claim,  of  $6,212.21. 

There  was  a  trial  by  jury  with  verdict  in  favor  of  the  ap- 
pellee for  $1,985. 

The  appellant  assigns  as  error,  the  overruling  by  the 
court  of  his  motion  for  a  new  trial. 

Of  the  reasons  assigned  for  a  new  trial,  counsel  for  the 
appellant,  in  their  brief,  discuss  only  those  which  relate  to 
hypothetical  questions,  numbered  one,  two  and  three,  which 
the  court  permitted  to  be  propounded  and  answered  over  the 
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objection  of  the  appellant^  and  the  refusal  of  the  court  to 
jgive  certain  instructions  asked  by  the  appellant  concerning 
the  statute  of  limitations. 

The  hypothetical  question  propounded  by  the  appellee; 
and  objected  to  by  the  appellant,  related  to  the  value  of  the 
aervices  alleged  in  the  appellee's  claim  to  have  been  per- 
formed by  her  for  the  appellant,  and  which^  as  the  i*ec<ftd 
shows,  she  was  trying  to  establish  by  witnesses  called  in  her 
behalf. 

We  are  cited  by  counsel  for  the  appellant  to  authorities 
declaring  when  opinion  testimony  is  and  is  not  admissible. 
The  rule  as  found  often  to  be  stated  is,  that  opinions  from 
experts  may  be  received,  where  the  facts  can  not  be  made 
palpable  to  the  jurors,  so  that  their  means  of  forming  opin- 
ions are  practically  equal  to  those  of  the  witnesses,  but  that 
such  opinions  can  not  be  received  in  cases  where  the  jury 
are  equally  capable  with  the  witnesses  of  forming  an  opin- 
ion from  the  facts  stated.     J^ogers  Ex.  Tes.  (2d  ed.)  13,  25. 

The  Supreme  Court  of  this  State  hav^  said :  ^'  We  think 
it  may  be  stated,  generally,  that  the  opinion  of  a  witness  is 
not  admissible  in  evidence  where  the  facts  upon  which  it  is 
founded  can  be  stated  to,  and  intelligently  comprehended  by, 
the  court  or  jury  trying  the  case,  and  where,  from  such  facts, 
men  in  ^general  are  capable  of  drawing  reasonably  correct 
oonclusioQS.''  Indiana,  etc.,  R.  W.  Co.  v.  Hah,  93  Ind.  79. 
See,  also,  Rogers  Ex.  Tes.  19 ;  Muldowney  v.  Ulinois  Central 
B.  W.  Co.,  36  Iowa,  462 ;  Taylor  v.  Tovm  of  Monroe,  43 
Conn.  36 ;  Ferguson  v.  Hubbell,  97  N.  Y.  507. 

Upon  questions  of  value,  however,  the  rule  is  well  settled 
that  a  non-professional,  or  ordinary  witness,  may  testify  by 
opinion.  Rogers  Ex.  Tes.  12,  352,  378 ;  1  Greenleaf  Ev., 
section  440,  and  notes ;  Terre  HavJte,  etc.^  R.  R.  Co.  v.  Craw- 
ford, 100  Ind.  550 ;  Yost  v.  Conroy,  92  Ind.  464 ;  Oiani' 
nes8  V.  ChamnesSy  53  Ind.  301.  And,  for  the  purpose  of 
proving  values,  questions  may  be  propounded  in  a  hypothet- 
ical form. 
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In  Chamneas  v.  Chamneas,  supra,  the  court  held  that  it 
was  not  error  to  allow  the  following  question  to  be  pro* 
pounded  to  a  witness :  "  Supposing  that  the  defendant  and 
his  wife  were  unable  to  get  to  and  from  the  table  without 
help^  and  had  to  be  helped  ^t  the  table,  and  Abigail  Cham- 
ness  was  insane,  and  it  was  necessary  for  some  one  to  stay 
about  the  house  all  the  time  to  take  care  of  them ;  what 
would  it  be  worth  to  board  them  and  care  for  them  per  week^ 
from  October,  1870,  to  July,  1872?"  See,  also,  Goveyy.Gamp- 
bell,  52  Ind.  157 ;  McCollum  v.  Seward,  62  N.  Y.  316  ;  Mereer 
V.  Vos8,  67  N.  Y.  56 ;    Williams  v.  Brawn,  28  Ohio  St.  647. 

Preparatory  to  the  asking  and  answering  of  each  of  the 
questions  so  objected  to,  there  was,  we  think,  a  sufficient 
foundation  laid  for  the  introduction  of  the  opinions  of  the 
witnesses.  The  court  did  not  err  in  permitting  these  ques- 
tions  to  be  answered. 

The  instructions  asked  by  the  appellant,  and  refused  by 
the  court,  were  to  the  effect  that  if  the  appellee  entered 
into  the  service  of  the  decedent  and  continued  therein  up 
to  the  time  of  his  death,  without  any  special  contract  as  to 
the  terms  or  worth  of  the  services,  or  under  an  agreement 
that  she  should  be  paid  the  reasonable  value  of  her  services^ 
and  with  no  agreement  as  to  the  length  of  time  the  services 
should  continue,  then  there  could  be  no  recovery  l^y  her  for 
more  than  six  years  next  before  the  decedent's  death. 

These  instructions  were  properly  refused.  They  do  not 
state  the  law  as  valid  in  this  State.  Where  there  is  no  cer- 
tain time  for  payment,  nor  when  the  services  shall  end,  the- 
contract  of  employment  will  be  treated  as  continuous,  and 
the  statute  of  limitations  will  not  begin  to  run  until  the 
services  have  ended.  Taggart  v.  Tevannyy  1  Ind.  App.  339 ; 
/Story  V.  ^ory,  1  Ind.  App.  284 ;  Littler  v.  Smiley,  9  Ind. 
116.     See,  also,  Garter  v.  Carter,  36  Mich.  207. 

We  find  no  error. 

The  judgment  is  affirmed,  with  costs. 

Filed  Nov.  12, 1891. 
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No.  259.  * 


Watson  v.  Deeds* 

GoKTBACT. — Oonditiions  PreeederU  or  SiAttq^mL-^How  DeUrmined. — Whether 
ft  qualification,  restriction  or  stipulation,  is  a  condition  precedent  or 
subsequent  depends  upon  the  intention  of  the  parties  as  gathered  from 
the  whole  instrument. 

PusADiNO. — Condition  Pneedent, — Pleading  hy  SuUvU  or  Common  Law  Al- 
lowed. — SpeeifiaUunu, — An  allegation  of  performance  of  all  the  condi- 
tions generally  is  snflScient  under  the  statute ;  but  if  the  pleader  choose, 
as  he  maji  to  pursue  the  common  law  mode  of  pleading  the  facts  con- 
stituting performance,  he  must  be  sufficiently  accurate  and  specific  in 
his  averments  to  comply  with  the  requirements  of  the  common  law. 

(Sams. — Oondiiion  Prtoedtni, — See  opinion  for  what  was  a  sufficient  com- 
pliance with  a  condition  precedent  to  render  the  defendant  liable  on  a 
contract. 

Pateht.^ JneAoofo  Righi  in  may  be  Sold, — An  inchoate  right  in  an  invention, 
or  an  interest  in  it,  before  letters  patent  are  issued,  is  the  subject  of 
sale,  and  furnishes  a  sufficient  consideration  for  a  note  or  other  coo- 
tract 

From  the  Vigo  Circuit  Coi^rt. 

8.  C  Stimsofiy  B.  B.  Stimaon  and  A.  M,  HigginB^  for  ap- 
pellant. 

5.  E.  Bhoads,  E.  F.  Williamson  and  D.  N.  Taylor,  for  ap- 
pellee. 

•  * 

Beikhabd^  J. — Action  by  appellee  against  appellant  on 
the  following  contract : 

^'  This  indenture  witnesseth  :  That  John  B.  Deeds,  of 
Terre  Haute,  Vigo  county,  Indiana,  for  and  in  consideration 
of  the  sum  of  five  hundred  dollars  ((500),  to  be  paid  to  him 
by  John  C.  Watson,  as  hereinafter  set  out,  has  sold,  trans- 
ferred, assigned  and  delivered  to  said  John  C.  Watson  an 
andivided  one-half  interest  in,  to  and  for  the  letters  patent 
on  Deeds'  Process  of  Burning  Oils,  for  which  said  letters 
patent  said  Deeds  is  about  to  make  application.  The  said 
five  hundred  dollars  are  to  be  paid  as  follows  by  said  John 
C.  Watson   to  said  John  B,  Deeds :  Fifty  dollars  upon  the 
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execution  by  said  Deeds  of  the  assignment  of  an  undivided 
one-half  (i)  of  an  interest  in  and  to  said  letters  patent  to  said 
John  C.  Watson.  Ninety  dollars  to  be  paid  upon  the  ex- 
ecution of  two  applications  for  letters  patent,  said  sum  to 
accompany  the  said  application  as  fees  in  secnring  said  let- 
ters.  Forty-five  dollars  to  be  paid  upon  a  third  application 
for  letters  patent  on  same .  process,  if  found  to  be  necessary 
by  said  Deeds.  The  remainder  of  said  five  hundred  dollars 
to  be  paid  by  said  Watson  to  said  Deeds  uppn  a  satisfactory 
test  of  one  furnace  and  the  order  of  more  furnaces  which 
shall  prove  satisfactory  by  test. 

"  J.  C.  WaT80».'' 

The  complaint  was  in  one  paragraph.  At  the  proper  time 
the  appellant  moved  to  have  the  complaint  made  more  spe- 
cific in  the  following  particulars  : 

^'1.  To  show  when,  if  ever,  letters  patent  were  issued  on 
the  alleged  invention. 

'^  2.  To  show  what  tests  of  the  invention  were  made,  when, 
where  and  how  they  were  made.'' 

The  motion  was  overruled. 

The  appellant  then  demurred  to  the  complaint,  assigning 
as  a  ground  of  demurrer  the  want  of  sufficient  &cts  to  con- 
stitute a  cause  of  action.  The  demurrer  was  also  overruled. 
Proper  exceptions  were  reserved  in  each  instance,  an^  these 
rulings  of  the  court  are  also  assigned  as  errors. 

The  particular  objections  pointed  out  to  the  complaint  by 
the  appellant  on  the  demurrer  are  the  same  as  those  specified 
in  the  motion  to  make  more  specific. 

It  will  be  proper,  therefore,  and  conducive  to  brevity  and 
directness,  to  dispose  of  both  these  questions  together. 

The  appellant  insists  that  the  contract  under  consideration 
contained  two  conditions  precedent  to  the  payment  of  the 
remainder  of  the  (500  after  the  payment  of  the  items  provided 
for  in  the  first  portion  of  the  instrument.  These  conditions^ 
it  is  claimed,  are : 

1.   The  issuing  of  letters  patent;  and. 
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2.  The  making  of  a  satisfactory  test  of  one  furnace  to 
Watson,  and  the  sale  of  other  furnaces  to  third  parties,  in 
which  the  oil  was  to  be  tested  to  the  satisfaction  of  the  pur- 
chaser. 

Whether  a  qualification,  restriction  or  stipulation,  is  a  con* 
dition  precedent  (or  subsequent)  depends  upon  th'e  intention 
of  the  parties  as  gathered  from  the  whole  instrument.  LoW' 
her  V.  Bangs,  2  Wall.  728 ;  2Wfe  v.  Remsen,  70  N.  Y.  303  f 
2  Bl.  Com.  156,  157 ;  4  Kent,  125. 

Our  code  provides  that  *^  In  pleading  the  performance*  of 
a  condition  precedent  in  a  contract,  it  shall  be  sufficient  to 
allege,  generally,  that  the  party  performed  all  the  conditions 
on  his  part.  If  the  allegation  be  denied,  the  fiicts  showing 
a  performance  must  be  proved  on  the  trial.''  Section  370, 
R  S.  1881. 

Under  this  section  the  pleader  may  allege  the  performance 
of  all  the  conditions  generally,  as  therein  provided ;  but 
there  is  nothing  to  keep  him  from  pursuing  the  common  law 
mode  of  pleading  the  facts  constituting  performance.  If  he 
adopts  the  latter  course,  he  must  be  sufficiently  accurate  and 
specific  in  his  averments  to  comply  with  the  requirements 
of  the  common  law.  1  Works  Pr.,  section  394,  and  notes ; 
Board,  etc.,  v.  Hilly  115  Ind.  316. 

The  complaint,  in  the  cause  before,  us,  contains  the  gen- 
eral averment  that  the  plainti£P  ''has  fulfilled  each  and  every 
part  of  his  agreement.''  It  says  nothing  as  to  whether  the 
appellee  ever  had  any  letters  patent  issued  to  him.  If  the 
issuing  of  such  letters  is  a  condition  precedent  therefor,  then 
the  allegation  of  performance  is  sufficiently  covered  by  the 
general  statement  just  quoted. 

As  to  the  tests  provided  for  in  the  contract,  the  appellee 
in  his  complaint  attempts  to  specify  those  made,  and  it  de- 
volves upon  us  to  determine  whether  they  are  sufficient  to 
meet  the  requirements  of  the  contract. 

The  complaint  informs  us  of  two  tests  being  made,— one  in 
the  month  of  Jiffy>  1888,  in  the  rear  of  appellant's  business 
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house  in  Terre  Haute,  by  generating  heat  sufficient  to  melt 
wrought-iron  and  cast-iron, ''  by  burning  crude  oil  in  the  ma- 
chine constructed  according  to  the  plaintiff's  plan,  and  that 
the  defeudaht  was  present  and  expressed  himself  satisfied,  and 
the  test  was  reasonably  satisfisictory."  The  use  of  the  word 
^^  machine  "  for  '^  furnace/'  is  not  claimed  to  invalidate  the 
averment.  We  regard  the  allegations  as  sufficient  to  show 
a  test  which  was  reasonably  satisfactory  to  the  appellant,  and 
consequently  in  substantial  compliance  with  the  require- 
ments of  the  contract,  so  far  as  it  relates  to  the  testing  of 
''  one  furnace.''  The  other  test  set  out  in  the  complaint  has 
reference  to  the  burning  of  the  fluid  in  a  cooking-stove,  which 
is  not  called  for  in  the  contract,  and  no  point  is  made  upon 
it. 

•  But  the  appellant  insists  that  still  another  experiment  was 
to  be  made,  by  the  terms  of  the  contract,  which  has  not  been 
attempted  to  be  pleaded  in  the  complaint,  and  that  was  to 
b^  made  in  ''  other  furnaces  "  that  were  afterwards  ordered 
and  sold. 

It  is  contended  by  the  appellant  that  what  he  purchased 
of  the  appellee  was  not  so  much  an  interest  in  the  letters 
patent  as  an  interest  in  the  process  for  heat-producing  oils 
suitable  for  manufacturing  purposes,  and  that  the  heating 
quality  of  the  oil  was  therefore  to  be  tested  in  these  "fur- 
naces" which  were  to  be  used  in  manufacturing. 

It  seems  that  the  word  ^^ furnace"  is  used  in  the  com- 
plaint interchangeably  with  "  burner  "  and  "  machine,"  and 
that  it  was  used  to  designate  an  article  in  which  heat  is  pro- 
duced by  the  combustion  of  the  oil  in  question. 

The  language  of  the  latter  clause  in  the  contract  is  am- 
biguous. It  specifies  that  the  remaining  portion  of  the 
$500  shall  be  paid  upon  certain  contingencies,  viz. :  '^  Upon 
a  satisfactory  test  of  one  furnace,  and  the  order  of  more 
furnaces  which  shall  prove  satisfactory  by  test."  The  ap- 
pellant claims  that  this  last  clause  means  that  another  test  is 
to  be  made  of  the  "  process  "  in  two  or  more  furnaces  after 
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they  bad  been  ordered  or  sold, ''  which  test  should  be  the 
satisfactory  use  of  the  furnaces  by  the  purchasers.^' 

It  does  not  appear  from  the  contract  that  either  of  the 
parties  had  anything  to  do  with  the  sale  of  the  furnaces. 
The  thing  to  be  tested,  according  to  the  appellant's  conten- 
tion itself,  was  the  '^  process/'  and  not  the  furnace.  In 
other  words,  it  was  the  heat  producing  qualities  of  the  oil 
that  were  to  be  tried ;  and  these,  it  is  averred,  had  already 
been  tested  in  one  furnace  to  the  satisfaction  of  the  appel-  ' 
lant.  It  seems  to  us  that  when  a  sufficient  number  of  tests 
had  been  made  to  prove  satisfactory  to  the  appellant,  it  was 
all  he  could  ask.  If  the  appellant  was  not  satisfied  with 
the  experiments  made  in  one  furnace,  he  had  a  right  to  de- 
maud  that  they  should  be  repeated  in  other  furnaces  until 
he  became  convinced  that  the  article  in  which  he  had  pur- 
chased an  interest  fulfilled  the  requirements  of  the  contract. 
Whenever  he  declared  the  tests  sufficient  to  meet  these  re- 
quirements it  would  be  useless  to  make  others.  Had  he  re- 
quired the  further  test  of  having  purchasers  to  use  tlie 
oils  in  the  furnaces  until  they  became  reasonably  satisfied, 
and  the  appellee  had  refused  to  comply  with  such  require- 
ments, the  appellant  might  have  some  grounds  for  com* 
plaint.  But  if  the  averments  of  the  complaint  are  true  in 
this  regard,  he  has  none. 

We  think,  therefore,  that  the  complaint  was  sufficient  to  . 
withstand  both  the  motion  to  make  more  specific  and  the 
demurrer. 

The  appellee  demurred  to  the  fourth  paragraph  of  the  an« 
swer.  The  demurrer  was  sustained.  This  ruling  is  also 
assigned  as  error. 

The  averments  of  this  paragraph  are  that  appellee  has  not 
obtained  any  letters  patent  for  the  invention  described  in 
the  complaint,  and  is,  therefore,  not  entitled  to  recover  the 
residue  of  the  $500. 

This  ruling  presents  the  question  whether  the  contract 
contains  a  condition  which  requires  the  appellee  to  procure 


80         APPELLATE  (X)URT  OF  INDIANA, 

Watson  V.  Deeds. 

letters  patent  upon  his  '*  process  *'  before  he  can  collect  the 
unpaid  balance  of  the  $500. 

We  have  made  a  careful  examination  of  the  contract^  and 
are  not  able  to  discover  any  condition  such  as  the  appellant 
insista  the  contract  contains.  If  it  is  not  there,  this  court 
can  not  insert  it  by  construction.  We  must  take  the  con- 
tract as  we  find  it.  We  can  not  make  a  new  one  for  the 
pafties,  nor  insert  conditions  which  are  not,  by  fair  implica- 
tion,  any  part  of  the  existing  contract. 

The  appellant  agreed  to  pay  the  appellee  certain  amounts 
of  money  upon  the  happening  of  certain  contingencies.  The 
procuring  of  letters  patent  was  not  one  of  these.  The  last 
amount  was  to  be  paid  when  a  satisfactory  test  of  the  process 
had  been  made,  and  this,  it  is  averred,  as  we  have  seen,  has 
been  done. 

If  it  be  contended  that  the  interest  in  the  article  assigned 
or  sold  to  the  appellant  could  be  of  relatively  small  value  to 
the  appellant  without  letters  patent,  we  answer  that  the  right 
of  the  appellee  to  the  letters  patent  was  an  inchoate  one, 
which  was  itself  the  subject  of  sale  or  barter.  It  is  but  rea- 
sonable to  presume  that  a  purchaser  of  an  interest  in  such 
right  should  share  the  risks  incident  to  the  application  for 
letters  patent,  as  well  as  the  expenses  of  prosecuting  the 
claim  in  the  patent  office,  and  the  further  expense  of  placing 
the  article  in  the  market  afterwards.  Such  contingencies 
are  usually  provided  for  in  measuring  the  consideration,  and, 
in  the  absence  of  any  showing  to  the  contrary,  it  will  be 
presumed  that  this  was  done  here.  We  see  no  reason  why 
the  sale  of  an  inchoate  right  in  an  invention,  or  an  interest 
in  the  same,  does  not  furnish  a  valid  consideration  for  a  note, 
or  promise  to  pay,  if  done  in  good  faith,  whether  letters 
patent  are  ever  granted  upon  such  invention  or  not.  At  all 
events,  there  is  nothing  pleaded  to  defeat  such  consideration 
in  the  case  before  us. 

The  demurrer  to  this  paragraph  of  the  answer  was  prop- 
erly sustained. 
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After  the  cause  was  pat  at  issue  it  was  tried  by  a  jury,  and 
a  verdict  was  fetarned  in  favor  of  the  appellee.  This  was 
on  the  last  day  of  the  term.  The  record  shows  that  upon 
the  return  of  the  verdict  the  appellant  moved  orally  for  a 
new  trial,  and  that  the  court  took  the  motion  under  advise- 
ment, and  immediately  adjourned  until  court  in  course.  On 
the  first  day  of  the  succeeding  term  the  appellant,  without 
having  first  prepared  and  filed  a  formal  written  motion  for  a 
new  trial,  filed  his  written  reasons  for  such  new  trial,  predi* 
cated  upon  the  oral  motion  made  on  the  last  day  of  the  pre- 
vious term.  The  court  refused  to  entertain  the  motion,  for 
the  reason  that  it  was  not  properly  presented,  but  the  record 
also  shows  that  it  overruled  the  motion,  and  that  to  the  rul- 
ing of  the  court  the  appellant  reserved  proper  exceptions. 

Passing  over  the  question  as  to  whether  the  court  should 
have  considered  the  motion  thus  presented,  let  us  enquire 
whether  the  reasons  assigned  for  a  new  trial,  or  any  of  them, 
were  sufficient  to  that  end.  Tl^e  overruling  of  the  motion 
is  assigned  as  error. 

One  of  the  reasons  assigned  for  a  new  trial  was  the  insuf- 
ficiency of  the  evidence  to  sustain  the  verdict. 

The  particular  portion  of  the  evidence  in  which  it  is 
claimed  that  it  fails  to  meet  the  requirements  of  the  law,  is 
concerning  the  test  of  the  **  Deeds^  Process,''  which  the  con- 
tract requires  to  be  made. 

We  have  examined  the  evidence,  and  find  that  it  tends  to 
prove  that  tests  were  made  which  were  satisfactory  to  the 
appellant,  and,  this  being  true,  according  to  the  well-estab- 
lished rule  that  this  court  will  not  weigh  the  evidence,  we 
most  hold  that  this  cause  in  the  motion  for  a  new  trial  has 
not  been  made  out. 

A  farther  reason  assigned  for  a   new  trial   is  error  of 
law  in  permitting  the  appellee  to  prove  that  the  Deeds' 
burner,  described  in  the  complaint,  had  been  used  in  stoves, 
and  in  other  places  than  in  furnaces. 
Vol.  8.-6 
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The  appellant  contents  himself  with  a  bare  statement  of 
the  question  in  his  brief.  He  does  not  undertake  to  argue 
it.     It  is  therefore  waived. 

Another  reason  assigned  for  a  new  trial  is  that  the  court 
erred  in  permitting  the  appellee  to  introduce  in  evidence  the 
deed  of  assignment  from  Deeds  to  Watson. 

The  evidence  tends  to  show  that  the  original  deed  which 
the  appellant  had  received  from  the  appellee  had  been  sent 
to  the  Patent  Office  at  Washington  to  be  recorded,  but  owing 
to  some  technical  defect  was  rejected  there,  and  a  new 
one  was  prepared  and  executed  in  its  stead,  which  was  the  in- 
strument introduced.  There  was  no  error  in  allowing  this 
deed  to  go  to  the  jury.  It  tended  to  prove  that  the  appel* 
lant  had  complied  with  his  part  of  the  contract  by  making 
the  assignment  which  he  had  agreed  to  make.  The  fact  that 
an  attempt  had  been  made  previously  to  make  the  assign- 
ment by  an  invalid  transfer  did  not  make  it  incompetent  to 
show  that  a  valid  assignment  was  afterwards  made. 

These  were  all  the  reasons  contained  in  the  written  state- 
ment of  causes  for  a  new  trial.  It  follows  that  no  error  was 
committed  in  overruling  the  motion  for  a  new  trial.  And 
so,  if  the  appellant's  motion  was  proper,  and  if  it  was  the  duty 
of  the  court  to  consider  it,  which  we  do  not  decide,  the  re- 
sult must  have  been  the  same.  There  was,  therefore,  no  er- 
ror, in  any  event,  which  could  have  been  harmful  to  the  ap« 
pel  lant. 

Judgment  affirmed. 

Filed  Not.  12, 1891. 
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No.  214. 

Westbbook  i;.  Aultman,  Miller  &  Oompant. 

Nsw  TKiAU^Newly^DiKOvered  Evidence,—  Oumulaiioe  or  Corrobwatioe  Evir 
denee. — A  new  trial  will  not  be  granted  because  of  newly-discovered  ev- 
idence that  is  merely  cumulative,  or  corroborative  of  the  testimony  of 
a  witness  who  has  testified  on  the  trial ;  nor  for  evidence  that  would  not 
probably  change  the  result. 

Sams. — OoutUer-Affidavita. — Upon  a  motion  for  a  new  trial  because  of 
newly-discovered  evidence,  counter-affidavits  may  be  filed.  > 

EviDBNCi:. — Ooss-is2ramtna(tofi. —  WUnen  Explaining  on  Be'Examinoution, — 
Where  a  witness  is  asked  a  question  on  cross-examination  concerning 
his  conduct,  or  action,  to  afiect  his  statement  made  in  his  examination 
in  chief,  he  may  be  permitted  on  re-examination  to  explain  such  oon« 
duct  or  actions. 

IxraTBUCTiOMS. — R^u&al  when  Covered  by  Another  Ineiruetion, — It  is  not  error 
to  refuse  an  instruction  covered  by  another  instruction  given  to  the 
jury. 

From  the  La  Grange  Circuit  Court. 

R,  Lowrey  and  J.  W,  Hanna,  for  appellant. 
0.  Z.  Ballou,  for  appellee. 

Robinson,  J. — The  appellee,  a  corporation^  brought  this 
action  against  the  appellant  to  recover  one  hundred  and 
fifty  dollars  and  interest,  the  price  of  one  Buckeye  Folding 
Binder,  sold  and  delivered  by  the  appellee  to  the  appellant. 

The  answer  was  general  denial. 

The  case  was  tried  by  a  jury,  a  general  verdict  was  re- 
turned for  the  appellee,  with  answers  to  interrogatories  sub- 
mitted by  the  court,  on  its  own  motion,  and  judgment  was 
rendered  on  the  verdict,  over  appellant's  motion  for  a  new 
trial.  The  overruling  of  the  motion  for  a  new  trial  consti- 
tutes the  assignment  of  error. 

The  evidence  is  in  the  record,  from  which  it  appears  that 
the  appellee  sought  to  prove,  on  the  trial,  that  the  machine 
was  sold  to  appellant  with  a  warranty  that  it  would  do  good 
work,  ^while  the  appellant  sought  to  prove  that  Huss  & 
Musser,  agents  of  the  appellee,  induced  him  to  take  the  ma- 
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ohine  into  possession ;  that  it  was  temporarily  in  his  posses- 
sion^ and  that  such  possession  was  for  the  purpose  of  trial 
only ;  that  the  purchase  of  the  machine  by  him  was  to  de* 
pend  on  whether  it  worked  to  the  satisfaction  of  appelianf a 
son,  Otis  Westbrooky  and  be  approved  by  him ;  that  it  did 
not  do  good  work,  and  was  not  satisfactory  to  his  son,  Otis,, 
nor  was  it  satisfactory  to  the  appellant. 

The  argument  of  counsel  is  first  addressed  to  the  cause  in 
the  motion  for  a  new  trial,  on  the  ground  of  newly-discov* 
ered  evidence,  which  is  based  upon  the  affidavit  of  appel- 
lant, Thomas  8.  Trittipo,  William  fi.  Price  and  Phebe  I. 
Selby,  which  affidavits  present  substantially  tVie  folio wing^ 
facts:  The  appellant  stated  in  his  affidavit  that  he  was  not 
a  machinist,  and  had  no  knowledge  of  the  mechanism  and 
the  construction  of  such  machines  as  was  claimed  in  the 
complaint  in  this  action  to  have  been  sold  to  him,  and  did 
not  know  until  after  said  trial  that  the  capacity  of  said  ma* 
chine,  or  its  adaptability  to  do  the  work  tor  which  it  was  in« 
tended,  could  be  ascertained  and  determined  by  an  ezamina* 
tion  and  inspection  of  the  machine  itself  without  its  being 
put  in  operation,  and,  on  the  contrary,  was  wholly  ignorant 
of  such  being  the  fact,  but  had  learned  since  the  trial  of 
said  cause,  and  believed  the  same  to  be  true,  that  persons 
skilled  in  the  construction  and  operation  of  such  machinery 
could  by  inspection  determine  with  certainty  whether  such 
machine  was  susceptible  of  being  successfully  operated ; 
that  Thomas  S.  Trittipo  and  William  B.  Price  had  such 
knowledge  and  acquaintance  yrith  such  class  of  machinery 
as  to  enable  them  to  ascertain  and  determine  such  facts ;  that 
they  had,  since  said  trial,  made  such  an  examination  of  said 
machine  as  that  he  could  prove  by  said  Trittipo  and  Price 
that  said  machine  was  so  constructed  that  it  could  not  in  the 
nature  of  things  do  good  work,  for  the  reason  that  its  con- 
struction was  such  that,  when  in  the  act  of  binding,  the 
needle  of  said  machine  would  strike  into  the  tripper-board 
with  such  force  that  it  would  necessarily  check  the  motioa 
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of  the  maobine,  causing  a  jerking  and  partial  stoppage, 
thereby  causing  and  requiring  a  greatly  increased  amount  of 
horse-power  to  keep  the  machine  in  motion,  impeding  the 
operation  of  and  greatly  increasing  the  strain  upon  the  ma- 
chine  itself;  that  by  reason  of  his  being  so  uninformed  as  to 
the  practicability  of  ascertaining  such  facts,  he  did  not  call 
upon  any  person  to  make  an  examination  of  said  machine 
for  said  purpose  before  said  trial;  that  said  witnesses  re- 
sided in  La  Grange  county,  and  in  case  of  a  new  trial  being 
granted  their  testimony  in  proof  of  said  facts  could  be 
readily  obtained;  that  although  before  the  trial  of  said 
cause  he  made  diligent  inquiry  in  and  about  the  neighbor* 
hood  of  La  Grange,  in  said  county,  where  ap})ellant  and  the 
agents  of  the  appellee,  who  claimed  to  have  sold  him  said 
machine,  resided,  of  persons  who  appellant  had  reason  to 
suppose  knew  anything  about  the  transaction  which  was  the 
subject-matter  of  this  suit,  concerning  what  they  knew  of 
the  subject,  or  might  have  heard  the  agents  of  appellee  say 
in  reference  thereto.  The  affidavit  further  shows  that  ap- 
pellant did  not  learn  or  know  until  after  the  trial  of  said  cause 
that  one  Phebe  Selby  had  any  knowledge  or  information 
about  such  subject ;  that  since  said  trial  he  had  learned  that 
said  Phebe  Selby  had  heard  appellant  say  to  Ezra  Huss,  the 
agent  of  the  appellee  who  claimed  to  have  made  the  sale  of 
said  machine  to  the  appellant,  on  the  third  day  succeeding 
that  on  which  said  sale  was  claimed  to  have  been  made,  that 
said  machine  did  not  do  good  work,  and  that  he  would  not 
buy  it,  and  that  he  wanted  said  Huss  to  remove  it  from  his, 
appellant's,  place,  and  that  said  Huss  requested  appellant  to 
permit  him  to  leave  said  machine  on  appellant's  premises 
for  a  short  time,  and  appellant  thereupon  told  said  Huss 
that  he  did  not  want  it  on  his  place,  that  it  did  not  suit  Otis 
Westbrook ;  that  the  opportunity  of  making  said  proof  by 
the  testimony  of  said  witness  was  unknown  to  the  appellant 
before  and  at  the  time  of  said  trial,  notwithstanding  the  use 
by  him  of  the  diligent  inquiry  aforesaid  ;  that  in  case  a  new 
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trial  was  granted  said  testimony  could  be  readily  procured. 
From  the  affidavit  of  Trittipo  and  Price  it  was  shown  that 
they  had  the  knowledge  of  machinery  as  alleged  in  appel- 
lant's affidavit ;  that  they  had  made  an  inspection  and  an  ex- 
amination of  the  machine  sued  for ;  that  the  result  of  said 
examination  was  truly  seated  by  appellant  in  reference  to 
the  defective  construction  of  said  machine  and  they  would 
testify  to  the  same  being  true^  etc. 

The  purport  and  effect  of  the  affidavit  of  Phebe  Selby 
was,  that  she  would  testify  that  she  had  heard  the  conversa- 
tion between  appellant  and  Ezra  Huss,  the  agent  of  the  ap* 
pellee,  as  set  out  in  the  appellant's  affidavit. 

The  appellee  filed  the  counter-affidavit  of  its  agent,  Ezra 
Huss,  denying  the  statements  contained  in  the  affidavit  filed 
by  the  appellant  in  support  of  the  motion  for  a  new  trial  on 
account  of  newly-discovered  evidence,  and  showing,  among 
other  things,  that  Phebe  Selby  was  the  widowed  daughter 
of  the  appellant ;  that  for  years  before  the  sale  of  said  ma- 
chine, at  the  time  the  machine  was  taken  to  appellant's  farm, 
and  ever  since,  she  had  been  a  member  of  appellant's  family, 
and  had  no  other  home ;  that  by  reasonable  diligence  ap- 
pellant could  have  procured  the  evidence  of  said  witness  at 
said  trial  if,  in  fact,  the  statements  in  her  affidavit  were  true ; 
that  William  B.  Price  testified  in  behalf  of  the  appellant 
on  the  trial  of  said  cause,  as  an  expert,  about  the  same  mat- 
ters which  he  would  testify  to  upon  a  new  trial  of  said  cause; 
that  said  Thomas  S.  Trittipo  had  no  knowledge  of  the  con- 
struction or  working  of  machinery,  etc. 

No  doubt  the  practice  in  this  State  is  not  common 
to  hear  counter-affidavits  on  motions  for  new  trials  on 
account  of  newly-discovered  evidence,  but  in  the  case  of 
Zeller  v.  Oriffith,  89  Ind.  80,  it  was  held  that  "The  court 
did  not  err  in  permitting  the  appellee  to  file  an  affidavit 
contradicting  the  statements  of  the  appellant's  affidavit, 
filed  in  support  of  his  motion  for  a  new  trial  upon  the 
ground  of  newly-discovered  evidence.  It  is  certainly  proper 
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to  file  counter-affidavits  upon  the  question  of  diligence, 
and  that  is  all  this  case  requires  us  to  decide.  3  Qraham 
and  Wat.  New  Trials,  1069;  Finch  v.  Green,  16  Mfnn. 
355."  In  determining  the  question  on  the  motion  for  a  new 
trial,  upon  the  ground  of  newly-discovered  evidence,  it  will 
Bot  become  necessary  to  go  beyond  the  rule  as  declared  in 
Zeller  v.  Griffith^  supra.  Upon  the  question  of  dili- 
gence, the  counter-affidavit  shows  facts  in  relation  to  the  ev- 
idence of  Phebe  Selby  which  it  would  seem  almost  impossi- 
ble that  her  father,  the  appellant,  should  not  have  by  reason- 
able diligence  known  before  the  trial,  and  especially  as  the 
newly-discovered  evidence  was  a  purported  conversation  be- 
tween the  appellant  and  Huss,  the  agent  of  the  appellee ; 
but  the  facts  proposed  to  be  proved  by  this  witness  were  cu- 
mulative. The  appellant  and  Otis  Westbrook  both  testified 
on  the  trial  to  their  version  of  the  contract  in  relation  to  the 
machine.  The  evidence  of  Phebe  Selby,  in  relation  to  the 
purported  conversation,  would  have  only  constituted  facts 
in  corroboration  of  the  appellant  and  Otis  Westbrook,  and 
would  have  been  cumulative. 

William  B.  Price,  one  of  the  parties  named  in  appellant's 
affidavit  from  whom  it  was  expected  to  obtain  newly-dis- 
covered evidence,  was  a  witness  on  the  trial  of  the  cause  in 
behalf  of  the  appellant,  and  in  his  evidence  claimed  to  be 
an  expert  machinist ;  that  he  saw  the  workings  of  the  ma- 
chine in  the  harvest  field  of  the  appellant,  and  from  his  ob- 
servation of  its  workings  testified  as  to  the  defects  and 
imperfections  in  the  machine. 

'  There  was  other  evidence  upon  the  trial  of  the  cause,  in 
behalf  of  the  appellant,  in  relation  to  the  imperfection  of 
the  machine. 

The  evidence  expected  to  be  obtained  from  Thomas  S. 
Trittipo  would  only  have  been  in  corroboration  of  the  wit- 
ness Price. 

Without  considering  the  question  of  dili^nce  on  the  part 
of  the  appellant  in  the  procurement  of  this  evidence,  we 
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must  hold,  after  a  careful  examination  of  the  evidence  in 
the  record,  that  the  evidence  claimed  to  be  newly  discovered 
was  merely  cumulative,  and  had  it  been  introduced  on  the 
trial  would  not  have  probably  changed  the  result,  or  in  any 
way  have  influenced  a  drfierent  result.  There  was  no  error 
in  the  ruling  on  this  cause  in  the  motion  for  a  new  trial. 
Simpson  v.  WiUorif  6  Ind.  474;  Branson  v.  Hiekmanj  10 
lud.  3;  Staity  ex  rel.,  v.  Qark,  16  lud.  97  ;  Nines  v.  Driver, 
100  Ind.  315;  Harper  v.  State,  ex  rel.,  101  Ind.  109;  De 
Bart  V.  Aper,  107  Ind.  460 ;  Dodds  v.  Vannoy,  61  Ind.  89. 

Under  the  fourth,  fifth  and  sixth  causes  assigned  for  a  new 
trial,  appellant  claims  that  the  court  erred  in  the  admis- 
sion of  certain  testimony,  over  proper  exceptions  and  ob- 
jections, which  may  be  stated  as  follows : 

The  witness  Huss  was  ask^d  by  counsel  for  appellee^ 
after  he  stated  that  he  went  out  to  the  appellant's  a  second 
time  to  see  the  machine  work,  and  after  he  stated  he  had  not 
gone  for  the  purpose  of  selling  the  machine,  this  question  : 
'^  You  may  state  what  purpose  you  did  have  in  going  there?'' 
Witness  answered  that  he  went  to  see  whether  anything  had 
happened  the  binder,  and  stayed  there  for  the  purpose  of 
showing  him  it  was  all  right,  and  maintain  the  reputation  of 
their  goods.  _ 

Witness  was  also  asked  by  the  appellee  whether  he  had 
heard  that  some  other  agent  had  put  his  machine  in  appel- 
lant's wheat  field  to  work  against  his  machine,  and  answered : 
"  Yes,  sir.'' 

Otis  Westbrook,  a  witness  on  behalf  of  the  appellant,  was 
required  to  answer  a  question  of  counsel  for  the  appellee  as 
to  the  contents  of  a  written  notice  claimed  to  have  been 
served  by  the  agent  of  the  appellee  on  the  appellant. 

It  may  be  said,  in  relation  to  this  evidence,  that,  in 
support  of  appellee's  claim,  the  witness  Huss,  on  his  ex- 
amination in  chief,  stated  the  sale  of  the  machine  to  ap- 
pellant was  an  absolute  sale,  with  warranty  that  the  ma- 
chine would  do  good  work,  with  fair  trial;  that  the  ma- 
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ohine  was  delivered  to  the  appellant  upon  an  agreed  price, 
and  put  upon  trial,  with  satisfitctory  results.  On  cross-ex- 
amination this  witness  was  asked,  by  counsel  for  the  appellant, 
in  reference  to  his  conduct  in  going  to  the  field  of  the  ap- 
pellant where  the  machine  was  at  work,  as  to  what  interest 
he  had  in  the  machine  after  absolute  sale,  and  why  he  went 
to  the  field  if  the  machine  was  sold  absolutely  as  contended. 
The  object  of  the  que8tit>n  of  the  appellant  is  apparent.  It 
was  to  afiect  the  statement  made  by  the  witness,  in  his  ex- 
amination in  chief.  On  re-examination  of  the  witness  he  was 
permitted  to  explain  the  object  and  purpose  he  had  in  going 
to  appellant's  field  after  the  machine  was  sold.  The  object 
and  purpose  of  the  witness  was  called  in  question  by  the  ap- 
pellant. It  was  certainly  competent  for  the  witness  to  ex- 
plain. 

It  is  unnecessary  to  notice  further  objection  to  the  testi- 
mony of  this  witness,  for  the  reason  that  counsel  for  appel- 
lant concede  that  the  remaining  part  of  the  evidence  of  this 
witness  did  not  constitute  reversible  error. 

But  complaint  is  made  by  xsounsel  for  appellant  that  the 
court  erred  in  permitting  inquiry  to  be  made  in  relation  to 
the  written  notice  delivered  by  the  witness  Huss  to  the  ap- 
pellant's son,  Otis  Westbrook,  for  the  removal  of  the  ma- 
chine in  question  from  his  premises.  The  position  of  counsel 
is  not  sustained  by  the  record  as  regards  this  evidence. 
There  was  no  attempt  to  prove  the  contents  of  a  written  in- 
strument, but  simply  to  explain*  an  answer  the  witness  had 
made  to  a  question  on  his  examination  in  chief,  wherein  the 
witness  had  made  a  statement  of  a  written  notice  given  him 
for  the  appellant  by  Huss,  the  agent  of  the  appellee.  The 
inquiry  was  proper  ,  and  was  no  abuse  of  the  rule  govern- 
ing cross-examination.  There  was  no  error  committed  by 
the  court  in  its  rulings  as  relating  to  the  evidence. 

The  last  alleged  error  complained  of  by  counsel  for  the 
appellant  is,  that  the  court  refused  to  give  the  jury  the  fol- 
lowing instruction  asked  by  the  appellant,  to  wit : 
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"  If  the  jury  believe  from  the  evidence  either  that  the 
machine  in  question  was  taken  upon  trial  and  witiiin  a  rea- 
sonable time  returned  to  the  premises  of  the  agent  of  the 
plaintiff  as  not  being  acceptable,  or  that  it  was  taken  by  the 
defendant  to  be  kept  and  paid  for  if  it  worked  well,  and  it 
did  not  work  well,  or  if  its  suitableness  and  acceptability 
was  to  be  determined,  according  to  the  agreement  of  the  par- 
ties, by  Otis  Westbrook,  and  he  had  not  decided  or  deter- 
mined it  to  be  suitable  and  acceptable,  you  should,  in  either 
of  these  events,  find  for  the  defendant/' 

In  lieu  of  which  instruction  the  court,  of  its  own  motion^ 
gave  the  jury  the  following: 

3.  One  of  the  defendant's  claims  is,  that  the  understand- 
ing of  the  parties  was  that  the  son  of  defendant  might  try 
the  plaintiff's  machine  and  the  Excelsior  machine,  and  take 
the  one  that  suited  him  best.  If  this  claim  be  true,  you 
must  find  for  the  defendant. 

4.  Another  claim  made  by  the  defendant  is,  that  it  was 
the  understanding  of  the  parties  that  the  son  of  the  defend* 
ant  should  have  the  absolute  right  to  reject  the  plaintiff's 
machine  if  it  did  not  suit  him,  without  any  regard  to  its 
character  or  qualities.  If  you  find  this  claim  to  be  true, 
you  must  find  for  the  defendant. 

6.  The  defendant  also  claims  that  it  was  the  understand* 
ing  of  the  parties  that  the  defendant  might  reject  said  ma- 
chine if,  on  a  fair  trial,  it  failed  to  do  good  work.  If  you 
find  this  claim  to  be  true,  and  you  also  find  that  said  ma* 
chine  was  given  a  fiiir  trial  and  would  not  do  good  work, 
you  must  find  for  the  defendant,  but  if  you  find  that  it  did 
do  good  work,  or  that  the  defendant  did  not  give  it  a  fiiir 
trial,  you  must  find  for  the  plaintiff. 

The  instructions  given  by  the  court,  of  its  own  motion,  as 
herein  set  out,  embraced  fully  each  claim  of  defence  made 
by  the  appellant,  as  appears  from  the  evidence,  and  con- 
tained a  fair  and  correct  statement  of  appellant's  defence, 
and  covered  the  ground  of  the  instruction  asked  for  by  the 
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appellant  and  refused.  In  looking  to  the  record  it  seems 
evident  that  the  instructions  given  upon  the  questions  of  the 
defence  were  as  &vorable  to  the  appellant  as  the  facts  in  the 
case  warranted.  There  was  no  error  in  refusing  the  instruc- 
tion asked  for  by  the  appellant. 

We  have  now  passed  upon  all  questions  under  the  causes 
assigned  in  the  motion  for  a  new  trial  that  have  not  been 
waived  in  argument. 

The  judgment  is  affirmed,  with  costs. 

FUed  Oct  28, 1891. 
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Paomibbort  Note. —  Vojuniary  ConiraeL — Qift. — A  promissory  note  for  a 
certain  sum,  expressing  a  desire  "  to  advance  the  caase  of  missions,  and 
to  induce  others  to  contribute  to  that  purpose,"  is  a  valid  obligation, 
and  maj  be  enforced  by  suit. 

BAME^^Bxjfabl&Out  of  Esiaie  After  Death  of  JtfaJber.— Such  an  instrument 
is  not  a  testamentary  disposition  of  property  from  the  fact  that  it  is 
not  to  be  paid  until  one  month  after  the  death  of  the  maker. 

Same. — Payable  at  Death  of  Maker, — A  promissory  note  payable  after  the 
death  of  the  maker  is  valid. 

8amk. — Presumption  of  Delivery, — The  possession  of  a  note  by  the  payee 
raises  a  presumption  of  delivery. 

Decedents'  Estates.— Headtap  in  FtHng  a  Note  Agaiiui  an  Estate, — A  note 
executed  by  the  decedent  may  be  filed  against  an  estate  without  ac- 
company ing  it  by  a  formal  complaint. 

From  the  Howard  Circait  Court. 

If.  OarriguSf  if.  Bell  and  W.  C.  Purdum,  for  appellant. 
/.  G  Blaeldidge,  W.  E.  Blacklidge,  C.  C.  Shirley  and  B.  C. 
MooUy  for  appellee. 

New^  C.  J. — ^The  appellee,  as  plaintiff,  filed  a  claim  against 
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the  estate  of  Elizabeth  Stover,  the  appellant's  decedent| 
founded  upon  the  following  written  instrument : 

"  November  10th,  1884. 
^^  Desiring  to  advance  the  cause  of  missions,  and  to  induce 
others  to  contribute  to  that  purpose,  I  promise  to  pay  to  the 
order  of  the  ^  Home  Frontier  and  Foreign  Missionary  So- 
ciety of  the  Church  of  the  United  Brethren  in  Christ,'  the 

sum  of  six  hundred  ($600)  dollars,  with  interest  from ,  at 

the  rate  of   ■       per  cent,  per  annum.     Said  sum  and  intei'est 
to  be  paid  out  of  my  estate  one  month  after  my  death. 

ber 

'^  Mbs.  Elizabeth  X  Stoveb. 

**  Executed  in  our  presence :  W.  S.  Fields. 

"  Amelia  Jolon." 

A  demurrer  to  the  claim  for  want  of  facts  was  overruled, 
and  exception  taken. 

There  was  a  trial  by  the  court,  with  finding  and  judg* 
ment  for  the  appellee  in  the  sum  of  $804. 

The  errors  assigned  by  the  appellant  are,  that  the  com- 
plaint does  not  state  facts  sufficient  to  constitute  a  cause  of 
action,  and  that  the  court  erred  in  overruling  the  appellant's 
motion  for  a  new  trial. 

The  first  objection  urged  to  the  complaint  is,  that  the  in- 
strument sued  on  is  without  sufficient  consideration  to  sup- 
port it,  and  that,  therefore,  the  action  can  not  be  maintained. 

The  promissory  note  sued  on,  for  such  W£  think  it  must 
be  regarded,  was  executed  *^  to  advance  the  cause  of  mis- 
sions and  to  induce  others  to  contribute  to  that  purpose." 

We  are  referred  by  counsel  for  the  appellant  to  cases 
which  would  seem  to  hold  that  a  promise,  such  as  that  ma^e 
by  the  decedent  in  the  case  at  bar,  however  worthy  the  ob- 
ject intended  to  be  promoted,  is  gratuitous,  and  can  not  be 
enforced;  that  the  appellant,  as  the  personal  representa- 
tive of  the  promisor,  may  refuse  to  perform  the  promise, 
although  his  refusal  may  disappoint  reasonable  expectations, 
and  may  not  be  justified  in  the  forum  of  conscience. 
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The  promise  of  the  deoedent,  under  the  decisions  of  this 
State,  can  not  be  held  to  be  void  for  want  of  consideration. 

The  oase  of  Johnston  v.  Wahash  College,  2  Ind.  556,  was 
an  action  for  debt  upon  the  following  promissory  note : 

"  $50.  Wabben  County,  March  5th,  1842. 

^*  For  value  received,  I  promise  to  pay  Wabash  Manual 
Labor  College  and  Teachers'  Seminary  fifty  dollars,  five 
years  from  date,  with  interest  payable  annually  on  the  first 
day  of  February.  (Signed)  James  Johnson.'^ 

The  only  objection  made  to  the  recovery  on  the  note  was, 
that  it  was  given  without  consideration.  The  court  held 
that  the  accomplishment  of  the  object  in  aid  of  which  the 
money  was  promised,  formed  a  good  and  valid  consideration 
for  the  promise  to  pay  it. 

The  case  of  Roche  v.  Boanoke  QaariccU  Seminary ,  56  Ind. 
198,  was  a  claim  filed  against  the  appellant's  decedent, 
founded  upon  a  written  obligation  in  these  words: 

''  March  1st,  1873. 
•  *'  For  value  received,  I  promise  to  pay  to  the  order  of 
the  trustees  of  Boanoke  Classical  Seminary,  of  the  United 
Brethren  in  Christ,  at  Boanoke,  Indiana,  as  endowment 
fund,  the  interest  annually,  at  six  per  cent.,  on  the  sum  of 
one  hundred  dollars,  for  such  a  term  of  years  as  will  be  re- 
quired for  said  interest  to  equal  the  principal.  And  should 
such  interest  not  be  paid,  as  aforestated,  then  the  principal 
itself  shall  be  at  once  collectible,  otherwise  never.  With- 
•  out  any  relief  from  valuation  or  appraisement  laws. 

"  (Signed)  Elam  A.  Mahon.'' 

The  second  paragraph  of  the  answer  was  a  plea  of  failure 
of  consideration,  to  wit :  That  said  note  was  signed  as  a  sub- 
scription to  an  endowment  fund  of  the  appellee,  then  and 
there  being  subscribed  to  ;  that  said  endowment  fund  was  to 
be  the  sum  of  thirty  thousand  dollars,  and  no  other  sum,  and 
that  said  sum  had  not  yet  been  raised  or  subscribed,  etc. 

The  court  in  ruling  upon  the  sufficiency  of  this  paragraph 
of  the  answer,  say,  among  other  things :    ^^  The  truth  is, 
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that  the  note  sued  on  required  no  consideration  to  support 
it  other  than  *  the  accomplishment  of  the  object  in  aid  of 
which  the  money  was  promised.^  The  appellee  was  author- 
ized by  law  to  accept  donations,  and  appellant's  decedent, 
in  his  lifetime,  had  the  right  to  make  such  a  donation.  And 
having  made  the  contract  in  suit,  neither  be  nor  his  admin- 
istrator can  escape  or  avoid  the  obligation,  upon  the  plea 
that  it  was  without  consideration,  or  that  its  consideration 
had  wholly  failed.  The  contract  of  the  decedent  was  in 
writing,  and  must  speak  for  itself,  without  regard  to  matters 
not  mentioned  therein.  It  was  not  a  promise  to  pay  a  sum 
certain  as  a  part  of  any  other  sum,  or  upon  condition  that  a 
certain  sum  should  be  donated  or  subscribed  by  others  to 
the  fund  mentioned  in  the  note.  It  was  the  absolute  and 
unconditional  promise  of  the  maker  of  the  note,  not  dependent 
by  its  terms  upon  the  acts  of  any  other  man  or  body  of 
men,  to  pay  as  therein  stipulated,  for  the  purpose  therein 
expressed.  And,  in  our  opinion,  the  only  matters  which 
could  have  been  answered  in  this  action,  to  constitute  a  fail- 
ure of  consideration  of  the  note  in  suit,  would  have  been 
an  alleged  abandonment  by  the  appellee  of  the  enterprise 
for  which  it  was  incorporated,  and  in  aid  of  which  the  note 
was  executed.'* 

The  cases,  in  some  of  the  other  States,  holding  to  a  differ- 
ent doctrine  will,  as  a  rule,  be  found  to  have  adopted  the 
reasoning  of  the  court  in  the  case  of  Trustees,  etc.,  v.  Stewarly 
1  Comst.  581,  a  case  which  the  Supreme  Court  of  this  State 
has  refused  to  follow,  and  has  held  to  be  at  variance  with 
the  weight  of  authority.  See  Higert  v.  Trustees,  etc.,  53  Ind. 
326 ;  Northwestern  Conference^  etc.,  v.  Myers,  36  Ind.  375 ; 
Peirce  v.  Ruley,  5  Ind.  69 ;  Jewett  v.  Salisbury,  16  Ind.  370 ; 
Lemston  v.  Junction  JR.  U.  Co.,  7  Ind.  597  ;  3Iansur  v.  i»- 
dianapolis,  etc.,  P.  R.  Co.,  8  Ind.  487 ;  Mussdman  v.  Cravens^ 
47  Ind.  1 ;  Peiiy  v.  Trustees,  etc.,  95  Ind.  278 ;  Bryan  v. 
Watson,  127  Ind.  42. 

It  is  further  urged  against  the  sufficiency  of  the  complaint 
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that  the  written  instrmnent  which  is  therein  declared  upon, 
was  simply  an  attempt  by  the  decedent  to  dispose  of  that 
amount  of  his  estate  after  his  deaths  was  therefore  testamen* 
tary  in  its  character,  and  without  legal  efficacy  as  executed. 

We  can  not  adopt  that  view.  The  instrument,  in  no  re- 
spect, resembles  a  will.  It  does  not  attempt  a  testamentary 
disposal  of  property,  but  promises  expressly  to  pay  a  sum  of 
money  to  a  party  named,  and,  being  in  the  form  of  a  contract 
to  pay  money,  may  be  said  to  import  a  consideration. 

It  is  none  the  less  a  promissory  note  because  made  paya- 
able  after  the  death  of  the  maker.  Story  Promissory  Notes, 
section  27  ;•  1  Daniel  Negotiable  Instruments,  section  46 ; 
Hathatvay  v.  Roll,  81  Ind.  567 ;  Price  v.  Jones,  106  Ind. 
643 ;   Wolfe  v.  Wilaey,  2  Ind.  App.*  649. 

In  the  case  of  Moore  v.  Stephens,  97  Ind.  271,  relied  on  by 
the  appellant's  counsel,  there  was  no  promise  to  pay.  There 
the  decedent,  in  the  instrument  sued  on,  sincply  directed  that 
at  his  death  his  estate  should  pay  a  certain  sum  of  inoney  to 
the  beneficiary  therein  named. 

It  is  further  objected  to  the  complaint  that  it  is  not  shown 
that  the  note  went  into  the  possession  of  the  appellee  before 
the  decedent's  death. 

It  is  sufficient  to  file  a  note  executed  by  one  deceased, 
against  his  estate,  without  accompanying  the  same  with  a 
formal  complaint.  PuUey  v.  Perfect,  30  Ind.  379 ;  Smith  v. 
Denman,  48  Ind.  66;  Noble  v.  McGinnis,  56  Ind.  528: 
Hathaway  v.  Roll,  supra ;  Price  v.  Jones,  supra ;  Wolfe  v. 
WUsey^  supra.  ' 

The  possession  of  a  note  will  raise  a  presumption  of  de- 
livery. Bush  V.  Beaton,  4  Ind.  522 ;  Kimball  v.  Whitney, 
15  Ind.  280;  Stewart  v.  Davis,  18  Ind.  74;  Paubnan  v. 
Qaycomb,  75  Ind.  64. 

The  demurrer  to  the  complaint  was  properly  overruled. 

We  have  carefully  examined  the  evidence,  and  do  not 
think  the  trial  court  erred  in  overruling  the  motion  of  the 
appellant  for  a  new  trial.    The  signature  of  the  decedent  to 
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the  note  sued  on  was  proven,  and  the  finding  of  the  court 
was  in  all  respects  sustained  by  the  evidence. 

The  judgment  is  affirmedi  with  costs* 

FUed  Oct.  28, 1891. 


No.  349. 

The  E^VAMsyILLB  and  Indianapolis  Railroad  C!oh- 

PANY  V.  Frank. 

BaHiBOAD. — SaU.^-0(mdUion  Contained  in  Sherds  Deed  in  Aecordanee  wUh- 
Decree  cf  Fmredoewre, — Debenture, — Purehaaer  Liable  to  Jhy. — Where  a  de- 
cree of  foreclosare  for  the  sale  of  property  contains  a  clause  that  the 
purchaser  thereunder  shall  he  liable  for  certain  outstanding  indebted- 
■nesB,  or  debentures,  secured  hj  the  mortgage  foreclosed,  and  such  con- 
dition is  inserted  in  the  sheriff's  deed  issued  in  pursuance  of  the  sale 
created  in  said  decree,  the  purchaser  is  liable  in  penonam  for  the  amount 
of  indebtedness  thus  secured,  and  the  action  is  not  based  on  the  decree. 

Samjb. — Debenture  Payable  in  IVeight  or  Work. — Repudiation, — If  a  railroad 
company  issue  debentures  receivable  in  payment  of  freight  named,  and 
it  repudiate  them,  it  is  liable  for  their  face  value  in  money,  and  judg- 
ment may  be  render^  thereon  for  that  amount. 

Samb. — Ckmpany  Declining  to  Pay  Aecording  to  Tenor  of  OontraeL'^I^eeL — 
Idablefor  Amount  in  Money, — So,  if  such  company  notify  the  holder  of 
such  debentures  that  it  construes  the  contract  so  as  to  make  them  re- 
ceiyable  only  in  a  way  contrary  to  their  tenor  and  effect,  this  is  a  noti* 
fication  that  it  does  not  regard  itself  as  bound  by  the  contract,  and 
amounts  to  a  renunciation  thereof;  and  such  holder  is  not  bound  there- 
after  to  tender  the  debentures  for  acceptance  according  to  their  tenor 
and  effect,  but  may  bring  his  action  at  once  for  the  recovery  of  the 
amount  in  money  for  which  the  debentures  were  by  their  terms  receiv- 
able in  part  payment  of  freight. 

Saicb. — Tender. — Number  of  Ddtenturee, — A  refusal  to  honor  one  debenture 
amounts  to  a  refusal  to  honor  all  held  by  the  person  tendering  it ;  and 
such  holder  is  not  bound  to  first  tender  all  he  has  before  bringing  an 
action  thereon. 

Same.— De&enfttfc  BeeeipaJbU  to  the  Extent  of  One-HaJlf  Due  from  Holder  for 
Fk'eighte, — A  debenture  conditioned  that  it  shall  not  be  receivable  in 
payment  of  freight  '*  to  a  greater  amount  than  one-half  of  the  amount 
ihfiVk  to  be  paid  by  the  holder  to  the  company  for  freights/'  requires  the 
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company  to  accept  it,  when  tendered,  although  the  freight  due  la  more 
than  double  the  amount  of  the  debenture  tendered ;  and  such  company 
can  not  insist  that  one  debenture  shall  be  tendered  for  each  shipment. 
Upon  such  a  contract  the  freight  of  seyeral  shipments  may  be  added 
together,  and  a  demand  made  that  one-half,  or  any  less  amount^  of  it 
be  paid  by  acceptance  of  debentures. 

Judgment. — Motion  to  Modify, — Bill  of  ExetpfwM. — A  motion  to  modify  a 
judgment  can  only  be  presented  on  appeal  by  a  bill  of  exceptions. 

Pleading. — EzMbiL^^Judgment, — Where  a  judgment  or  decree  is  the  foun- 
dation of  the  action,  it  is  not  necessary  to  file  a  copy  of  it  with  the 
complaint. 

From  the  Pike  Circuit  Court. 

J.  E.  Iglehartj  E.  Taylor  and  E.  A.  Ely,  for  appellant. 
E  P.  Richardson  and  A.  H,  Taylor^  for  appellee. 

Black,  J. — ^The  court  rendered  a  special  finding,  and 
counael  in*  argument  have  presented^  first,  the  question 
whether  the  court  erred  in  its  conclusions  of  law.  The  &ct6 
were  found,  in  substance,  as  follows : 

The  Indianapolis  and  Evansville  Railway  Company  was 
organized  to  construct  a  railroad  from  Evansville,  Indiana, 
to  a  junction  with  the  Ohio  and  Mississippi  Railroad  in 
Daviess  county,  in  this  State,  and  on  the  18th  of  March, 
1884,  it  had  constructed  and  operated  said  road  in  part,  and 
assumed  to  own  and  control  a  railroad  between  said  points 
through  the  town  of  Petersburgh,  Indiana.  Said  company 
had  executed  its  mortgage  to  Roache  and  Henning,  trustees, 
for  one  million  dollars,  and  on  the  day  above  mentioned,  in 
a  suit  in  the  Superior  Court  of  Vanderburgh  county,  wherein 
said  trustees  were  plaintiffs,  and  said  company  and  others 
were  defendants,  a  decree  was  rendered  foreclosing  said  mort- 
gage, and  ordering  the  sale  of  the  property  therein  described, 
being  that  portion  of  the  railway  of  said  company  '^  as  the 
same  is  or  may  hereafter  be  constructed,  extending  from  the 
city  of  Evansville  through  the  counties  of  Vanderburgh, 
Warrick,  Gibson,  Pike,  and  Daviess,  in  said  State  of  Indi- 
ana, to  a  junction  with  the  Ohio  and  Mississippi  Railway,  in 
Vol.  3.-7 
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said  State  of  Indiana,  togetber  with/'  etc.,  including  all 
property,  rights,  powers,  privileges,  and  franchises  then 
owned,  or  thereafter  to  be  acquired  for  the  construction, 
maintenance  and  operation  of  said  railway. 

In  said  foreclosure  proceeding  one  C.  J.  Hepburn  had 
been  appointed  receiver  of  said  company  and  its  property, 
and  was  acting  as  such  at  the  date  of  said  decree,  by  the 
terms  of  which  he  was  directed,  in  the  name  of  said  com- 
pany, to  execute  debentures  of  the  tenor  and  effect  as  fol- 
lows : 

'*  No. 1100.00. 

"  Indianapolis  and  Evansville  Railway  CoiiPANY. 
^*8tate  of  Indiana.  Traffic  Debenture. 

^'The  Indianapolis  and  Evansville  Railway  Company 
and  the  undersigned  receiver  and  his  successors  will  receive 
from  the  holder  thereof  the  warrants  hereto  attached,  at  the 
full  face  value  thereof,  on  account  of  any  sum  due  to  said 
company,  or  said  receiver,  for  tickets  or  freight  over  its 
line,  from  and  after  this  date  and  for  and  during  the  period 
of  twenty  years  from  and  after  the  date  of  the  confirmation 
of  the  sale  of  said  railway  company,  its  property  and  fran- 
chises, to  be  made  under  the  decree  of  foreclosure  of  the 
superior  court  of  Vanderburgh  county,  decreeing  the  fore- 
closure of  the  mortgage  set  out  in  the  complaint,  in  the 
suit  of  Addison  L.  Roache  and  Matthew  Henning,  trustees, 
against  said  company  and  divers  other  parties,  which  decree 
is  entered  in  order-book  number  6,  at  page  292,  and  fol- 
lowing : 

*^  Provided,  always,  that  said  company  and  said  receiver 
shall  not  be  required  to  receive  warrants  to  a  greater  amount 
than  one-half  of  the  amount  then  to  be  paid  by  the  holder 
hereof  to  said  company  or  receiver,  for  tickets  or  freights, 
and  provided,  further,  that  the  last  warrant  shall  never  be 
detached  herefrom,  but  this  contract  shall  be  surrendered 
with  said  last  warrant  to  the  agent  or  officer  of  the  com- 
pany receiving  the  same  on  account  of  such  payment. 
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'^  This  debenture  and  the  warrants  thereto  attached  shall 
be  receivable  as  aforesaid^  during  said  period  of  time,  by  the 
purchaser  or  purchasers  of  said  railway  company^  its  prop- 
erty and  franchises,  at  the  sale  thereof  to  be  had  under  said 
decree,  and  by  his  or  their  assignees,  vendees  or  grantees, 
and  by  the  said  company,  and  by  the  receiver  thereof,  and 
by  any  other  company  which  may  succeed  to  the  rights  and 
franchises  of  said  company,  and  by  any  other  person  or  cor- 
poration who  or  which  shall  at  any  time  become  the  owner 
or  lessee  of  the  said  company,  or  hold  title  thereto  in  any 
form  whatsoever. 

**  This  debenture  shall  be  registered  in  the  name  of  the 
•owner,before  it  is  issued  by  said  receiver,  on  demand  of  any 
person  to  whom  it  is  issued,so  as  to  be  payable  only  to  or- 
•der,  and  whenever  desired  may  be  transferred  so  as  again  to 
be  payable  to  bearer. 

''  The  warrants  attached  to  this  debenture  shall  be  receiv- 
able without  endorsement,  and  shall  be  honored  in  the  hands 
of  every  lawful  holder. 

^'  This  debenture  is  issued  in  pursuance  of  the  judgment 
and  decree  of  the  superior  court  of  Vanderburgh  county 
above  stated,  and  all  the  terms  of  said  decree  are  taken  and 
held  to  be  parts  of  this  debenture. 

'^  In  witness  whereof,  C.  J.  Hepburn,  receiver  of  the  In- 
dianapolis and  Evansville  Railway  Company  (but  not  indi- 
vidually), has  executed  this  contract,  and  affixed  the  seal  of 
said  railway  company  hereto,  this  first  day  of  May,  1884,  at 
Evansville,  Indiana. 

'*  [seal.]  C.  J.  Hepburn, 

**  Receiver  of  the  Indianapolis  and  Evansville 
Railway  Company.'^ 

As  a  part  of  said  debentures  and  attached  thereto  said 
receiver  was  directed  to  execute  coupons  of  the  tenor  and 
effect  as  follows : 

*' IlTDlANAPOLIS  AND   EVANSVILLB   RAILWAY  COMPANY. 

"^  92.00.     (Two   dollars.)     ^2.00.     Receivable  as  a  por- 
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tion  of  and  iu  conformity  with  the  provisions  of  debenture 

No. .  C.  J.  Hepburn,  Receiver/^ 

"Indianapolis  and  Evansville  Railway  Company. 

"  $5.00.  (Five  dollars.)  $5.00.  Receivable  as  a  por- 
tion of  and  in  conformity  with  the  provisions  of  debenture 
No. .  C.  J.  Hepburn,  Receiver.'^ 

Each  of  said  debentures  of  one  hundred  dollars  was  to 
have  sixteen  warrants  or  coupons  of  five  dollars  each,  and 
ten  warrants  or  coupons  of  two  dollars  each. 

It  was  provided  in  said  decree  that  debentures  of  such 
form  ^should  be  delivered  to  certaih  of  the  creditora, men- 
tioned, of  said  company,  and  that  said  warrants  should  be  re- 
ceivable for  one-half  of  the  amount  that  at  any  time  might 
be  due  from  the  holder  of  said  warrant  for  tickets  or  freight 
payable  to  said  company,  or  the  purchaser  or  purchasers  of 
the  property,  rights  and  franchises  of  said  company,  at  the 
sale  thereof  under  said  foreclosure,  or  assignee,  or  assignees, 
vendee,  or  grantee  of  said  purchaser,  or  purchasers,  or  any 
company  that  might  be  organized  to  succeed  said  Indianapo- 
lis and  Evansville  Railway  Company,  or  to  the  receiver  or  to 
any  other  person  or  corporation  that  should  at  any  time  be- 
come the  owner,  or  lessee,  of  said  company,  or  hold  title  to 
any  property  thereof,  in  any  form  whatever;  that  said  war- 
rants should  be  so  receivable  for  twenty  yeai*s  from  and  afler 
said  sale ;  and  that  the  property  of  said  company  should  be 
sold  subject  to  said  debentures. 

On  the  16th  of  June,  1884,  a  railroad  corporation  was  or- 
ganised under  the  general  laws  of  this  State  by  David  J. 
Mackey  and  others,  in  the  corporate  name  and  style  of  the 
Evansville  and  Indianapolis  Railroad  Company,  which  was 
formed  in  contemplation  of  the  sale  of  said  property  of  the 
Indianapolis  and  Evansville  Railway  Company.  On  the 
26th  of  June,  1884,  the  sheriff  of  Vanderburgh  county  ex- 
ecuted to  said  new  company  a  deed  for  said  propei*ty,  de- 
scribed therein  as  in  said  decree,  which  deed  was  immedi- 
ately recorded  in  the  office  of  the  recorder  of  Pike  county. 
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It  contained  the  following:  '^This  conveyance  is  made 
flubject  to  the  following  conditions  set  out  in  the  decree  of 
said  sale  aforesaid,  and  which  considerations  are  by  said 
grantee  by  the  acceptance  of  this  deed  acknowledged,  to 
wit^  that  said  grantee,  its  successors  and  assigns,  have  pur- 
chased said  property  and  accepted  this  deed  with  the  express 
agreement  that  it  takes  said  property  chargeable  with  cer- 
tain traffic  debentures  by  the  court  in  said  decree  ordered  to 
be  issued  to  the  parties  therein  named,  and  thatjt  will  give 
affect  to  said  debentures  according  to  their  strict  tenor  and 
effect/' 

The  appellee  was  the  owner  and  holder  of  some  of  the 
debentures  when  originally  issued.  At  the  commencement 
of  this  action,  and  for  five  years  prior  thereto,  he  was  the 
owner  and  holder  of  certain  debentures  described  in  his 
complaint  herein,  amounting  to  (842.  The  finding  sets 
forth  the  numbers  of  the  debentures  so  held  by  appellee, 
and  the  numbers  and  amounts  of  the  coupons  belonging  to 
debentures,  with  the  total  amount  of  the  warrants  belonging 
to  each  debenture  so  held  by  appellee. 

Said  new  company  took  possession  of  s^id  railroad  of  said 
old  company  and  operated  it  in  the  name  of  the  former, 
from  the  southern  terminus  on  the  Evansville  and  Terre 
Haute  Railroad,  at  a  point  three  and  one-half  miles  north 
of  Evansville,  Indiana,  to  the  Ohio  and  Mississippi  Railroad^ 
at  a  point  about  one  mile  west  of  the  city  of  Washington, 
Indiana,  running  through  the  town  of  Petersburgh,  in  Pike 
oounty,  as  well  as  through  Maysville,  in  Daviess  county ,v 
aaid  Maysville  being  about  three  and  one-half  miles  south- 
west from  said  city  of  Washington,  and  so  continued  to  op- 
orate  said  road  until  the  29th  of  October,  1885.  Before 
that  date  there  was  a  corporation  known  as  the  Evansville, 
Washington  and  Brazil  Bailroad  Company,  organized  to 
construct  a  line  from  Maysville  northward  through  said  city 
of  Washington  to  Worthington,  in  Oreene  county,  Indiana, 
and  having  a  line  of  railroad  about  completed  between  said 
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points;  also,  there  was  a  corporation  known  as  the  Terre 
Haute  and  Soutlieasteru  Railroad  Company,  which  owned 
and  operated  a  railroad  from  Wortfaington  to  Terre  Haute* 
At  the  date  last  mentioned,  said  Evansville  and  Indianapolis 
Railroad  Company,  said  Evansville,  Washington  and  Brazil 
Railroad  Company,  and  said  Terre  Haute  and  Southeastern 
Railroad  Company  were  consolidated  and  became  a  corpo- 
ration known  as  the  Evansville  and  Indianapolis  Railroad 
Company,  which  has  owned,  operated  and  controlled  the 
line  of  railroad  from  its  southern  terminus  aforesaid,  three 
and  one-half  miles  north  of  Evansville,  northwardly  through 
Petersburg  and  to  Maysville  upon  the  line  of  railroad 
formerly  owned  by  said  first  named  Evansville  and  Indi- 
anapolis Railroad  Company,  and  continuously  northward 
from  Maysville  over  the  line  of  railroad  formerly  owned 
by  said  Evansville,  Washington  and  Brazil  Railroad  Com- 
ptoy,  through  Washington  to  Worthington,  and  thence 
continuously  northward  over  the  railroad  formerly  owned 
by  the  Terre  Haute  and  Southeastern  Railroad  Company 
to  its  northern  terminus  at  Terre  Haute,  said  consolidated 
company  owning  and  operating  said  railroad  as  one  contin- 
uous line  between  said  terminal  points. 

Previous  to  the  consolidation,  said  Evansville  and  Indi- 
anapolis Railroad  Company,  first  named,  ran  its  trains  into 
the  city  of  Washington  over  a  track  connecting  with  the 
Ohio  and  Mississippi  Railroad,  about  one  mile  west  of  said 
city,  and  thence  over  the  Ohio  and  Mississippi  Railroad 
into  said  city,  under  a  contract  with  the  Ohio  and  Missis- 
sippi Railway  Company,  and  ran  its  trains  from  its  southern 
terminus  upon  the  track  of  the  Evansville  and  Terre  Haute 
Railroad  into  Evansville,  and  used  the  depot,  offices  and 
terminal  facilities  of  the  Evansville  and  Terre  Haute  Rail- 
road Company,  under  contract  with  it.  The  consolidated 
company  took  up  the  connecting  track  between  Maysville 
and  the  junction,  one  mile  west  of  Washington,  and  ceased 
to  use  it.     Since  the  consolidation  the  consolidated  company 
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has  operated  its  freight  and  passenger  trains  from  its  said 
sonthern  terminus  over  the  Evansville  and  Terre  Haute 
Bailroad  into  Evansville,  using  substantially  the  same  ter- 
minal facilities  as  above  described, under  an  arrangement  with 
said  Evansville  and  Terre  Haute  Railroad  Company,  The 
distance  over  said  continuous  line  from  Petersburg  through 
Maysville  to  Washington  is  eighteen  miles,  from  Maysville 
to  Washington  three  and  one-half  miles,  from  Washington 
to  Worthington  forty  miles,  from  Worthington  to  Terre 
Haute  forty  miles. 

The  reasonable  value  of  freight  from  Washington  to 
Maysville  was  one-fourth  of  that  from  Washington  to  Pe- 
tersburg; that  from  Worthington  to  Washington  and  from 
Washington  to  Maysville,  and  also  that  from  Terre  Haute 
to  Washington  and  Maysville,  were  each  equal,  mile  for 
mile,  with  that  between  Maysville  and  Petersburg, 

Said  Evansville  and  Indianapolis  Railroad  Company,  pre- 
vious to  the  consolidation,  and  the  consolidated  company 
made  an  arrangement  with  said  Evansville  and  Terre  Haute 
Bailroad  Company,  which  had  continued  till  the  trial  herein, 
whereby,  for  the  use  of  the  track  of  said  Evansville  and 
Terre  Haute  Company,  for  said  three  and  one-half  miles 
north  of  Evansville,  and  for  the  use  of  said  terminal  facili- 
ties in  Evansville,  said  Evansville  and  Terre  Haute  Rail- 
road Company  should  be  paid  by  the  other  party  to  the  ar- 
rangement, for  passengers  and  freight,  certain  rates  set  out 
in  the  finding. 

The  plaintiff,  the  appellee,  was  a  merchant  in  Petersburg, 
and  in  the  usual  course  of  business  purchased  goods  to  be 
shipped  from  Evansville  and  from  points  east  of  Washing- 
ton and  north  of  Worthington  and  Terre  Haute,  and  east 
of  Evansville,  over  the  lines  of  other  railroads,  to  and  with 
the  railroad  formerly  owned  by  said  Evansville  and  Indi- 
anapolis Railroad  Company  before  consolidation,  and,  after 
the  consolidation,  over  the  road  of  the  consolidated  com- 
pany, said  goods  being  carried,  when  they  came  to  Peters- 
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burg  from  the  north,  under  the  contract  for  terminal  facili- 
ties, while  it  existed,  with  said  Ohio  and  Mississippi  Bail- 
road  Company,  and  when  they  came  to  Petersburg  from  the 
south  under  said  contract  with  the  Evausville  and  Terre 
Haute  Railroad  Company,  which  last-mentioned  contract 
was  not  disclosed  to  the  appellee.  The  bills  for  freight 
from  Evansville  were  made  up  by  the  appellant  and  pre- 
sented to  the  appellee  for  payment  as  due  the  appellant 
alone.  Groods  consigned  to  the  appellee  by  rail  as  aforesaid 
from  Boston,  New  York,  Philadelphia,  Saginaw,  Chicago, 
Indianapolis,  Cincinnati  and  elsewhere,  arrived  at  Peters- 
burg over  said  railroad  subject  to  freight  charges  earned  not 
only  by  said  Evansville  and  Indianapolis  Railroad  Com- 
pany, previous  to  consolidation,  and  by  said  consolidated 
company,  but  also  by  other  and  connecting  lines  of  railroad 
over  which  the  goods  had  been  transported ;  and  the  bills  of 
freight  rendered  to  the  appellee  embraced  all  said  railroad 
charges. 

The  court,  in  its  finding,  made  a  detailed  statement  show- 
ing dates  between  July,  1884,  and  September,  1889,  of  ar- 
rival of  goods  at  Petersburg,  the  places  from  which  they 
were  shipped,  the  advance  freight  charges  or  amounts  due 
to  railroad  companies  other  than  the  Evansville  and  Indi- 
anapolis Railroad  Company,  the  total  amounts  due  said  com- 
pany, the  total  freight  charges  on  the  goods,  the  freight 
charges  between  Petersburg  and  Maysvilleand  between  Pe- 
tersburg and  the  Evansville  and  Terre  Haute  junction,  and 
the  amount  of  debenture  coupons  tendered  by  the  appellee 
in  part  payment  of  such  charges  respectively.  It  was  found 
in  this  connection  that  at  the  dates  of  the  tenders  the  appel- 
lee owned  the  debentures  so  owned  at  the  commencement  of 
this  action ;  that  on  each  particular  occasion  the  appellee 
tendered  in  debenture  coupons  less  than  one-half  of  the  to- 
tal charges  upon  the  goods,  and  tendered  the  remainder  of 
said  charges  in  cash.  On  such  occasions  no  attempt  was 
made  by  the  railroad  company  or  by  the  appellee  to  separate 
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the  portion  of  the  freight  charges  due  the  Evansvilie  and 
Indianapolis  Railroad  Company  from  what  had  been  earned 
by  other  connecting  lines ;  but  the  railroad  company  at  Pe- 
tersburg rendered  the  bills  for  a  gross  amount,  embracing 
freights  due  all  connecting  lines  for  each  carriage.  On 
some  of  the  occasions  of  making  such  tenders,  the  appellee 
added  the  several  items  of  freight  accruing  on  several  ship- 
ments of  goods  which  arrived  on  the  same  day,  and  in 
making  the  tender  treated  the  aggregate  of  freights  for 
goods  received  on  one  day  as  a  single  sum  under  which  to 
make  a  tender.  All  the  coupons  so  tendered  in  part  pay- 
ment for  freight  at  various  times  amounted,  as  shown  by  the 
finding,  to  $283.  But  the  Evansvilie  and  Indianapolis  Rail- 
road Company,  before  consolidation,  and  the  consolidated 
company,  refused  to  receive  said  debentures  as  so  tendered 
by  the  appellee,  who  thereupon  paid  the  whole  amount  of 
the  respective  freight  charges  in  cash. 

The  amounts  so  paid,  in  cases  where  there  were  tenders 
of  debentures,  were  in  no  case  less  than  four  dollars.  But 
during  the  period  between  the  issuing  of  said  debentures 
and  the  bringing  of  this  action,  the  appellee  received  many 
other  consignments  in  the  same  manner,  the  freight  charge 
on  each  shipment  being  less  than  four  dollars,  all  of  which 
charges  he  paid  at  the  time  of  receiving  the  goods,  the  total 
amount  so  paid  in  smaller  sums  than  four  dollars  being  the 
sum  of  $1,634.11.  After  such  aggregate  amount  had  been 
paid  and  before  bringing  this  action,  the  appellee,  claiming  the 
right  to  tender  the  whole  of  said  debentures  to  the  appel- 
lant, did  so,  but  the  appellant  refused  to  receive  them. 

The  appellee  did  not  in  any  of  said  tenders  of  debentures 
tender  the  exact  amount  of  one-half  of  all  the  freights  due 
upon  any  of  the  shipments,  or  the  exact  one-half  of  the 
freight  due  the  Evansvilie  and  Indianapolis  Railroad  Com- 
pany upon  any  one  of  said  shipments.  Said  company  did 
not  have  any  depot  at  the  Evansvilie  and  Terre  Haute  junc- 
tion, but  its  tcains  ran  out  6f  Evansvilie,  and  the  freight 


106        APPELLATE  COURT  OF  INDIANA, 

The  Eyansville  and  Indianapolis  Bailroad  Companj  «.  Frank. 

bills  did  .not  disclose  any  sum  due  to  the  Evansville  and 

Terre  Haute  Bailroad  Company^  or  share  due  for  the  haul 

over  the  newly-constructed  or  consolidated  lines  north  of 

Maysville. 

The  finding  shows  shipments  of  certain  ear  load  lots  by 

the  appellant  to  the  appellee  from  Evansville  to  Petersburg 

at  certain  dates,  on  which,  at  the  several  times,  freight  bills 

were  presented  to  the  appellee,  and  he  tendered  debentures 

as  follows : 

Total  freight         Debentures 
charges.  tendered. 

December  14th,  1885,  one  car  load  .    •  |15  $7 

.15  7 

.21  10 

.17  7 

.17  7 


April  13th,  1886,  one  car  load  . 
April  17th,  1887,  one  car  load  . 
March  12th,  1888,  one  car  load  ' 
May  29th,  1888,  one  car  load  . 


For  each  of  these  shipments  the  freight  bills  were  made 
up  as  due  the  appellant  alone.  The  appellee,  at  the  time  the 
freight  bills  were  presented  for  payment,  tendered  debent- 
ures  to  the  local  agent  at  Petersburg  in  part  payment,  at 
the  same  time  tendering  the  remainder  in  cash,  but  appel- 
lant's agent,  acting  under  authority  of  his  superior  officers^ 
refused  to  accept  said  debentures  in  part  payment  of  said 
freight  bills  or  either  of  them,  and  the  appellee  was  com* 
pelled  to  pay  and  did  pay  each  of  said  freight  bills  in  cash. 
Soon  after  the  last-mentioned  date,  and  more  than  one  year 
before  the  commencement  of  this  suit,  appellee  applied  to 
the  general  officers  of  the  appellant  and  notified  them  of  the 
action  of  the  local  agent  and  demanded  of  said  officers  re- 
lief, and  that  said  debentures  be  received  and  accepted  b^ 
appellant  in  payment  of  freights,  according  to  their  tenor 
and  efiect ;  whereupon  the  general  manager  of  the  appellant 
informed  appellee  that  the  company  could  do  nothing  for 
him  in  the  way  of  accepting  said  debentures;  that  the  com- 
pany regarded  them  as  illegal  and  unjust.  Afterward,  be- 
fore the  commencement  of  this  action,  and  while  appellee 
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was  at  the  appellant's  office  at  Petersburg  for  the  purpose 
of  receiving  freight  and  paying  the  charges  thereon^  he  ten- 
dered a  debenture  in  part  payment  of  the  'freights,  where- 
upon appellant's  local  agent  warned  appellee  that  if  he  came 
there  again  tendering  debentures^  he  would  cause  his  arrest. 
Before  the  commencement  of  this  suit,  appellant's  officers 
and  agents  notified  appellee  that  appellant  so  construed  the 
contract  in  reference  to  said  debentures  that  they  were  re- 
ceivable for  freights  or  tickets  only  on  freights  or  passage 
accruing  from  points  between  the  junction  of  the  Evansville 
and  Terre  Haute  Bailroad,  near  Evansville^  and  Maysville, 
and  then  only  when  the  debenture  amounted  to  exactly  one- 
half  the  amount  due  the  company  for  freights  and  tickets. 

Upon  the  foregoing  facts  the  court  stated  the  conclusions 
of  law  as  follows : 

1.  That  the  Evansville  and  Indianapolis  Bailroad  Com- 
pany existing  before  said  consolidation^  as  the  holder  of  said 
sheriff's  deed^  and  the  purchaser  at  said  judicial  sale^  took 
the  property  described  in  said  deed  subject  to  said  debenture 
coupons,  and  it  and  the  appellant,  as  its  successor  in  law^ 
was  under  obligation  to  receive  said  debenture  coupons  ac- 
cording to  their  tenor  and  effect. 

2.  That  said  debentures  can  not  be  used  with  the  appel- 
lant for  freight  charges  earned  upon  connecting  lines  of 
railroad  other  than  the  railroad  of  the  appellant. 

3.  That  said  debentures  can  not  be  used  in  payment  of 
freights  where  the  total  amount  of  such  freight  is  less  than 
four  dollars ;  and  for  the  purpose  of  ascertaining  upon  what 
freiglit  charges  debenture  coupons  can  be  tendered,  it  is  not 
proper  to  add  together  several  freight  charges  each  less  than 
four  dollars,  in  the  aggregate  more  than  four  dollars,  which 
have  been  paid  at  different  times,  and  where,  at  the  time  the 
same  have  been  paid,  respectively,  they  have  been  each  less 
than  four  dollars. 

4.  That  the  actions  and  declarations  of  appellant's  offi- 
cers and  agents  amounted  to  a  breach  by  renunciation  of  the 
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contract  provided  for  in  the  decree  of  the  Vanderburgh  Su- 
perior Court  and  set  forth  in  the  deed  from  the  sheriff  of 
Vanderburgh  County  to  the  Evansville  and  Indianapolis 
Railroad  Company  ;  and  the  appellant,  for  at  least  one  year 
before  the  bringing  of  this  suit,  had  not  given  effect  to  said 
debentures  according  to  their  strict  tenor  and  effect,  but,  on 
the  contrary,  as  to  the  debentures  held  by  the  appellee,  by 
refusing  to  accept  some  of  them  in  payment  under  circum* 
stances  stated,  by  placing  a  narrow  and  unreasonable  con* 
Btruction  on  the  contract,  and  asserting  their  invalidity  gen- 
erally, had,  in  effect,  repudiated  the  contract  in  omnibus, 

5.  That  the  appellee  was  not  bound  to  make  any  further 
tender  or  to  wait  until  other  freight  bills  were  due,  or  offer 
them  in  payment  for  tickets,  but  had  the  right  to  treat  the 
action  of  the  appellant  as  a  breach  of  the  entire  contract  as 
to  all  debentures  held  by  him  at  the  time. 

6.  That  while  the  agreement  to  pay  the  debentures  in 
freight  or  tickets  was  for  the  benefit  of  the  debtor,  yet  when 
it  was  not  discharged  at  maturity,  or  was  repudiated  by  the 
appellant,  the  holder  of  said  debentures  then  had  the  right 
to  treat  the  contract  as  an  agreement  to  pay  in  cash,  and 
could  maintain  an  action  of  assumpsit  thereon. 

^'  That  by  reason  of  the  facts  found,  there  is  now  due  the 
plaintiff  from  the  defendant  company  the  face  value  of  the 
debentures  so  owned  and  held  by  him  at  the  beginning  of 
this  suit,''  $842,  ^'  together  with  the  further  sum  of  $35  in- 
terest thereon  since  the  beginning  of  this  suit,  in  all  the 
sum  of  $877." 

In  discussing  the  conclusions  of  law,  the  learned  counsel 
for  appellant  contend  that  the  traffic  debentures  and  warrants, 
or  coupons,  attached  thereto,  were  receivable  only  for  freights 
or  passage  when  the  equal  and  exact  one-half  of  the  amount 
of  freight  or  passage  charges  to  be  paid  could  be  paid  thereby,  ^ 
and  that  the  appellant  was  not  bound  to  receive  such  war- 
rants in  part  payment  where  a  sum  amounting  to  more  than 
one-half  of  the  charges  to  be  paid  was  tendered  in  cash  and 
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the  remainder  of  the  amount  of  the  charges  was  tendered  in 
warrants. 

We  can  not  regard  such  a  construction  as  in  accordance 
with  the  tenor  and  effect  of  the  debentures. 

The  form  of  the  debentures  and  their  warrants  was  pre- 
scribed by  the  decree  pursuant  to  which  they  were  issued. 
The  contents  of  the  debenture  with  its  warrants  constituted 
a  part  of  the  decree.  By  the  language  of  each  debenture 
its  warrants  were  to  be  received,  at  the  full  face  value  thereof, 
on  account  of  any  sum  due  for  tickets  or  freight  over  the 
line  of  the  Indianapolis  and  Evansville  Railway  Company; 
but  it  was  provided  that  it  could  not  be  required  that  they 
be  received  ''  to  a  greater  amount  than  one-half  of  the 
amount  then  to  be  paid ''  by  the  holder  for  tickets  or  freights. 
This  prbviso  is  manifestly  for  the  benefit  of  the  debtor. 
Without  it  the  warrants,  by  the  other  terms  of  the  debent* 
nre,  would  have  been  receivable  for  the  full  amount  of 
any  sum  so  due  for  tickets  or  freights.  It  was  the  inten- 
tion that  the  debtor  company  should  be  entitled  to  de- 
mand at  least  on^half  of  its  charges  for  freight  or  tickets 
in  cash,  but  it  was  not  provided  or  intended  that  the  warrants 
should  not  be  receivable  for  a  portion  of  the  charges  less  than 
one-half  thereof  where  the  remainder  thereof  was  paid  or 
tendered  in  cash. 

The  construction  proposed  by  the  appellant  of  the  pro- 
vision so  inserted  for  its  benefit  would  unwarrantably  nar- 
row the  benefit  intended  for  the  holder  of  the  debenture. 

It  is  said  by  counsel  for  the  appellant  that  ''  the  conclu- 
sion of  law  stated  by  the  court  is,  that  the  consolidated 
company  was  bound  to  receive  the  debentures  for  freight 
earned  over  the  whole  of  its  lines.^^ 

The  conclusions  of  law  above  set  out  do  not  contain  such 
a  statement,  or  any  statement  of  like  meaning.  One  of  the 
conclusions  was,  **  that  said  debentures  can  not  be  used  with 
the  defendant  for  freight  charges  earned  upon  connecting 
lines  of  railroad  other  than  the  railroad  of  the  defendant.^' 
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This  is  not  by  any  means  a' conclusion  that  the  debentures 
were  receivable  upon  all  the  lines  of  the  consolidated  com- 
pany. 

The  finding  discloses  that  there  were  some  tenders  of  war- 
rants in  part  payment  for  freights  from  Evausville  to  Pe- 
tersburgy  where  the  amount  of  the  warrants  tendered  was 
less  than  one-half  the  freight  earned  between  the  Evansville 
and  Terre  Haute  junction  and  the  town  of  Petersburg. 

It  is  shown  in  the  finding  that  for  shipments  from  Evans- 
ville to  Petersburg,  where,  in  each  case,  less  than  one-half 
the  amount  of  freight  charge  was  tendered  in  warrants,  the 
freight  bills  were  made  up  as  due  the  appellant  alone.  It  is 
shown  that  in  other  cases  where  tenders  of  warrants  were 
made  at  the  times  of  the  presentation  of  freight  bills,  each 
of  such  bills  was  rendered  for  a  gross  amount,  embracing 
therein  the  freights  due  all  connecting  lines,  including  the 
Evansville  and  Indianapolis  Railroad  Company. 

It  is  not  expressly  indicated  whether  or  not  the  court  con- 
sidered that,  in  case  of  a  carriage  from  Evansville  to  Peters- 
burg, warrants  might  be  tendered  for  tile  freight  earned 
over  the  railroad  from  Evansville  to  the  E.  &  T.  H.  junc- 
tion, as  well  as  for  the  freight  earned  from  the  junction  to 
Petersburg. 

In  view  of  other  features  of  the  case  it  was  not  necessary 
that  this  question  should  be  nicely  considered. 

For  some  years  the  appellee  had  been  the  owner  and 
holder  of  a  number  of  debentures  and  warrants.  During 
that  period  he  had  been  receiving,  frequently,  goods  shipped 
to  him  over  the  railroad  acquired  by  the  appellant  through 
the  sherifiT's  deed  and  the  consolidation.  For  the  part  pay- 
ment of  freights  due  for  the  carriage  of  such  goods  he  had 
been  tendering  such  warrants  from  time  to  time,  and  con- 
tinuously, to  the  local  agent  of  the  railroad  company,  who, 
acting  under  authority  of  his  superior  officers,  had  constantly 
refused  to  accept  the  warrants,  and  the  appellee  had  been 
compelled  to  pay  all  such  freights  in  cash.    Thereafter  the 
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appellee  applied  to  the  general  officers  of  the  appellant,  and 
notified  them  of  the  action  of  said  local  agent,  and  demanded 
of  the  general  officers  relief,  and  demanded  that  the  debent- 
ures be  received  and  accepted  by  the  appellant  in  payment 
of  freights  according  to  their  tenor  and  effect.  Thereupon 
the  general  manager  of  the  appellant  informed  the  appellee 
that  the  company  could  do  nothing  for  him  in  the  way  of 
accepting  the  debentures,  and  that  the  company  regarded 
them  as  illegal  and  unjust.  The  demand  of  the  appellee,  on 
this  occasion,  was  that  the  debentures  be  received  and  ac- 
cepted according  to  their  tenor  and  effect. 

The  freight  bills  had  been  made  up  and  presented  by  the 
appellant  to  the  appellee  in  such  form  that  it  was  impossi- 
ble for  him  to  know  therefrom  what  portion  of  the  freight 
charged  therein  had  been  so  earned  that  it  was  not  paya- 
ble in  part  by  warrants.  Instead  of  objecting  to  the  manner 
or  purpose  of  the  tenders  already  made,  and  proposing  an 
arrangement  for  the  acceptance  of  the  debentures  which 
would  be  according  to  their  tenor  and  effect,  the  appellant 
pronounced  the  debentures  invalid,  and  announced  that  they 
would  not  be  accepted.  Afterward,  when  the  appellee  ten- 
dered a  debenture  in  part  payment  of  freights,  the  appellant's 
agent  threatened  him  with  arrest  if  he  should  tender  debent* 
ures' again;  and  at  some  time,  before  the  commencement 
of  suit,  the  appellee  was  notified  that  the.  appellant  so 
construed  the  contract  that  the  debentures  were  receivable 
for  freights  or  tickets  between  certain  points,  and  then  only 
for  exactly  one-ha][f  the  amount  due  the  appellant  for  freights 
or  tickets. 

By  the  acceptance  of  the  sheriff  ^s  deed  the  grantee  therein 
and  the  appellant  were  under  obligation  to  receive  the  de- 
bentures according  to  their  tenor  and  effect. 

The  time  for  the  performance  of  the  contract  on  the  part 
of  the  debtor,  the  time  for  the  acceptance  of  the  warrants, 
arrived  when  the  warrants  were  tendered  according  to  con- 
tract.   There  was  no  distinction  between  the  debentures  or 


J 


112        APPELI4ATE  COURT  OF  INDIANA, 

The  Eransyille  and  Indianapolis  Railroad  Companj  «.  Frank. 

warrants  as  to  the  order  in  which  they  should  be  presented 
in  part  payment.  The  appellee  had  the  right  to  have  all  the 
debentures  with  their  warrants  treated  by  the  appellant  as 
validly  subsisting  obligations.  By  the  appellant's  renuncia- 
tion of  the  contract  all  the  debentures  and  warrants  alike 
were  at  once  dishonored  and  repudiated,  and  the  appellee  at 
once,  as  to  each  and  all  the  debentures 'held  by  him,  was  de* 
prived  of  an  advantage  to  which  he  was  entitled  as  such 
holder.  He  had  a  right  to  treat  the  renunciation  as  a  breach 
of  contract  as  to  all  the  debentures  and  warrants  held  by 
him  at  the  tiiue,  and  it  was  not  necessary  to  his  cause  of  ac- 
tion for  such  breach  that  he  should  wait  until  he  had  ten- 
dered all  the  warrants  in  part  payment  for  freights  or  tickets. 
The  question  whether  or  not  the  tenders  of  warrants  which 
the  appellee  had  made  prior  to  such  renunciation  were  made 
in  accordance  with  the  tenor  and  effect  of  the  debentures,  or 
in  cases  in  which  the  debtor  was  bound  to  accept  the  war- 
rants, is  not  necessarily  involved. 

The  action  is  not  based  upon  the  rejection  of  particular 
warrants .  tendered  for  part  payment  of  freights  or  tickets 
for  which  the  appellee  was  indebted.  The  appellee  had  a 
right  of  action  for  the  whole  amount  of  the  debentures 
owned  and  held  by  him,  without  having  tendered  them,  be- 
cause they  had  all  been  repudiated  by  the  appellant. 

So,  if  the  appellee,  being  ready  and  willing  to  perform 
the  contract,  was  notified  by  the  appellant  that  it  construed 
the  contract  so  as  to  make  the  debentures  receivable  only  io 
a  way  contrary  to  their  tenor  and  effect,  this  was  a  notifica- 
tion that  the  appellant  did  not  regard  itself  as  bound  by  the 
contract,  and  amounted  to  a  renunciation  of  the  contract,  and 
the  appellee  was  not  obliged  thereafter  to  tender  debentures 
for  acceptance  according  to  their  tenor  and  effect,  but  might 
bring  his  action  at  once  for  the  recovery  of  the  amount  in 
money  for  which  the  debentures  were  by  their  terms  receiv- 
able in  part  payment  of  freights  or  tickets.  Hochtter  v.  De 
La  Tour,  2  E,  &  B.,  Q.  B.  (75  E.  C.  L.  Rep.)  678 ;  Frott 
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▼.  Knight,  L.  R.  7  Exch.  Ill ;  Cart  v.  Ambergale,  etc,,  It. 
W.  Go.y  17  A.  &  E.  (N.  8.)  127 ;  HincUey  y.  IHUsburgh,  etc., 
Co.,  121  U.  S.  264 ;  Bond  v.  Carpenter  (R.  I.),  8  Atl.  Rep. 
539;  Ganda  v.  Wick,  100  N.  Y.  127;  Bell  v.  Hoffman, 
92  N.  C.  273 ;  Hanna  v.  Pfielps,  7  Ind.  21 ;  Tu/mer  v.  Parry, 
27  Ind.  163;  Hawley  v.  /Smt^A,  45  Ind.  183 ;  Blair  v.  Ifam- 
iUon,  48  Ind.  32  ;  Vinton  v.  Baldwin,  95  Ind.  433 ;  ifar«A- 
man  v.  JlitchtU,  117  Ind.  312;  Phoenix  M.  L.  Ins.  Co.  v. 
Hinesley,  75  Ind.  1 ;  Bums  v.  Foa;,  113  Ind.  205. 

Under  an  assignment  that  the  court  erred  in  overruling 
the  appellant's  motion  for  a  new  trials  it  is  contended  that 
if  the  appellee  was  entitled  to  recover,  the  amount  of  the 
recovery  could  not  exceed  the  sum  of  the  coupons  actually 
tendered  for  part  payment  of  freights.  This  position,  as  we 
have  shown,  is  not  well  taken. 

It  has  been  sought  to  present  the  question  whether  the 
court  erred  in  o^rruling  a  motion  made  by  the  appellant 
to  modify  the  judgment;  but  the  grounds  of  the  motion  are 
not  shown  by  bill  of  exceptions.  Therefore  the  ques- 
tion is  not  properly  before  this  court.  Whipple  v.  Shewal' 
ter,  91  Ind.  114;  Quill  v.  Gallivan,  108  Ind.  235. 

Lastly,  under  an  assignment  that  the  court  erred  in 
sustaining  demurrers  to  certain  paragraphs  of  answer,  it  is 
contended  that  the  demurrers  should  have  been  carried  back 
and  sustained  to  the  complaint,  fof  the  reason  that  a  copy  of 
the  decree  directing  the  issuing  of  the  debentures  was  not 
filed  with  or  made  part  of  the  complaint.  It  has  long  been 
settled  that  even  where  a  judgment,  or  decree,  is  the  found- 
ation of  the  action,  it  is  not  necessary  to  file  a  copy  thereof 
with  the  complaint. 

This  was  not  a  suit  upon  a  judgment  or  decree,  and  the 
provisions  of  the  decree  mentioned  in  the  complaint  were 
sufficiently  recited  for  the  purposes  of  the  action. 

The  judgment  is  affirmed,  with  costs. 
Filed  Not.  12, 1891. 

Vol.  3.- 
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No.  294. 

Squires  st  al.  v.  The  State. 

Appellate  Coubt.— Wci^Al  of  Endenee,— The  Appellate  Court  will  not 
reverse  a  judgmenti  either  in  a  civil  or  criminal  case,  where  there  is  ev- 
idence which  fairly  supports  the  finding  of  the  court  or  verdict  of  the 
jury  on  every  material  point. 

Criminal  Law,— Distinct  Off€nee8,—EUetion  by  the  State, — Where  a  prose- 
cution is  upon  a  single  count,  and  two  entirely  distinct  and  disconnected 
offences  are  proven,  the  State  must  elect  which  offence  it  will  prosecute. 
But  a  motion  by  the  defendant  requiring  the  State  to  elect,  made  when 
it  is  only  beginning  to  be  disclosed  whether  more  than  one  distinct  of- 
fence of  the  kind  charged  has  been  committed  by  the  defendant,  is  pre- 
mature. 

From  the  Blackford  Circnit  Court. 

J.  L.  Ouster,  W.  Stevenson,  O.  W.  Harvey  and  A.  De  Wolf^ 
for  appellants. 

A.  G.  Smith,  Attorney  General,  for  the^^tate. 

New,  C.  J. — This  is  a  prosecution  by  affidavit  and  infor- 
mation,  in  one  count,  against  the  appellants,  upon  a  charge 
of  violating  an  act,  approved  March  11th,  1889,  to  prevent 
teaming  and  hauling  over  turnpikes  and  gravel  roads  at  cer- 
tain times  and  seasons  of  the  year.  Elliott's  Supp.,  section 
351. 

The  prosecution  was  commenced  in  the  Grant  Circnit 
Court,  and  the  venue  changed  to  the  Blackford  Circuit  Court 
upon  application  of  the  appellants. 

The  appellants  were  all  convicted  upon  a  trial  by  jury,  and 
appeal  to  this  court,  assigning  as  error  that  the  court  erred 
in  overruling  their  motion  for  a  new  trial. 

Of  the  grounds  named  for  a  new  trial  those  discussed  are^ 
that  the  verdict  of  the  jury  is  not  sustained  by  sufficient  ev* 
idence,  and  that  the  court  erred  in  overruling  the  motion  of 
the  appellants  that  the  prosecuting  attorney  be  required  to 
elect  the  particular  load  for  the  hauling  of  which  the  State 
would  seek  to  convict. 
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In  a  criminal  case  before  a  conviction  can  be  justified, 
guilt  must  be  satisfactorily  shown.  If  there  be  a  rea- 
aonable  doubt,  the  accused  must  be  acquitted.  This  is  a  rule 
to  be  enforced  by  the  trial  court.  In  this  court  a  judgment 
will  not  be  reversed,  either  in  a  civil  or  criminal  case,  where 
there  is  evidence  which  fairly  support-s  the  finding  of  the 
court  or  verdict  of  the  jury  on  every  material  point.  De/- 
haney  v.  &,atey  116  Ind.  499,  and  cases  cited. 

We  think  there  was  evidence  introduced  which,  with  the 
£Eicts  agreed  upon,  tended  to  sustain  the  verdict  upon  all 
points  necessary  to  be  established  by  the  prosecution. 

The  court  did  not  err,  in  our  opinion,  in  refusing  to  re- 
quire the  State  to  elect  at  that  point  in  the  progress  of  the 
trial  where  the  motion  was  made. 

An  examination  of  the  cases  in  other  States,  where  this 
question  has  arisen,  will  show  that  the  practice  has  been  by 
no  means  uniform  as  to  how  long  the  State  will  be  permitted 
to  examine  its  witnesses  before  being  required,  upon  the  mo- 
tion of  the  accused,  to  select  some  transaction  to  which  the 
future  evidence  will  be  confined. 

One  rule  is  to  have  the  election  made  at  the  commence- 
ment of  the  case ;  or,  if  not,  to  hold  the  prosecutor  to  have 
elected  the  first  transaction  which  his  evidence  tended  to 
prove.  Another  is,  not  to  require  an  election  until  all  the 
evidence  on  the  part  of  the  State  is  in. 

In  the  case  of  Richardson  v.  StaU^  63  Ind.  192,  which  was 
a  prosecution  for  a  single  assault  and  battery,  the  State  made 
proof  of  an  assault  and  battery  committed  by  the  defendant 
on  the  person  of  the  injured  party,  and  afterwards  intro- 
duced evidence  of  a  subsequent,  but  distinct  and  separate 
assault  and  battery,  perpetrated  by  the  appellant  upon  the 
same  person.  To  the  latter  evidence  the  defendant  objected, 
on  the  ground  that  the  State,  having  given  evidence  of  the 
first  assault  and  battery,  had  thereby  elected  to  put  him  upon 
trial  for  that  ofience,  and,  therefore,  should  not  be  allowed 
to  make  proof  of  a  subsequent  assault  and  battery.     The 
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objection  was  overruled^  and  the  evidence  admitted  by  the 
lower  court.  This  was  held  to  be  error.  The  Supreme  Court 
say :  "  There  was  but  a  single  charge  of  assault  and  battery  ; 
and  the  question  arises  whether,  upon  such  charge,  the  State 
may  give  evidence  of  several  offences,  and  then  select  one 
upon  which  to  rely  for  a  conviction,  and  abandon  the  others* 
We  are  of  opinion  that  this  can  not  be  legally  done. 
When  the  State  gave  evidence  of  the  first  assault  and  bat- 
tery, she  elected  to  try  him  for  that  offence,  and  she  could 
not  afterward  abandon  the  election  thus  made,  and  put  in  ev- 
idence of  another  offence." 

In  Long  v.  Staie,  56  Ind.  182,  which  was  a  prosecution  in 
a  single  count  for  retailing  without  license,  it  was  said :  ''  We 
understand  the  rule  to  be,  that,  when,  in  a  case  like  this,  a 
single  sale  only  is  charged  in  the  indictment,  and  the  evi- 
dence shows  that  there  have  been  several  sales  of  the  same 
kind,  made  within  the  period  of  time  covered  by  the  indict-* 
ment,  the  prosecuting  attorney  shall  be  required,  when  re- 
quested so  to  do,  to  elect  which  sale  the  State  will  insist 
upon  for  a  conviction,  before  the  defendant  is  called  upon 
for  his  defence." 

The  rule  announced  in  this  case  was  adhered  to  in  the  case 
of  Lebkovitz  y.  State,  113  Ind.  26.  It  is  there  held  that 
where  the  prosecution  is  upon  a  single  count,  and  two  en- 
tirely distinct  and  disconnected  offences — distinct  in  them- 
selves and  separated  by  a  clear  and  perceptible  interval  of 
time — are  proven,  the  State  must  elect  which  offence  it  will 
prosecute ;  that  two  separate  offences  can  not  be  prosecuted 
when  only  one  is  charged. 

The  rule  thus  declared  is,  we  think,  fair  to  both  the  State 
and  the  defendant.  An  election  can  not  well  be  made  until 
it  is  shown  that  two  or  more  distinct  offences  have  probably 
been  committed,  but  when  that  does  appear,  the  State  from 
that  time  on  should,  if  requested  by  the  defendant,  be  con- 
fined to  one  transaction. 

This  rule  will  prevent  undue  advantage  from  being  taken 


MAY  TERM,  1891.  117 

Squire^  el  a/.  «.  The  State. 

of  the  State,  and  will  prevent  prejudice  to  the  defendant,  in 
the  eyes  of  the  jury,  by  bringing  against  him  testimony  tend* 
ing  to  show  crimes  for  which  he  is  not  indicted,  and  to  which 
therefore  he  is  not  to  answer. 

Bat  if  an  election  is  asked  before  it  is  indicated  by  the 
evidence  that  the  accused  has  committed,  within  the  period 
of  time  covered  by  the  indictment,  more  than  one  distinct 
and  separate  offence  of  the  kind  charged,  then  the  prosecu- 
tor should  not  be  required  to  elect. 

So  long,  in  other  words,  as  the  presiding  judge  is  in  much 
doubt  whether  the  commission  of  more  than  one  offence  by 
the  defendant  of  the  class  charged  is  indicated  by  the  evi- 
dence, or  where  the  offences  are  so  mingled  and  blended  to- 
gether that  a  separation  is  impracticable,  an  election  should 
not  be  required. 

Applying  these  rules  to  the  case  at  bar,  the  motion  by  the 
appellants  that  the  State  be  required  to  elect  was  made  too 
aoon. 

We  have  examined  the  evidence  closely,  with  a  view  to 
the  proper  solution  of  this  question,  and  have  reached  the 
-conclusion  that  the  court  did  not  err  in  overruling  this  mo- 
tion. At  the  time  when  the  motion  to  elect  was  made  it  was 
only  begiuning  to  be  disclosed  whether  more  than  one  dis- 
tinct offence  of  the  kind  charged  had  been  committed  jointly 
by  all  the  defendants.  We  think  the  prosecuting  attorney 
was  entitled  to  proceed  somewhat  further  with  the  evidence 
for  the  State  before  being  required  to  elect. 

The  judgment  is  affirmed,  with  costs. 

Oct  16, 1891;  petition  for  a  rebeuring  oyermled  Noy.l4, 1891. 
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No.  354. 
WiLLITTB,  AdMINISTBATOB,  I^.  ScHUTLEB. 

Decbdentb'  Estates.-— Ooim  FiUd  6y  Wifc^Eighi  ^  Wife  to  Tt^r^ 
Where  %  claim  is  filed  by  a  wife  against  her  deceased  husband's  estate^ 
it  is  competent  for  the  court  to  call  the  wife  as  a  witness,  and  per- 
mit her  to  testify  to  matters  which  occurred  during  the  lifetime  of  the  de-^ 
oedent.  She  would  have  been  incompetent  under  section  498,  B.  8. 
1881,  except  for  the  action  of  the  court  requiring  her  to  testify.  It  is 
within  the  power  of  courts,  in  the  exercise  of  their  discretion,  to  require 
witnesses  to  testifx  who  are  rendered  incompetent  by  the  provisions  of 
the  above  section,  and  there  is  no  legislative  limit  upon  such  discretion, 
except  that  it  shall  be  reviewable  on  appeal. 

fiucB. — EmbUmenJU. — Righi  of  Wift  to. — Where  the  decedent]  lived  upon 
a  farm  at  the  time  of  his  death,  upon  which  there  was  growing  a  crop 
of  wheat  upon  the  forty  acres  adjacent  to  the  dwelling,  planted  by  a 
tenant  upon  shares,  the  wife  was  entitled  to  the  landlord's  share  of  the 
crop  under  the  statutory  right  of  quarantine.  The  fact  that  she  was  a 
second  wife  does  not  deprive  her  of  that  right. 

8am& — EfMemtmU, — (kmwrnon  of  by  Adminuhrator, —  Wife  nuey  Sue  for  Dro* 
eeeds.— Where  the  administrator  disregarded  the  right  of  the  wife  to 
the  emblements,  and  disposed  of  the  same,  accounting  for  the  proceeds 
as  part  of  the  assets  of  the  estate,  the  wife  may  waive  her  right  of  ao-^ 
tion  for  the  conversion,  and  pursue  and  obtain  the  proceeds. 

From  the  Hamilton  Circuit  Court. 

W.  8.  Christian,  for  appellant. 

0»  ShirUf  M.  Vestal  and  /.  M,  KUboume,  for  appellee. 

Cbumpaceeb,  J. — Martha  Schuyler  filed  a  claim  against 
the  estate  of  George  K.  Schuyler,  her  deceased  husband,  of 
which  estate  Willitts  is  administrator. 

The  olaim  consisted  of  a  note  of  $416.66,  and  interest, 
given  by  the  decedent  to  the  claimant,  an  item  of  $100  for 
money  loaned  by  her  to  him,  and  $37.50  for  wheat  raised 
upon  the  homestead  and  taken  by  the  administrator. 

The  cause  was  tried  by  the  court  without  a  jury,  and  re* 
suited  in  a  finding  and  judgment  in  favor  of  the  plaintifi^for 
the  full  amount  of  her  claim. 

The  administrator  appeals,  and  insists  that  the  court  erred 
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in  giving  the  appellee  judgment  for  the  note.  It  is  claimed 
in  his  behalf  that  the  decedent,  in  1885,  owned  a  parcel  of 
real  estate,  which  he  desired  to  sell,  and  the  appellee  refused 
to  join  with  him  in  the  conveyance,  unless  she  had  part  of 
the  proceeds  of  the  sale,  and  that,  to  induce  her  to  sign  the 
deed,  he  gave  her  the  note  in  question,  under  the  agreement 
that,  if  he  should  invest  the  proceeds  of  the  real  estate  in 
other  land  with  the  title  in  his  own  name,  the  note  was  not 
to  be  paid ;  otherwise  it  should  be ;  and  that  he  subsequently 
invested  all  of  the  proceeds  of  such  sale  in  other  real  estate^ 
in  accordance  with  the  terms  of  said  agreement.  The  note 
is  an  ordinary  note  of  hand,  payable  105  days  after  date,  with 
interest  and  attorney's  fees.  The  alleged  contemporaneous 
agreement  respecting  the  payment  of  the  note  by  the  pur- 
chase of  real  estate  was  in  parol.  Evidence  was  introduced 
tending  to  establish  such  collateral  agreement,  and  the  court 
called  the  appellee  as  a  witness,  and  she  positively  denied  its 
existence. 

The  court  accredited  her  testimony,  and  found  that  there 
was  no  such  an  agreement,  and  it  is  not  in  our  power  to  dis- 
turb the  finding. 

Complaint  is  made  of  the  action  of  the  trial  court  in  call- 
ing the  appellee  as  a  witness  and  permitting  her  to  testify  to 
matters  which  occurred  during  the  lifetime  of  the  decedent. 
She  would  have  been  incompetent  under  section  498,  R.  S. 
1881,  except  for  the  action  of  the  court  requiring  her  to 
testifv. 

It  is  within  the  power  of  courts,  in  the  exercise  of  their 
discretion,  to  i;equire  witnesses  to  testify  who  are  rendered 
incompetent  by  the  provisions  of  the  above  section,  and  there 
is  no  legislative  restriction  or  limit  upon  such  discretion,  ex- 
cept that  it  shall  be  reviewable  on  appeal. 

In  the  case  before  us  there  are  no  indications  of  an  im- 
proper use  of  the  discretion  confided  in  the  trial  cburt,  and 
we  can  discover  no  reasons  for  criticising  its  action. 

The  only  other  error  complained  of  relates  to  the  action 
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of  the  court  in  allowing  the  appellee  the  amount  of  the  item 
in  her  account  for  emblements. 

The  decedent  lived  upon  a  farm  at  the  time  of  his  deaths 
upon  which  there  was  growing  a  crop  of  wheat  upon  the 
forty  acres  adjacent  to  the  dwelling,  planted  by  a  tenant  upon 
shares.  Appellee  claimed  the  landlord's  share  of  the  crop 
under  the  statutory  right  of  quarantine,  but  the  administra- 
tor disregarded  her  claim,  and  inventoried  the  wheat  and  dis- 
posed of  it,  accounting  for  the  proceeds  as  part  of  the  assets 
of  the  estate. 

There  is  no  doubt  of  appellee's  right  to  the  wheat  under 
the  statute  making  provision  for  the  maintenance  of  the 
widow  and  children  during  the  year  following  the  death  of 
the  intestate.  Her  right  is  paramount  to  that  of  the  cred- 
itors, and  consequently  superior  to  that  of  the  administrator, 
who  is  primarily  a  trustee  for  them.  The  fact  that  the  ap«- 
pellee  was  a  second  wife  without  issue  does  not  deprive  her 
of  the  right  of  quarantine.  Hoover  v.  Agnew,  91  Ind.  370; 
Tucker  v.  Murphy,  71  Ind.  576 ;  /Strain  v.  Bartlow^  62  Ind. 
546. 

While  '^  emblements,"  within  the  meaning  of  our  statute 
for  the  settlement  of  estates,  go  to  the  administrator  instead 
of  the  heir,  the  appellee's  claim  in  this  case  is  not  as  an  heir, 
but  under  an  express  statute  conferring  upon  her  the  right 
to  the  crop.  . 

The  point  is  made  that,  although  she  is  entitled  to  the  em- 
blements, her  right  of  action  therefor  is  against  the  admin- 
istrator personally,  and  not  in  his  trust  capacity.  It  appears 
that  the  administrator  took  the  crop  under  the  belief  that  it 
was  his  duty  so  to  do,  and  had  on  hand,  credited  to  the  es- 
tate fund,  the  proceeds  thereof. 

We  think,  under  familiar  principles  of  equity,  the  owner 
of  property  so  converted  may  waive  his  right  of  action  for 
the  conversion  and  pursue  and  obtain  the  proceeds.  Certainly 
no  harm  could  result  to  the  estate  in  the  allowance  of  the 
claim,  because  if  it  were  recovered  from  the  administrator 
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individually,  he  would  be  entitled  to  credit  for  the  amount 
in  his  trust  account.  ^ 

There  is  no  error  in  the  record. 

The  judgment  is  affirmed. 
Not.  18»  1891. 


No.  406. 

The  State  v.  Jones  et  al. 

IVTOZIOATEVO  LiQUOB. — Judicial  KnenUedge  as  to  what  i$.^Indidnunlr-8iif* 
fieieney  <jf, — In  a  prosecution  for  the  unlawful  sale  of  whiskey,  an  in- 
dictment is  sufficient  which  alleges  **  the  unlawful  sale  of  one  gill  of 
whiskey,"  without  alleging  that  the  whiskey  sold  was  intoxicating 
liquor.  The  word  ''  intoxicating  "  may  be  omitted  if  the  liquor  charged 
as  having  been  sold  unlawfully  is  such  that  the  court  judicially  knows 
that  it  possesses  the  intoxicating  quality. 

From  the  Boone  Circuit  Court. 

H.  P.  NeiDy  Prosecuting  Attorney^  for  the  State. 

New,  C.  J. — This  was  a  prosecution  by  indictment  against 
the  appellees,  upon  a  charge  of  unlawfully  selling  '^  whis- 
key "  on  Christmas  day.     Section  2098^  R.  S.  1881. 

Upon  the  motion  of  the  appellees,  the  indictment  was 
quashed.     The  State  appeals  to  this  court. 

We  have  not  been  favored  with  a  brief  from  the  counsel 
for  the  appellees,  but  are  informed  by  the  brief  of  the  pros- 
ecuting attorney  that  the  only  objection  made  to  the  indict- 
ment, and  the  one  on  which  the  court  based  its  ruling  upon 
the  motion  to  quash,  was,  that  the  indictment  charged  the 
appellees  with  the  unlawful  sale  of  one  gill  of  whiskey, 
without  alleging  that  the  whiskey  sold  was  '^  intoxicating 
liquor/'  the  words  used  in  the  statute. 

It  is  sufficient  to  allege  merely  that  the  liquor  sold  was 
intoxicating,  without  specifying  the  particular  kind.    On  the 
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other  hand^  the  word  '^  intoxicating'^  may  be  omitted^  if  the 
-liquor  charged  as  having  been  sold  unlawfully  is  such  that 
the  court  judicially  knows  that  it  possesses  the  intoxicating 
quality,  such  liquor,  for  example,  as  whiskey.  Qarmon  v. 
Slate,  18  Ind.  450 ;  Eagan  v.  StaU,  53  Ind.  162 ;  Sehlickt 
v.  StaUy  56  Ind.  173 ;  Klare  v.  State,  43  Ind.  483,  where 
Carmon  v.  State,  supra,  is  approvingly  referred  to.  See,  also^ 
Myers  v.  State,  93  Ind.  251 ;  Mullen  v.  State,  96  Ind.  304  ; 
Stout  V.  State,  93  Ind.  160 ;  Fent(m  v.  StaU,  100  Ind.  698  ; 
Dant  V.  State,  106  Ind.  79 ;  Callahan  v.  State,  2  Ind.  App. 
417 ;  Commonwealth  v.  Peckham,  2  Gray,  514;  Gillett  Grim. 
Law,  section  591. 

The  court  below  erred  in  sustaining  the  motion  to  quash. 

The  judgment  is  reversed,  at  the  costs  of  the  appellee ; 
cause  remanded,  with  insti'uctions  to  overrule  the  motion  to 
quash  the  indictment,  and  for  further  proceedings. 

FUed  KoY.  13, 1891.    * 


No.  471. 

Qbtleb  v.  The  State.  • 

MAUdOUS  Trebpasb.— DfAcr^iCum  of  PrcfpeHy.^SvLJftieiiey  tflndietmenL — 
To  a  prosecution  for  malicious  trespass  to  a  church  building,  an  indict- 
ment sufficiently  describes  the  building  which  shows  it  to  have  been  a 
church  building,  and  to  have  been  located  in  the  county  where  the 
injury  is  charged  to  have  been  committed,,  and  where  the  indictment 
was  returned.  The  particular  situation,  or  minor  locality  of  the  prop- 
erty injured,  does  not  constitute  a  part  of  the  statutory  description,  or 
an  essential  ingredient  of  the  offence. 

C0NTiMUANCE.7-CHiftiiia/  Bnmeulion.—AffidafriL—AvmnefU  as  to  Due  DiK- 
getice. — In  a  criminal  prosecution,  a  motion  by  the  defendant  to  post- 
pone the  trial  on  account  of  the  absence  of  evidence,  can  be  made  only 
on  affidavit  showing,  among  other  things,  ''that  due  diligence  has  been 
used  to  obtain  "  the  evidence. 

Same. — Affidavit  Jor, — huuffieitney  of. — Where  the  affidavit  for  a  continu- 
ance by  one  of  two  defendants  in  a  criminal  prosecution,  on  account  of 
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absent  witnesses,  failed  to  show  that  the  subpoena  was  procured  by  or 
for  the  affiant,  or  that  the  witnesses  were  sobpcenaed  as  his  witnesses, 
or  when  the  sobpoena  was  issued,  or  when,  where,  how  or  by  whom  it 
was  served,  or  what  the  return  was  or  when  it  was  made  (the  subpoena 
and  reHirn  not  appearing  in  the  record),  the  action  of  the  trial  court 
in  overruling  the  motion  for  a  continuance  will  be  presumed  to  be 
oorrect. 
Bli<L  OF  ExcsPTiOK&'-Lon^Hand  ifaiitiseripl  q^  EvidtntC'-How  Made 
Fart  of  Bill  (^  Exeq^tiaM.—Vnder  section  1410,  B.  a  1881,  the  original 
long-hand  manuscript  of  the  evidence  made  by  the  official  reporter  can 
be  brought  to  the  Appellate  Court  and  made  available  there  as  a  part 
of  the  record  only  "  when  the  same  shall  have  been  incorporated  in  a 
bill  of  exceptions/'  To  satisfy  this  requirement  the  reporter's  long- 
hand manuscript  must  be  put  bodily  within  the  bill  of  exceptions.  It 
can  not  be  made  part  of  the  bill  by  being  attached  thereto  and  referred 
to  therein. 

From  the  Clinton  Circuit  Court. 

J.  Straum, Shortie,  — -  Higinbotham  and  if.  BristoWf 

for  appellant. 

A.  O.  Smith,  Attorney  Oeneral,  /.  (hnU>8f  Prosecuting 
Attorney,  and  J.  V.  Keni,  for  the  State. 

BLACfE,  J. — ^The  appellant  was  indicted,  convicted,  and 
sentenced  under  section  1955,  R.  8. 1881,  providing  that  who- 
ever maliciously  or  mischievously  injures,  or  causes  to  be  in- 
jared,any  property  of  another,or  any  public  property,  is  guilty 
of  maliciouB  trespass,  and  upon  conviction  thereof  shall  be 
fined  not  more  than  twofold  the  value  of  the  damage  done,  to 
which  may  be  added  imprisonment  in  the  county  jail,  etc. 

The  court  overruled  the  appellant's  motion  to  quash  the 
indictment.  It  charged  that  the  appellant,on,  etc.,  at  said 
county  of  Clinton,  and  State  of  Indiana^  did  then  and  there 
unlawfully,  maliciously,  and  mischievously  injure  a  certain 
church  building,  then  and  there  the  property  of  some  per- 
son or  persons  to  this  grand  jury  unknown,  by  then  and  there 
maliciously  and  mischievously  taking  and  removing  manure 
firom  a  privy- vault,  and  scattering  and  spreading  said  manure 
over  the  walls,  seats,  floor,  pulpit,  and  other  portions  of  said 
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building,  then  and  there  and  thereby  befouling  the  inside 
of  said  building,  and  causing  an  unwholesome  and  nause- 
ating stench  and  smell,  or  odor,  to  be  emitted  from  the  room 
of  said  building,  to  the  damage  of  said  building  in  th§  sum  of 
ten  dollars ;  contrary,  etc. 

The  appellant  insists  that  the  description  of  the  offence 
was  so  indefinite  that  he  was  not  notified  by  the  indictment 
as  to  the  building  which  he  was  charged  with  having  in- 
jured ;  and  it  is  contended  that  the  indictment  should  have 
designated  the  locality  of  the  building. 

The  property  injured  is  shown  by  the  indictment  to  have 

been  in  the  county  where  the  injury  is  charged  to  have  been 

I  committed,  and  where  the  indictment  was  returned.     It  is 

shown  to  have  been  a  church  building.  The  character  of 
the  injury  done  is  fully  stated  as  part  of  the  description  of 
the  offence. 

The  particular  situation,  or  minor  locality  of  the  property 
injured,  does  not  constitute  a  part  of  the  statutory  descrip- 
tion, or  an  essential  ingredient  of  the  offence ;  and  a  proper 
judgment  may  be  rendered  in  such  a  case  without  regard  to 
the  immediate  situation  or  locality  of  the  property.  IFtn- 
loch  V.  StaUy  121  Ind.  631. 

The  indictment  is  not  insufficient  as  suggested  by  the  ap- 
pellant. 

The  appellant's  motion  for  a  continuance,  because  of  the 
absence  of  two  witnesses,  was  overruled.  This  ruling  is 
assigned  as  error.  It  was  also  stated  as  one  of  the  reasons 
in  a  motion  for  a  new  trial,  which  was  overruled,  and  the 
overruling  of  the  motion  for  a  new  trial  is  assigned  as  error. 
It  would  seem  that  the  latter  mode  is  the  proper  one  for  the 
presentation  of  the  question  for  review.  Qee  HvUb  v.  Shoafj 
88  Ind.  396;  section  659,  cl.  1,  and  section  1842,  cl.  1,  B. 
S.  1881. 

In  a  criminal  prosecution,  a  motion  by  the  ^defendant,  as 
in  a  civil  action  a  motion  by  either  party,  to  postpone  the 
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trial  on  account  of  the  absence  of  evidence^  can  be  made 
only  on  affidavit  showing,  atbong  other  things,  '^  that  due 
diligence  has  been  used  to  obtain ''  the  evidence.  Sections 
410,  1781,  R.  S.  1881. 

In  the  appellant's  affidavit,  upon  which  the  motion  for  a 
continuance  was  based,  it  was  stated  as  to  one  of  the  absent 
witnesses,  one  Joan  Purciful,  that  he  '^  resides  at  Boyleston, 
Clinton  county,  Indiana;  that  said  witness  was  duly  sub- 
poenaed, as  the  return  of  the  sheriff  to  the  subpoena  issued 
in  this  cause  will  show,  which  subpoena  and  returh  are 
hereby  made  a  part  of  this  affidavit,"  etc.  As  to  the  other 
absent  witness,  one  Asa  Armstrong,  it  was  stated  in  the 
affidavit  that  he  '^  lives  at  Boyleston,  Clinton  county,  Indi- 
ana; ^  *  *  that  said  witness  was  duly  subpoenaed,  as  is 
shown  by  the  subpoena  issued  herein  and  the  sheriff's  re- 
turn thereto,  both  of  which  are  made  part  of  this  affidavit 
and  referred  to,''  etc. 

The  subpoena  and  return,  which  thus  appear  to  have  been 
relied  on  in  the'  court  below  to  show  diligence,  do  not  ap- 
pear in  the  record.  Another  defendant  was  tried  with  the 
appellant  and  acquitted.  It  does  not  appear  that  the  issu- 
ance of  the  subpoena  was  procured  by  or  for  the  appellant, 
or  that  the  witnessed  were  subpoenaed  as  his  witnesses,  or 
when  the  subpoena  was  issued,  or  when,  where,  how  or  by 
whom  it  was  served,  or  what  the  return  was,  or  when  it  was 
made. 

It  must  appear  by  the  affidavit,  in  such  a  case,  that,  due 
diligence  has  been  used  to  obtain  the  evidence  on  behalf  of 
the  person  claiming  to  have  been  injured  by  the  refusal  to 
grant  a  continuance.  If  a  material  portion  of  what  was  pre- 
sented to  the  trial  court  to  show  due  diligence  be  not  brought 
before  us,  we,  not  knowing  upon  what  the  court  decided,  can 
not  determine  that  it  erred  in  its  decision. 

We  mu^t  presume  in  favor  of  the  action  of  the  court  be- 
low uptil  error  is  affirmatively  shown. 
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We  are  asked  to  reverse  the  jadgment  upon  the  evidence, 
but  the  evidence  is  not  properly  in  the  record. 

A  hill  of  exceptions^  after  the  caption,  commences  as  fol- 
lows :  "  Be  it  remembered  that  on  the  trial  of  the  above 
entitled  cause,  before  a  jury,  all  the  evidence  given  on  said 
trial  is  set  forth  in  '  Exhibit  A,'  filed  herewith,  which 
exhibit  shows  said  evidence  to  have  been  taken  down  by 
Neal  D.  Carter,  official  reporter  of  said  court,  and  that  his 
certificate  is  hereto  attached."  The  bill  then  recites  certain 
other  matters,  which  are  sufficiently  shown  elsewhere  in  the 
record  without  a  bill  of  exceptions,  and  then  closes  as  fol- 
lows :     "  And  the  said now  tenders  this  his  second 

bill  of  exceptions,  and  prays  for  the  same  to  be  signed,  sealed, 
and  made  a  part  of  the  record  ;  which  is  done  this  21st  day 
May,  1891.''  Then  follows  the  signatures  of  the  judge. 
Next  following,  and  marked  '^Exhibit  A,''  at  the  top  of  its  first 
page,  is  the  reporter's  long-hand  manuscript  of  the  evi- 
dence, with  his  certificate,  endorsed  by  the  clerk  as  filed  on 
the  11th  of  May,  1891.  Then  follows  the  clerk's  certificate  to 
the  transcript,  dated  the  13th  of  May,  1891,  in  which  the  re- 
porter's manuscript  is  thus  certified :  '*  And  also  that  the 
long-hand  manuscript  of  the  evidence,  and  marked  ''Exhibit 
A,"  as  the  same  appears  of  record  in  the  above  transcript, 
is  the  original  long-hand  manuscript  made  by  the  official  short- 
hand  reporter  of  said  court  from  his  verbatim  report  of  the 
evidence  in  said  cause,  and  is  the  identical  one  filed  in  my 
office  the  nth  day  of  May,  1891." 

Under  the  statute  (section  1410,  R.  S.  1881),  the  original 
long-hand  manuscript  of  the  evidence  made  by  the  official  re- 
porter can  be  brought  to  this  court,  and  made  available  here 
as  a  part  of  the  record,  only  ''when  the  same  shall  have  been 
incorporated  in  a  bill  of  exceptions."  To  satisfy  this  re- 
quirement the  reporter's  long-hand  manuscript  must  1>e  put 
bodily  within  the  bill  of  exceptions.  It  can  not  be  made 
part  of  the  bill  by  being  attached  thereto,  and  referred  to 
therein.     The  decisions  require  a  strict  compliance  with  the 
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statutory  requirement.     Ohio,  etc.,  R.  W.  Co.  v.  Vdight,  122 
Ind.  288 ;  Patiei'son  v.  Churchman,  122  Ind.  379. 

We  find  no  available  error. 

The  judgment  is  affirmed,  with  costs. 

Filed  Nov.  13, 1891. 


No.  314. 

Petree  v.  Fielder. 

Bill  of  EKCmiOVB.'^Endenee  noi  PrapeHy  in  ihe  iZeeordi— Where  it  b 
not  shown  in  any  way  that  the  official  reporter  made  a  long-hand  man* 
uscript  of  a  verbatim  report  of  the  evidence,  and  the  judge  before  whom  the 
trial  was  had  does  not  certify  as  to  the  evidence  alleged  to  be  incorpo- 
rated^in  the  bill  of  exceptions  that  "  this  was  all  the  evidence  given  in 
said  cause,"  the  evidence  is  not  properly  in  the  record. 

Practice.— fYeadin^.^Jg^idmiiory  MaUer,— Motion  to  Strike  OiU.— It  is  not 
error  to  strike  out  evidentiary  matter  from  a  pleading.  It  is  mere  sur- 
plusage. 

From  the  Bartholomew  Circuit  Court. 

TT.  F.  Norton,  for  appellant. 

if.  Hacker  and  (7.  F,  Remy^  for  appellee. 

Robinson,  J. — The  appellee  commenced  this  action  against 
appellant  on  a  note,  which  reads  as  follows : 

"  December  20,  1870. 

^*  Twelve  months  after  date  I  the  subscriber  of  this  note, 
county  of  Bartholomew  and  State  of  Indiana,  promise  to  pay 
to  the  order  of  Squire  Fielder  the  sum  of  one  hundred  dol« 
lars,  with  interest  at  ten  per  cent,  per  annum,  value  received 
without  any  relief  from  value  or  appraisement  laws. 

"  Pryor  M.  Petree." 

The  complaint  alleged  that  on  the  20th  of  December,  1870, 
appellant,  by  his  promissory  note,  a  copy  of  which  was  filed 
therewith  marked  '^  Exhibit  A,''  and  made  a  part  thereof^ 
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promised  to  pay  the  appellee  $100  twelve  months  after  the 
date  thereof,  without  relief  from  valaation  or  appraisement 
laws,  with  ten  per  cent,  interest  per  annum ;  that  said  note  was 
due,  and  no  part  thereof  had  been  paid.  Wherefore  demand 
for  judgment,  etc. 

Appellant  demurred  to  the  complaint  for  want  of  facts, 
which  was  overruled,  and  exception  taken. 

The  appellant  then  answered  in  three  paragraphs: 

1.  General  denial. 

2.  Payment. 

3.  Which  admitted  the  execution  of  the  note  sued  on,  but 
alleged  that  on  or  about  the  10th  day  of  September,  1872, 
thereafter,  plaintiff  then  was  a  minor,  without  any  other 
guardian  than  his  mother,  Minerva  Irwin,  who  looked  after 
said  minor's  interest ;  that  appellant  was  indebted  to  said 
Minerva  Irwin  in  the  sum  of  $200 ;  thac  on  said  10th  of 
September,  1872,  while  appellant  was  indebted  as  aforesaid, 
it  was  then  and  there  agreed  between  appellee,  appellant  and 
appellant's  mother,  to  purchase  of  one  David  Leighton,  who 
then  owned  the  same,  the  real  estate  therein  described  for 
the  consideration  of  $600,  which  was  a  reasonable  price  for 
said  real  estate,  and  to  have  the  same  conveyed  by  deed  to 
the  appellee,  which  was  so  conveyed  by  warranty  deed  in 
pursuance  of  said  agreement;  that  as  a  part  of  said  agree- 
ment appellant  paid  as  a  part  of  the  consideration  for  said 
real  estate  the  money  appellant  then  orwed  appellee's  mother, 
Minerva  Irwin,  and  the  sum  and  amount  then  due  on  the 
note  in  suit,  making  in  all  so  then  paid  $300  of  said  pur- 
chase-money for  said  real  estate ;  that  the  residue,  $300  of 
said  purchase-money  was  paid  as  follows:  On  September  18th, 
1872,  about  the  time  of  the  execution  of  said  deed,  and  as  a 
part  of  said  transaction  and  of  purchase  and  agreement,  the 
said  Minerva  Irwin,  with  the  appellant  as  surety,  executed 
her  note  for  the  $300  due  in  one  hundred  and  fifteen  days, 
with  ten  per  cent,  interest,  payable  to  the  order  of  one  Val- 
entine Hartman,  and  the  money  so  borrowed  was  used  and 
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paid  as  and  for  the  residue  of  the  purchase-money  for  said 
real  estate  conveyed  as  aforesaid  to  the  appellee ;  that  appel- 
lee^ at  the  time  and  ever  sinee^  assented  to  and  knew  of  the 
facts  hereinbefore  alleged  ;  that  thereafter,  and  after  the  ma- 
turity of  said  note  executed  as  aforesaid  to  said  Hartman, 
the  said  Minerva  Irwin  failing  to  pay  the  same,  appellant,  as 
surety  thereon,  was  compelled  to  and  did  with  his  own  money 
pay  off  said  note  to  said  Hartman  in  full ;  that  after  the  ex- 
ecution of  said  deed  and  the  payment  of  said  first  $300  on 
the  purchase-price  of  said  real  estate  by  the  appellant  as 
aforesaid,  appellant  frequently  demanded  of  said  Minerva 
Irwin  and  appellee,  and  each  of  them,  the  surrender  of  said 
note  in  suit ;  that  when  he  would  make  said  demand  on  said 
Minerva  Irwin  for  said  note  she  would  say  her  son  (the  ap« 
pellee)  had  said  note,  and  when  appellant  would  make  like 
demand  of  the  appellee,  he  would  allege  his  mother  bad  the 
note,  and  in  this  way  prevented  the  surrender  to  the  appel- 
lant of  the  note  in  suit;  that  thereafter  and  upon  the  execu- 
tion of  said  deed  as  aforesaid,  appellee  took  full  and  com- 
plete possession  of  said  real  estate,  and  ever  since  the  execu- 
tion of  said  deed,  and  continuously  since  he  arrived  at  the 
age  of  twenty-one  years,  on  the  4th  day  of  November,  1876, 
has  owned,  managed,  leased,  paid  the  taxes  thereon,  occupied 
and  enjoyed  the  rents,  profits  and  benefits  of  said  real  estate, 
and  now  owns,  manages  and  controls  said  real  estate ;  that 
the  appellant  furnished  and  paid  out  of  his  own  money  at 
the  times  as  aforesaid,  on  the  original  purchase-price,  to  wit, 
$600,of  said  real  estate  so  conveyed  to  appellee,  etc.,  all  he 
owed  to  the  appellee  on  the  note  in  suit,  in  addition  to  the 
$300  and  interest  he  paid  said  Hartman,  in  all  the  sum  of 
$450,  and  no  part  of  which  sums  so  paid  by  appellant  have 
at  any  time  been  paid  back  to  the  appellant  by  Minerva 
Irwin,  the  appellee,  or  either  of  them,  but  the  same  remains 
wholly  unpaid  ;  that  appellee,  on  and  after  his  said  majority, 
by  his  acts,  well  knowing  all  of  the  above  facts,  fully  rati- 
Voi^  3.-9 
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fied  and  endorsed  said  agreement  as  aforesaid  for  the  pur- 
chase of  said  real  estate,  the  payment  and  manner  of  pay- 
ment as  aforesaid,  etc.  Wherefore  appellant  asked  that  said 
note  be  cancelled,  declared  paid,  etc. 

Appellee  moved  to  strike  out  parts  of  the  third  paragraph 
of  the  answer,  which  motion  was  sustained  as  to  parts  of 
said  answer  and  overruled  as  to  part,  to  which  ruling  excep- 
tion was  taken  by  the  appellee,  and  a  demurrer  was  also  filed 
to  said  answer,  which  was  overruled. 

Appellee  replied  in  two  paragraphs.  A  demurrer  was  sus- 
tained to  the  second,  the  first  was  a  general  denial. 

The  cause  was  tried  by  a  jury,  resulting  in  a  verdict  for 
the  appellee.  Judgment  was  rendered  on  the  verdict  over 
a  motion  for  a  new  trial. 

Before  considering  the  assignment  of  errors  as  discussed 
by  the  appellant,  and  for  the  purpose  of  ascertaining  what 
questions  are  saved  in  the  record,  we  will  determine  the 
point  made  by  the  appellee  that  the  evidence  on  the  trial  of 
the  cause  is  not  properly  in,  the  record. 

Section  1410,  R.  S.  1881,  provides:  *^ Whenever,  in  any 
cause,  such  verbatim  report  shall  have  been  made  by  an  offi- 
cial reporter,  the  original  long-hand  manuscript  of  the  evi- 
dence, by  him  made,  may  be  filed  with  the  clerk  of  the  court 
by  the  party  entitled  to  the  use  of  the  same,'^  etc. 

The  record  no  where  shows,  nor  do  the  certificates  of  the 
official  reporter  or  t|ie  clerk  of  the  court  show  that  the  re- 
porter made  a  long-hand  manuscript  of  a  verbatim  report  of 
the  evidence. 

The  reporter  certifies  that  it  is  a  '^  complete^  true  and  cor- 
rect transcript  of  the  stenographic  notes  of  the  evidence 
taken  in  th»  trial  of  the  above  entitled  cause."  The  clerk 
certifies  that  the  transcript,  among  other  things,  contains 
the  defendant's  bill  of  exceptions  and  the  official  long-hand 
report  of  the  evidence. 

The  judge,  before  whom  the  trial  was  had,  does  not  cer- 
tify as  to  the  evidence  alleged  to  be  incorporated  in  the  bill 
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of  exceptions  that  ^'  this  was  all  the  evidence  given  in  said 
oaase.'^  At  the  end 'of  the  reporter's  alleged  long^hand 
manuscript  of  the  evidence^  and  as  a  j>art  of  said  long-hand 
manuscript,  the  reporter  says :  ''And  that  is  all  the  evi- 
dence/' which  expression  is  not  equivalent  to  saying,  ''this 
was  all  the  evidence  given  in  said  caus<e." 

The  judge  nowhere  says,  as  to  the  alleged  long-hand 
manuscript  of  the  evidence,  that  "  this  was  all  the  evidence 
given  in  said  cause/' 

It  follows  from  these  considerations  that  the  evidence  in 
this  case  is  not  properly  before  us,  and  that  we  are,  hence, 
unable  to  consider  any  question  arising  out  of  or  resting 
upon  the  evidence.  Wdgoner  v.  TTt&on,  108  Ind.  210 ;  Lyon 
V.  DamSf  111  Ind.  384;  Marshall  v.  Staie,  ex  reL,  107  Ind. 
173.  In  the  absence  of  the  evidence,  therefore,  no  available 
error  is  before  us  for  consideration,  except  the  alleged  error 
of  the  court  in  overruling  the  demurrer  to  the  complaint, 
and  in  sustaining  the  motion  to  strike  out  a  part  of  the 
third  paragraph  of  the  answer.  All  other  questions  under 
the  assignment  of  errors  arise  out  of  the  evidence  and  are 
not  before  the  ^court. 

It  is  claimed  by  the  appellant  that  the  complaint  was  in- 
sufficient in  failing  to  allege  that  the  note  sued  on  was  exe- 
cuted for  "  value  received."  A  copy  of  the  note  was  filed 
with  and  made  a  part  of  the  complaint.  The  note  which 
was  a  part  of  the  complaint  was  given  for  "  value  received," 
as  shown  by  the  note.  Without  considering  the  question  as 
to  whether  the  complaint  would  have  been  insufficient  with- 
out the  allegation  of  value  received  being  contained  in  it,  or 
in  the  exhibit  made  a  part  of  the  complaint,  as  the  note  in 
suit  was  filed  with  and  made  a  part  of  the  complaint  and 
was  given  for  value  received,  the  demurrer  was  correctly 
overruled.  Reed  v.  Broadbelt,  68  Ind.  91 ;  Mercer  v.  Heberl, 
41  Ind.  459 ;  Friddle  v.  Crane,  68  Ind.  583. 

The  court  sustained  the  motion  of  the  appellee  in  part  and 
struck  out  of  the  third  paragraph  of  the  appellant's  answer 


132        APPELLATE  COURT  OP  INDIANA, 

Tbiele  et  a/.  «.  McManos. 

the  followiog  part  thereof:  ''That  when  he,  defendant,, 
would  make  said  demand  on  said  Minerva  Irwin  for  said 
note,  she  would  say  her  son,  the  plaintiff^  had  said  note,  and 
the  defendant  would  make  like  demand  of  the  plaintiff  he 
would  allege  that  his  mother  had  the  note^  and  in  this  waj 
prevented  the  surrender  to  this  defendant  of  the  note  in 
suit/'  There  was  no  error  in  this  ruling.  The  part  of  the 
answer  so  stricken  out  was^  in  its  nature,  evidentiary*  It 
contained  no  fact  the  denial  of  which  would  make  a  mate- 
rial issue  in  the  case.  It  was  mere  surplusagOt  The  answer 
was  not  strengthened  by  it 

The  judgment  is  affirmed,  with  costs. 

Filed  Not.  18, 1891. 


N0.18S. 

Thiele  et  al.  v.  McManus. 

NiOLXOENCE. — Penonal  Ii^ry. — When  Action  will  Lie.— CiMnpiatiil.— A  com- 
plaint for  personal  injury  through  negligence  mast  show  a  legal  duty  or 
obligation  of  the  defendant  toward  the  person  injured  existing  at  the 
time  and  place  of  the  injury,  which  the  defendant  failed  to  perform  or 
fulfil,  and  that  the  injury  was  occasioned  by  such  failure. 

Same. — I^oteetion  of  iVemitec — Oumer  not  Under  ObligaHon  to  Lieenaee. — The' 
owner  or  occupant  of  premises  is  not  under  any  legal  duty  to  keep  them 
free  or  safe  from  the  danger  of  obstructions,  pitfalls,  ezcaTation,  trap- 
doors or  openings  in  floors  for  persons  who  go  upon,  into  or  through  the 
premises,  not  by  his  invitation,  express  or  implied,  but  for  their  own 
pleasure  or  convenience,  though  by  his  acquiescence  or  permission,  and 
who,  therefore,  are  mere  licensees.  Such  a  visitor  enjoys  the  license 
subject  to  the  attendant  risks. 

&AMM,^^JPleading. — CompiainL — Inevfieieney  of. — A  complaint  for  personal 
injury,  through  negligence,  is  insufficient  which  states  that  the  defend- 
ants invited  the  public  to  visit  the  building,  where  the  injury  occurred, 
for  the  purpose  of  trade,  and  that  it  was  a  place  of  public  resort  for 
such  purpose :  that  the  plaintiff,  while  properly  and  necessarily  in  said 
building,  without  fault  on  her  part,  fell  through  a  hatchway,  located  in 
that  part  of  the  store-room  used  as  a  walkway,  and  where  the  customers 
of  the  defendants  would  and  did  naturally  go  in  trading  and  inspecting 
their  goods,  but  which  fails  to  show  that  the  plaintiff  was  one  of  the 
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dasB  of  persons  so  invited  to  visit  the  premises.  If  the  complaint  be 
considered  sufficient  to  show  that  the  plaintiff  was  not  a  trespasser,  it 
can  not  be  regarded  as  showing  that  she  was  in  the  place  of  danger  bj 
invitation  of  the  defendants,  or  as  showing  more  than  that  she  was  a 
mere  licensee. 

From  the  Warrick  Circuit  Court. 

A.  C  Tanner  and  W.  W.  Ireland^  for  appellants.    ^  0 

/.  £f.  Buchanan  and  C.  Buehananj  for  appellee.     x\ 

Black^  J. — This  was  an  action  commenced  in  the  super- 
ior court  of  Vanderburgh  oountjy  by  the  appellee  against  the 
appellants. 

In  that  court  a  demurrer  to  the  complaint  having  been 
overruled,  and  an  issue  of  fact  having  been  formed,  the  venue 
was  changed  to  the  Warrick  Circuit  Court,  where  the  cause 
was  tried  by  jury,  and  a  verdict  was  returned  for  the  appel- 
lee for  four  hundred  dollars.  t 

We  are  required  first  to  determine  whethei:  the  complaint 
was  suiBcient  on  demurrer. 

It  alleged  that  on,  etc.,  the  appellants  were  the  owners  and 
in  possession  and  control  of  a  certain  building,  the  situation 
of  which  was  described,  in  Evansville  ;  that  they  occupied 
and  used  it  as  a  business  house,  in  which  they  sold  stoves 
and  tinware ;  that  they  invited  the  public  to  visit  said  house 
for  the  purpose  of  trade,  and  it  was  a  place  of  public  resort 
for  such  purpose ;  that  upon  said  premises,  and  near  the  mid- 
dle of  the  floor,  in  the  first  story,  there  is  an  opening,  or 
hatchway,  leading  into  the  cellar ;  that  said  hatchway,  or 
opening,  is  located  in  that  part  of  said  store-room  used  as  a 
walkway,  and  where  the  customers  of  the  appellants  would 
and  did  naturally  go  in  trading  and  inspecting  their  goods ; 
that  appellants  so  negligently  constructed  said  opening,  or 
hatchway,  that  it  was  unsafe ;  that  ^*  he  ^'  negligently  and 
wrongfully  failed  to  place  any  guards  or  protection  around 
said  opening ;  that  '^  he ''  negligently  and  wrongfully  failed 
to  place  any  signal  or  warning  of  such  trap,  hatchwaj^  or 
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opening ;  that  said  opening,  by  reason  of  the  manner  in 
which  the  stoves  were  piled  in  said  store-room,  was  in  a  dark 
place ;  '^  that  by  reason  of  said  premises,  they  were  danger- 
ous and  unsafe;  that  in  consequence  whereof  plaintiff,  while 
properly  and  necessarily  in  said  building,  without  fault  on 
her  part,  fell  through  said  hatchway,  or  opening,  by  reason 
whereof  she  was  greatly  hurt  and  injured/' 

The  character  of  her  injuries  and  the  nature  of  her  con- 
sequent sufferings  were  described,  the  amount  of  her  dam- 
ages was  stated,  and  judgment  therefor  was  demanded. 

A  complaint  for  personal  injury  through  negligence  must 
show  a  legal  duty  or  obligation  of  the  defendant  toward  the 
person  injured,  existing  at  the  time  and  place  of  the  injury, 
which  the  defendant  failed  to  perform  or  fulfil,  and  that  the 
injury  was  occasioned  by  such  failure.  Sweeny  v.  Railroad 
Co.,  10  Allen,  368 ;  Evanaville,  etc.,  R.  R.  Co.  v.  Griffin,  lOa 
Ind.  221  (50  Am.  B.  783)  ;  OUy  of  Indianapolis  v.  Enmel- 
man,  108  Ind.  530. 

Such  a  duty  arises  out  of  some  relation  existing  at  the 
time  between  the  person  injured  and  the  defendant,  which 
the  complaint,  by  the  averment  of  facts  should  show. 

The  owner  or  occupant  of  premises  is  not  under  any  legal 
duty  to  keep  them  free  or  safe  from  the  danger  of  obstruc- 
tions, pitfalls,  excavations,  trap-doors  or  openings  in  floors 
for  persons  who  go  upon,  into  or  through  the  premises,  not 
by  his  invitation,  express  or  implied,  but  for  their  own 
pleasure  or  convenience,  though  by  his  acquiescence  or  per- 
mission, and  who,  therefore,  are  mere  licensees.  Such  a 
visitor  enjoys  the  license  subject  to  the  attendant  risks. 
Evansville,  etc.,  R.  R.  Go.  v.  Griffin,  supra;  Oity  of  Indi- 
anapolis V.  Emmelmany  supra;  Sisk  v.  Crump,  112  Ind.  504; 
Indiana,  etc.,  R.  W.  Go.  v.  Bamhart,  116  Ind.  399;  Penso 
v.  McGormick,  125  Ind.  116;  Schmidt  v.  Bauer,  22  Pac.  B. 
256 ;  Holmes  v.  Northeastern  R.  W.Go.,  L.  B.,  4  Exch.  255 ; 
Mathews  v.  Bonsel,  51  N.  J.  L.  30. 

In  the  case  last  cited,  a  complaint  for  negligent  killing 
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by  machinery,  which  alleged  that  the  deceased  ^*  was  lawfully 
in  said  works  and  upon  the  premises  aforesaid/'  etc.,  ^'  as  he 
had  a  perfect  right  to  be/'  etb.^  "  and  being  there  engaged 
in  a  lawful  and  proper  pursuit/'  etc.,  showed,  it  was  held,  only 
that  the  deceased  was  in  the  manufactory  under  a  mere 
license  from*  the  defendants ;  and  it  was  held  that  the  cause 
of  action  stated  in  such  complaint  must  appear  to  be  such 
as  would  exist  in  favor  of  any  person  vrho  was  on  said 
premises  and  not  a  trespasser;  and  that  a  manufacturer  or 
other  owner  is  not  bound  to  fence  his  dangerous  machinery 
in  favor  of  a  simple  licensee* 

The  complaint  in  the  cause  now  before  us  states  that  the 
appellants  invited  the  public  to  visit  the  house  in  question 
for  the  purpose  of  trade,  and  that  it  was  a  place  of  public 
resort  for  such  purpose.  It  shows  that  the  appellee  fell 
through  a  hatchway  located  in  that  part  of  the  store-room 
used  as  a  walkway,  and  where  the  customers  of  the  appel- 
lants would  and  did  naturally  go  in  trading  and  inspecting 
their  goods.  It  does  not  show  that  the  appellee  was  one  Qf 
the  class  of  persons  so  invited  to  visit  the  premises.  It 
states  that  the  appellee,  ^'  while  properly  and  necessarily  in 
said  building,  without  fiiult  on  her  part,  fell  through  said 
hatchway/'  etc. 

If  this  be  considered  sufficient  to  show  that  the  appellee 
was  not  a  trespasser,  it  can  not  be  regarded  as  showing  that 
she  was  in  tbe  place  of  danger  by  the  invitation  of  the  appel- 
lants, or  as  showing  more  than  that  she  was  a  mere  licensee. 

The  complaint  does  not  show  that  the  appellants  failed  to 
perform  any  duty  which  they  owed  to  the  appellee,  and, 
therefore,,  the  court  erred  in  overruling  the  demurrer. 

The  judgment  is  reversed,  and  the  cause  is  remanded, 
with  instructions  to  sustain  the  demurrer  to  the  complaint. 

Reinhabd,  J.,did  not  take  part  in  the  decision  of  this  cause* 

Filed  Sept  15^  1891 ;  petition  for  a  rehearing  overruled  Nov.  14, 1891. 

END  OF  MAY  TERM,  1891. 
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No.  822. 

O^Eane  v.  Millbb  ET  AL. 

EviDSNCE. — Negative  AUegaHon, — Burden  <3f  Frwif, — ^Where  the  plaintiff 
grounds  his  right  of  action  upon  a  negative  allegation,  the  establish- 
ment of  which  is  an  essential  element  in  his  case,  he  is  bound  to  prove 
it,  though  negative  in  its  terms. 

From  the  Warren  Circuit  Court. 

J.  McCabe  and  E.  F.  McCabe,  for  appellant. 
J.  T.  Hardey  and  E.  Stansbury,  for  appellees. 

Robinson,  C.  J. — This  action  was  commenced  before  a 
justice  of  the  peace,  before  whom  the  case  was  tried,  result- 
ing in  a  judgment  in  favor  of  the  appellees. 

Appellant  appealed  to  the  circuit  court. 

The  material  allegations  contained  in  the  complaint  are : 
That  appellant  was,  on  the  19th  day  of  October,  1889,  the 
owner  of  a  large  mule,  of  the  value  of  one  hundred  and  fifty 
dollars  ;  that  on  said  day  said  mule  was  in  a  certain  lot  of 
ground  belonging  to  the  appellee,  James  Miller,  under  his 
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control,  and  which  the  appellee  Miller  had  agreed  with  the 
appellant  that  he  might  have  for  pasture  if  he  would  fence 
the  same  with  a  wire  fence  8u£Scient  to  turn  horses  and  cat- 
tle ;  that  appellant,  pursuant  to  said  agreement,  fenced  said  lot 
with  a  barbed  wire  fence  sufficient  to  turn  such  animals,  and 
had  therein  said  mule  on  said  day,  when  the  appellees  wrong- 
fully and  unlawfully,  and  without  appellant's  knowledge  or 
consent,  cut  said  wire  and  opened  a  wide  gap  therein,  and 
went  away  and  left  the  same  open,  and  thereby  said  mule 
was  permitted  to  escape  from  said  enclosure  and  wander  upon 
lands  other  than  appellant's  whereon  corn  on  the  stalk  was 
standing  ungathered,  and  clover,  of  which  said  mule  ate  large 
quantities,  causing  his  death,  to  appellant's  damage  one  hun- 
dred and  fifty  dollars,  all  of  which  was  done  and  caused  with- 
out appellant's  fault,  and  solely  through  the  fault  of  the  ap- 
pellee.    Wherefore  demand  for  judgment,  etc. 

In  the  circuit  court  the  cause  was  tried  by  a  jury,  resulting 
in  a  verdict  for  the  appellees. 

The  appellant  moved  for  a  new  trial,  which  was  overruled, 
and  judgment  was  rendered  on  the  verdict. 

But  one  error  is  properly  assigned,  to  wit,  that  the  court 
erred  in  overruling  appellant's  motion  for  a  new  trial. 

The  brief  of  counsel  for  the  appellant  is  limited  to  a  single 
question  contained  in  the  motion  for  a  new  trial,  being  the 
alleged  error  of  the  court  in  instructing  the  jury  *'  that  the 
burden  was  on  the  appellant  to  show  by  a  preponderance  of 
the  evidence  that  the  appellees  did  not  put  up  the  fence  in 
question  in  substantially  as  good  condition  as  when  they 
found  it." 

There  is  no  doubt  about  the  rule  of  law  that  the  burden 
of  proof  is  upon  the  party  who  asserts  the  affirmative  of  the 
issue,  but  where  the  plaintiff  grounds  his  right  of  action 
upon  a  negative  allegation,  the  establishment  of  which  is  an 
essential  element  in  his  case,  he  is  bound  to  prove  it,  though 
negative  in  its  terms.     MoKendry  v.  Sinker,  Davis  &  Co.,  1 
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Ind.  App.  263 ;  Nash  v.  Hall,  4  Ind.  444 ;  Goodwin  v.  Smith, 
72  Ind.  113. 

The  complaint  in  the  case  at  bar  alleges  that  ^'  On  said 
day  said  appellees  wrongfully  and  unlawfully,  without  ap- 
pellant's knowledge  or  consent,  cut  said  wire  and  opened  a 
wide  gap  therein,  and  went  away  and  left  the  same  open,  and 
thereby  said  mule  was  permitted  to  escape  from  said  en- 
closure,'* etc. 

Under  this  allegation  the  burden  was  undoubtedly  upon 
the  appellant  to  show  that  the  appellees  had,  without  the 
knowledge  or  consent  of  the  appellant,  cut  said  wire  and 
opened  a  wide  gap  therein,  and  left  the  same  open,  and  that 
thereby  said  mule  was  permitted  to  escape  from  said  en- 
closure. 

Does  not  this  allegation  in  the  complaint  necessarily  and 
legitimately  involve  the  question  as  to  whether  appellees  left 
the  gap  so  cut  in  the  wire  open,  or  whether  the  appellees 
*'  did  not  put  up  the  fence  in  question  in  substantially  as 
good  condition  as  when  they  found  it?"  We  think  that  both 
of  these  questions  are  involved  in  the  averments  in  the  com- 
plaint, and  that  the  burden  was  upon  the  appellant.  If  the 
death  of  the  mule  was  caused  by  the  appellees  taking  the 
fence  down,  it  must  not  only  have  appeared  that  the  appel- 
lees took  the  fence  down,  but  left  it  in  that  condition,  and 
thereby  allowed  the  mule  to  escape.  It  required  both  facts 
averred  in  the  complaint  to  make  the  appellant's  case,  and 
as  the  appellant's  right  of  action  was  in  part  grounded  upon 
a  negative  allegation,  the  establishment  of  which  was  an  es- 
sential element  in  his  case,  the  burden  was  on  him  to  prove 
it,  though  negative  in  its  character. 

The  instruction  was  proper  under  the  issue  in  the  case,  and 
was  applicable  to  the  evidence,  which  is  in  the  record.  The 
court  did  not  err  in  giving  the  instruction. 

Judgment  is  affirmed,  at  appellant's  costs. 

Filed  Dec.  9, 1S91. 
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pRACnCB. — Appeal — O^'eefioru  wd  Baised  £daw, — The  alleged  refasal  of 
the  coart  to  snbtnit  an  interrogatory  to  the  jury  will  not  be  considered 
on  appeal,  where  it  does  not  appear  that  any  request  therefor  was  made, 
and  SDch  refosal  was  not  specified  as  a  caose  in  the  motion  for  a  new 
trial,  or  in  any  other  manner  saved  in  the  record. 

Nbw  Tsiai«. — Newfy-Diteovered  Endenee. — SubrnMsion  qf  AfidamL — A  new 
trial  wiU  not  be  granted  on  the  ground  of  newly-discovered  evidence, 
where  the  affidavit  of  the  proposed  Witness  is  not  submitted,  but  the 
court  is  asked  to  give  the  party  applying  till  the  next  torm  to  pro- 
duce it. 

8AMB — Where  the  evidence  is  not  in  the  record,  and  the  Appellate  Court 
is  unable  to  ascertain  whether  alleged  newly-discovered  evidence  is 
merely  cumulative,  or  would  likely  produce  a  different  result,  the  over- 
ruling of  a  motion  for  a  new  trial  on  that  ground  will  not  be  set  aside. 

From  the  Benton  Ciroait  Court. 

i).  Frcuer  and  W.  H.  Isham,  for  appellants. 
J.  T.  Brawn  and  E.  O.  Hall,  for  appellee. 

Beinhard,  J. — Appellee^  Saltsman,  sued  the  appellants, 
Atkinson  and  Alexander,  on  a  promissory  note  upon  which 
Alexander  was  principal  and  Atkinson  surety.  The  appel- 
lants separately  demurred  to  the  complaint,  and  the  demur- 
rers were  overruled.  Thereupon  each  of  the  appellants  filed 
a  separate  answer,  in  two  paragraphs,  pleading  payment  and 
a  set-off  from  Alexander  to  Saltsman.  To  each  of  these 
answers  the  appellee  filed  a  reply  in  three  paragraphs,  viz. : 

1.  The  general  denial. 

2.  A  set-off  to  Alexander's  set-off. 

3.  Payment  of  Alexander's  set-off. 

The  issues  thus  joined  were  submitted  for  trial  to  a  jury. 
It  was  agreed  by  the  parties  that  in  place  of  a  general  or 
special  verdict  the  court  should  propound  interrogatories  to 
the  jury,  and  the  answers  to  these  were  to  be  treated  as  a 
special  verdict,  upon  which  the  court  was  to  render  judg- 
ment for   the  plaintiff,  or  defendants,  as  the  facts  therein 
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found  might  warrant.  The  interrogatories  and  the  answers 
returned  by  the  jury  are  as  follows : 

'^  1.  What  was  the  amount  due  of  principal  and  interest 
on  the  note  sued  upon  hy  the  plaintiff  at  the  time  this  action 
was  commenced,  on  the  25tb  day  of  February,  1890?  An- 
swer:   1110.21. 

^*  2.  What  is  the  amount  of  principal,  interest,  and  attor- 
ney's fees  due  on  the  note  at  this  date,  Nov.  27, 1890  ? 
Answer :    1127.78. 

**  3.  What  amount,  if  any,  do  the  jury  find  there  is  due  at 
this  time  from  the  plaintiff,  Saltsman,to  the  defendant  Alex- 
ander on  the  said  defendant's  set-off  set  up  in  his  answer? 
Answer :     Not  anything. 

'^  4.  What  amount,  if  any,  do  the  jury  find  there  is  due 
the  plaintiff  from  the  defendant  Alexander  on  the  set-offset 
up  in  the  plaintiff's  reply  ?    Answer :    Not  anything. 

^'  5.  Did  the  defendant,  Atkinson,  execute  the  note  in 
suit  as  surety  for  the  defendant  Alexander?  Answer: 
Yes." 

Upon  this  verdict  the  court  rendered  judgment  for  the  ap- 
pellee for  $127.78,  against  both  appellants,  but  ordered  that 
the  judgment  should  be  first  satisfied  out  of  any  property  of 
the  defendant  Alexander  that  might  be  found  subject  to  ex- 
ecution. 

The  appellants  moved  for  a  venire  de  novo,  which  motion 
was  overruled.  They  thereupon  moved  the  court  to  require 
the  jury  to  make  their  findings  more  specific  ''as  to  the  ques- 
tion of  payment."    This  motion  was  likewise  overruled. 

The  appellants  thereupon  moved  for  a  new  trial  for  the 
following  causes : 

1.  Newly-discovered  evidence. 

2.  The  verdict  is  not  supported  by  the  evidence. 

3.  The  verdict  is  contrary  to  law. 

4.  The  court  erred  in  giving  certain  instructions. 

5.  The  court  erred  in  overruling  the  appellant's  motion 
for  a  venire  de  novo. 
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€•  The  coort  erred  in  overruling  the  appellanta'  motion 
to  require  the  jury  to  make  their  finding  more  specific  in 
respect  to  the  defence  of  payment. 

7.  The  court  erred  in  refusing  to  permit  the  jury  to  find 
on  the  issues  of  payment. 

The  motion  was  overruled,  and  this  appeal  is  prosecuted. 

The  following  specifications  of  error  appear  in  the  record : 

''  1.  That  the  court  erred  in  overruling  the  appellants' 
demurrer  to  appellee's  complaint. 

"  2.  That  the  court  erred  in  overruling  the  appellants' 
demurrer  to  appellee's  reply. 

''  3.  That  the  court  erred  in  overruling  appellants'  mo- 
tion for  a  new  trial." 

The  appellants'  counsel,  in  their  brief,  contend  that  the 
court  should  have  submitted  an  additional  interrogatory  to 
the  jury  to  this  effect :  "  In  what  amount  was  the  payee  of 
the  note  indebted  to  the  principal  mak^r  thereof  at  the  time 
of  the  commencement  of  this  action,  without  taking  into  con- 
sideration any  item  set  up  in  the  reply  ?" 

We  have  searched  the  record  carefully,  but  have  not  been 
able  to  discover  where  the  court  was  asked  to  submit  any 
such  interrogatory  to  the  jury.  Nor  was  such  refusal  speci- 
fied as  a  cause  in  the  motion  for  a  new  trial,  or  in  any  other 
manner  saved  in  the  record. 

The  appellants'  counsel  also  complain  that  the  court  erred 
in  overruling  appellant's  motion  to  require  the  jury  to 
find  on  the  issue  of  payment.  We  do  not  find  that  any  in- 
terrogatory was  submitted  to  the  jury ''upon  the  question  of 
jiayment."  Each  of  the  interrogatories  was  answered  fully 
and  specifically.  The  record  shows  that  the  appellant 
agreed  to  the  submission  of  these  interrogatories,  and  fails 
to  show  where  he  requested  any  others  that  were  refused. 

Appellants'  counsel  have  not  argued  the  question  of  the 
overruling  of  the  motion  for  a  new  trial.  They  merely  sug- 
gest, in  their  brief,  that  if  they  had  a  new  trial  they  '*  could 
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show  that  the  items  of  indebtedDess  set  up  in  the  answer 
were  to  have  been  applied  to  the  payment  of  the  note.'' 

The  time  to  have  shown  this,  however^was  upon  the  trial 
of  the  cause.  No  showing  is  made  by  which  the  appellant 
brings  himself  within  the  rule  for  obtaining  a  new  trial  for 
newly-discovered  evidence.  The  affidavit  of  the  proposed 
witness  was  not  submitted,  but  the  court  was  asked  to  give 
the  appellant  till  the  next  term  to  produce  such  affidavit, 
which  request  was  properly  denied.  Besides,  the  evidence 
is  not  in  the  record,  and  we  could  not,  therefore,  know 
whether  the  newly-discovered  evidence  was  merely  cumula- 
tive, or  was  such  as  would  likely  produce  a  different  result. 
No  other  errors  are  discussed. 

Obviously  this  appeal  was  taken  for  delay  only. 

The  judgment  is  affirmed,  with  ten  per  cent,  damages. 

FUed  Dec.  8, 1891. 


No.  257. 

•     CooPEB  V.  Ellis,  Administrator. 

EviDENCB. — When  Oumulative, — Verbal  Adnumim, — Camalative  evidenoe 
is  evidence  of  the  same  kind  or  class  upon  the  same  point.  ^  If  it  is 
of  a  different  kind,  although  upon  the  same  issue,  or  of  the  same  kind 
upon  a  different  issue,  it  is  not  cumulative.  If  verbal  admissions  have 
been  testified  to,  other  verbal  admissions  tending  to  establish  the  same 
question  are  cumulative. 

From  the  Howard  Circuit  Court. 

D.  A.  Wood»^  Jf.  Bell  and  W.  C.  Purdum^  for  appellant. 
J.  W.  Cooper,  B.  F.  Harness,  J.CfBrien  and  C.  C.  Shirletf, 
for  appellee. 

Crumpacker,  J. — Cooper  filed  a  claim  against  the  estate 
of  Orrin  Ellis,  deceased,  consisting  of  an  account  and  four 
notes.    One  of  the  notes  was  for  the  sum  of  |232,  and  was 
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dated  March  12th,  1887.  It  purported  to  have  been  signed 
by  the  deceased  by  mark. 

The  cause  was  tried  by  a  jury,  and  this  note  was  disal- 
lowed. 

The  only  question  presented  by  the  appeal  relates  to  the 
alleged  error  of  the  court  in  refusing  the  appellant  a  new 
trial  for  newly  discovered  evidence.  Counsel  discuss  the 
weight  of  the  evidence  introduced  only  for  the  purpose  of 
showing  the  probatile  effect  of  the  new  evidence  if  it  were 
heard  upon  another  trial. 

No  brief  has  been  filed  upon  behalf  of  the  appellee,  but 
we  are  informed  by  counsel  for  appellant  that  the  application 
for  a  new  trial  was  refused  solely  upon  the  ground  that  the 
alleged  new  evidence  was  cumulative. 

The  question  at  issue  was  the  execution  of  the  note  in  con- 
troversy. 

Appellant  insisted  that  a  note  was  originally  given  for 
$200  loaned  by  him  to  the  deceased,  and  that  the  note  in 
suit  was  a  renewal  of  the  original  note  with  two  years'  in- 
terest added  to  it. 

A  witness  testified  at  the  trial  on  behalf  of  the  appellant 
to  a  conversation  he  had  with  the  deceased  in  the  latter  part 
of  the  winter  or  early  part  of  the  spring  of  1887,  in  which 
the.  deceased  admitted  to  the  witness  that  he  owed  the  appel- 
lant two  hundred  dollars  and  interest,  and  that  he  was  un- 
able to  pay  it,  but  intended  to  renew  the  note  and  obtain 
further  time. 

This  was  the  only  evidence  of  an  admission  by  the  de- 
ceased of  the  existence  of  the  note  or  the  indebtedness. 

The  newly-discovered  evidence  consisted  of  a  conversa- 
tion between  the  deceased  and  one  Ritchie  in  the  presence 
of  two  other  persons  in  August,  1887,  in  which  the  former 
stated  that  he  owed  a  note  held  by  the  appellant  for  substan- 
tially the  amount  in  controversy,  which  would  be  due  in  the 
spring  of  1888.  The  conversation,  if  it  occurred,  related  to 
the  controverted  note,  which  was  payable  one  year  from  date. 
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All  three  of  the  witnesses  to  the  latter  conversation  made 
affidavits  of  its  occarrence,  and  agree  substantially  npon  its 
character. 

Cumulative  evidence  is  evidence  of  the  same  kind  or  class 
upon  the  same  point.  If  it  is  of  a  different  kind,  although 
upon  the  same  issue,  or  of  the  same  kind  upon  a  different 
issue,  it  is  not  cumulative. 

If  verbal  admissions  have  been  testified  to,  other  verba), 
admissions  tending  to  establish  the  same  question  are  cumu- 
lative. Marshall  v.  MalherSf  103  Ind.  458 ;  Hines  v.  Driver, 
100  Ind.  315;  Cox  v.  Harvey,  53  Ind.  174;  1  Greenl.  Ev., 
section  2. 

The  evidence  of  the  witness  who  testified  at  the  trial  was 
of  an  admission  by  the  decedent  of  the  existence  of  the  debt 
and  his  intention  to  renew  the  note,  and  its  effect  was  to  es- 
tablish the  genuineness  of  the  note  in  question.  The  state- 
ment of  the  newly-discovered  witnesses  was  aa  admission  by 
the  decedent  of  his  indebtedness,  and  that  it  would  be  due 
in  the  spring  of  1888.  The  legal  effect  of  this  evidence  was 
that  it  tended  to  prove  the  execution  of  the  note.  Thus  both 
alleged  admissions  were  npon  the  same  point.  They  were 
not  precisely  alike,  but  were  both  verbal  admissions,  and  be- 
longed to  the  same  class  or  kind  of  evidence. 

The  case  of  JBinea  v.  Driver,  supra,  contains  a  very  ex- 
haustive discussion  of  this  subject,  and  following  the  rules 
laid  down  in  that  case  we  are  constrained  to  hold  the  new 
evidence  merely  cumulative. 

The  judgment  is  affirmed. 

FUed  Dec.  10, 1891. 
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No.  207. 

Brown  v.  Loesch. 

EzECUnoH. — Levy.-^JPnusnon. — A  sheriff  or  marshal  who  makes  an  au- 
thorized leTj  upon  goods  under  an  execution  or  attachment  acquires 
thereby  a  special  property  in  the  goods  of  the  defendant,  on  which  the 
levy  is  made,  and  the  officer  is  entitled  to  the  possession  and  control  of 
the  property  as  against  a  purchaser  from  the  execution  defendant  until 
the  writ  is  satisfied  or  the  levy  abandoned. 

8amb. — BcUnium  o/  Oooda  by  Execution  DefendanL-^AbandonmerU  <^  J»evy. — 
The  fact  that  the  officer,  without  fraud,  has  left  the  goods  in  the  care 
of  the  execution  defendant,  will  not  constitute  an  abandonment  of  the 
levy. 

BAUiR.—Beee^  by  Officer  qf  SubaequeiU  WriL^^ed  <3(.— When  property  is 
in  the  actual  or  constructive  possession  of  the  officer  by  virtue  of  a 
levy,  the  receipt  by  him  of  a  subsequent  writ  operates  as  a  construc- 
tive levy  thereof  upon  the  property  so  in  his  possession. 

Replevin. — Purehcuer  after  Levy. — Subsequent  ScUitfaetum  cf  Judgment.-^ 
The  plaintiff  purchased  of  an  execution  defendant  property  which 
the  sheriff  had  levied  on  to  satisfy  the  judgment,  with  knowledge 
thereof.  Subsequently  the  property  was  attached  by  the  same  officer  at 
the  suit  of  another  creditor,  and  the  plaintiff,  without  first  satisfy- 
ing the  judgment,  instituted  an  action  of  replevin. 

Held,  that  the  action  would  not  lie,  and  that  the  action  was  not  sus- 
tained by  a  subsequent  satisfaction  of  the  judgment. 

From  the  Floyd  Circuit  Court. 

G,  A,  Bicknelly  J.  A.  Stotsenburg  and  E.  B.  Stotsenburg, 
for  appellant. 

(7.  L.  Jewett  and  H.  E.  Jeweit,  for  appellee. 

Black,  J. — The  appellant  sued  the  appellee  to  recover 
the  possession  of  certain  personal  property  used  in  connec- 
tion with  a  brewery.  There  was  an  answer  of  general  de- 
nial, and  a  verdict  was  returned  for  the  appellee.  The  ap- 
pellant's motion  for  a  new  trial  was  overruled. 

In  1886,  a  judgment  for  $1,8&5,  and  costs,  was  obtained 
by  one  Louis  Burger,  in  the  circuit  court  of  the  United 
States  for  the  District  of  Indiana,  against  the  New  Albany 
Vol.  3.— 10 
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Brewing  Company^  on  which  Gerhard  Brown,  the  appellant, 
became  replevin  bail,  and  an  execution  was  issued  thereon 
on  the  29th  of  July,  1887,  against  the  property  of  said  com- 
pany and  of  said  replevin  bail.  On  the  3d  of  August,  1887, 
this  execution  was  levied  on  the  goods  involved  in  the  case 
at  bar,  being  the  property  of  said  company.  The  deputy 
marshal,  one  Ward,  when  he  made  the  levy,  placed  th« 
property,  which  was  in  a  brewery,  in  charge  of  a  watchman. 
Five  days  afterwards,  on  the  8th  of  August,  1887,  the  sum 
of  $900  was  paid  on  said  execution,  and  its  receipt  was  en- 
dorsed thereon  by  the  marshal  by  his  deputy,  one  Miller, 
who  thereupon  discharged  said  watchman.  The  appellee 
was  a  deputy  United  States  marshal  and  sheriff  of  Floyd 
county.  He  was  present  when  the  execution  was  levied. 
He  testified  that  when  said  Miller  discharged  said  watch- 
man he  put  the  property  in  the  appellee's  charge  until  the 
balance  should  be  paid,  and  that  the  balance  was  to  be  paid 
in  thirty  days ;  that  Miller  and  the  appellee,  when  said  sum 
of  $900  was  paid  on  the  execution,  went  to  the  brewery,  and 
two  of  the  members  of  the  company  and  the  two  watchmen 
were  there,  and  Miller  said  to  the  watchmen,  in  presence  of 
fiaid  two  members :  "  Boys,  you  are  now  discharged.  This 
matter  has  been  settled.^'  Then,  said  witness  testified,  the 
watchmen  and  said  Miller  and  the  appellee  went  away, 
"  leaving  the  property  in  the  possession  of  the  brewing  com- 
pany." Continuing,  the  witness  testified:  "There  was 
nothing  said  to  them  about  Miller  retaining  possession,  but 
Miller  afterwards  told  me  to  watch  over  the  property,  and  I 
considered  myself  the  custodian  of  it.  I  thought  I  had 
constructive  possession  until  the  balance  was  paid  on  the 
execution,  and  that  balance  was  paid  on  the  16th  of  Sep- 
tembpr,  1887.  I  never  meddled  with  the  property  aft«r  the 
$900  was  paid." 

One  of  said  members  of  the  company,  who  was  present 
at  the  time  of  the  discharge  of  the  watchmen,  testified, 
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among  other  matters^  that  on  that  occasion  nothing  was  said 
about  the  possession  of  the  property. 

Said  brewing  company  had  been  ansuccessful  in  business, 
and  there  h^d  been  a  change  in  the  name  by  which  the  con- 
cern was  known  and  changes  in  the  membership  of  the  com- 
pany. Besides  said  judgment,  it  owed  many  other  (i^bts. 
The  appellant  was  the  father-in-law  of  one  of  the  members 
of  the  company,  one  Gebhart,  at  whose  request  the  appel- 
lant had  become  replevin  bail. 

On  the  27th  of  August,  1887,  at  Louisville,  Kentucky,  a 
bill  of  sale  for  said  property  was  executed  to  the  appellant 
by  the  New  'Albany  Brewing  Company  and  the  Gebhart  and 
Bate  Brewing  Company,  one  of  the  names  by  which  the 
concern  was  known,  the  consideration  therein  expressed  be- 
ing the  payment  by  the  appellant  of  a  certain  sum  to  one  of 
the  members  of  the  company  and  the  undertaking  of  the 
appellant  to  pay  said  Burger  judgment,  and  certain  accept- 
ances of  said  Gebhart  and  Bate  Brewing  Company  to  cer- 
tain persons  in  Louisville,  and  certain  ice  bills  due  from 
said  company  to  a  person  in  New  Albany,  and  the  sum  of 
one  dollar  cash  in  hand  paid  to  the  vendors.  There  was 
evidence  that  the  consideration  mentioned  in  said  bill  of 
«ale  was  paid  by  the  appellant,  the  balance  of  said  Burger 
judgment  being  paid  by  the  appellant  to  the  United  States 
marshal  through  his  deputy,  said  Miller,  on  the  15th  of 
September,  1887.  And  it  appeared  in  evidence  that  said 
execution,  on  the  date  last  mentioned,  was  returned  fully 
paid  and  satisfied. 

On  the  30th  of  August,  1887,  three  days  after  the  execu- 
tion of  said  bill  of  sale,  one  of  the  creditors  of  the  concern 
^^hose  claim  was  not  provided  for  in  the  bill  of  sale,  the 
Williams  Malt  Company,  in  an  action  brought  by  it  in  the 
court  below  against  said  brewipg  company  by  its  various 
names  and  certain  persons  composing  it,  caused  a  writ  of  at- 
tachment to  issue  to  the  appellee  as  sheriff,  against  the  prop- 
erty of  the  defendants  therein,  under  which  writ,  on  the  1st 
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of  September,  1887,  the  appellee,  as  such  sheriff,  attached 
said  goods  as  the  property  of  the  attachment  defendants.  He 
did  not  take  the  property  away  from  the  brewery,  but  made 
it  formal  attachment,  and  had  the  property  inventoried  and 
appraised.. 

OS  the  day  on  which  said  attachment  was  so  levied  the 
appellant  commenced  the  case  at  bar. 

The  defence  proceeded  upon  two  theories  :  First  That  the 
sale  to  the  appellant  of  the  goods  subsequently  attached  was 
made  to  defraud  the  creditors  of  the  brewing  company  who 
were  not  provided  for  in  the  bill  of  sale,  among  them  the 
attachment  plaintiff;  and.  Second.  That  at  the  time  of  the 
sale  to  the  appellant  by  the  brewing  company,  and  at  the 
commencement  of  the  action  of  replevin,  the  property  was 
subject  to  the  levy  of  the  execution  under  the  Burger  judg- 
ment against  said  company,  and  in  the  possession  of  the  ap- 
pellee as  a  deputy  marshal. 

We  have  carefully  examined  the  evidence,  and  as  to  the 
first  ground  of  defence  it  must  be  said  that  the  state  of  the 
evidence  is  such  that  a  finding  either  way  upon  the  question 
of  fraud  could  not  be  disturbed  by  this  court.  We  can  not 
say  that  there  was  no  evidence  tending  to  prove  fraud. 

As  to  the  second  ground  of  defence  above  stated,  the  evi- 
dence affecting  which  we  have  recited,  it  is  contended  on  be- 
half of  the  appellant  that  at  the  time  of  the  payment  of 
$900  on  the  execution,  before  the  sale  to  the  appellant,  the 
levy  of  the  Burger  execution  was  abandoned,  and  the  pos- 
session of  the  goods  returned  to  the  brewing  company ;  and, 
further,  that  if  this  position  is  untenable,  then,  as  the  Burger 
execution  was  fully  paid  off  and  satisfied  by  the  appellant  on 
the  15th  of  September,  1887,  the  possession  of  the  appellee 
under  the  levy  then  terminated,  and  no  right  of  possession 
was  left  in  him. 

A  sheriff  or  marshal  who  makes  an  authorized  levy  upon 
goods  under  an  execution  or  attachment  acquires  thereby  a 
special  property  in  the  goods  of  the  defendant  on  which  the 
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levy  is  made,  and  the  officer  is  entitled  to  the  possession  find 
control  of  the  property,  which  by  the  levy  is  placed  in  the 
custody  of  the  law.  When  property  is  in  the  actual  or  con- 
structive possession  of  the  officer  by  virtue  of  a  levy,  the  re- 
ceipt by  him  of  a  subsequent  writ  operates  as  a  constructive 
levy  thereof  upon  the  property  so  in  his  possession. 

The  officer,  having  made  a  valid  levy, has  the  right  to  re- 
tain possession  and  control  of  the  property  for  the  purpose 
of  making  it  answer  the  demand  of  the  writ.  His  special 
property  and  right  of  possession  continue  so  long  as  the 
property  is  needed  to  satisfy  the  writ.  Freeman  Executions^ 
sections  135,  267,  268. 

The  absolute  title  or  general  property  in  goods  levied  6n 
by  virtue  of  a  writ  remains  in  the  owner,  who  may  sell  them 
while  so  in  the  custody  of  the  sheriff,  such  sale  being  sub- 
ject to  the  lien  of  the  creditor,  the  execution  plaintiff,  and 
subject  to  the  officer^s  special  title  and  right  to  retain  pos- 
session for  the  purposes  of  the  writ.  One  who  claims  title 
to  the  goods  under  a  sale  made  by  the  defendant  subsequent 
to  the  levy  has  no  more  right  than  the  defendant  to  replevy 
the  property  from  the  officer  while  the  goods  are  in  ciistodia 
legis.  Ush^r  Sales,  section  6  ;  Benj.  Sales  (3d  ed.,  Kerr's 
Am.  notes),  /section  6,  note  1 ;  Freeman  Executions^  section 
268. 

A  levy  may  be  abandoned  or  vacated,  and  the  possession 
of  the  officer  thereunder  may  be  terminated  without  the  ac- 
tual application  of  the  goods  as  directed  by  the  writ ;  and 
thereby  one  who  has  purchased  from  the  defendant  after  the 
making  of  the  levy  may  be  let  in  and  become  entitled  to 
possession  ;  but  where  an  act  of  the  officer  is  relied  on  as  an 
abandonment  of  the  levy,  the  act  should  appear  to  be  incon- 
sistent with  tHe  continuance  of  the  levy. 

The  presumption  that  the  officer  has  done  his  duty  must 
be  indulged  until  the  contrary  is  shown. 

The  fact  that  the  officer,  without  fraud,  has  left  the  goods 
in  the  care  of  the  execution  defendant  will  not  constitute  an 
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abandonment  of  the  levy.  StaUj  ex  rel,,  v.  Nelson^  1  Ind. 
522 ;  Cooky  v.  Harper,  4  Ind.  454 ;  Freeman  Executions, 
section  261. 

The  property  in  question  here,  as  shown  by  the  evidence, 
was  used  in  connection  with  a  brewery,  and  much  of  it,  not 
being  adapted  to  any  other  use,  could  not  be  sold  readily 
and  for  a  good  price. 

When  a  considerable  portion  of  the  money  to  be  made  on 
the  execution  had  been  paid,  the  officer  discharged  the  hired 
watchers,  thus  diminishing  the  expensiveness  of  the  care  of 
the  goods.  He  left  them  in  the  brewery,  some  of  the  owners 
being  present  at  the  time.  He  said  nothing  about  relinquish- 
ing his  possession,  but  he  instructed  his  deputy  to  look  after 
the  property,  and  the  deputy  considered  himself  the  cus- 
todian for  the  marshal. 

When  the  appellee,  as  sheriff,  received  the  writ  of  attach- 
ment, he  made  a  formal  levy,  treating  the  property  as  already 
in  his  possession  under  the  levy  of  th^  execution. 

The  facts  in  evidence  were  all  consistent  with  the  existence 
of  an  understanding  between  the  parties  that  the  levy  was 
not  abandoned.  It  does  not  appear  that  the  goods  were  left 
in  the  custody  of  the  execution  defendants  by  th^  connivance 
or  with  the  consent  of  the  execution  plaintiff,  or  that  he  had 
any  knowledge  of  the  doings  of  the  officer. 

The  appellant,  the  replevin  bail,  with  knowledge  of  the 
facts,  purchased  the  goods  and  brought  his  action  of  replevin 
against  the  appellee  without  first  satisfying  the  judgment. 
The  goods  could  not  then  rightfully  be  replevied  from  the 
officer  by  one  claiming  under  the  execution  defendant  through 
sale  made  after  the  levy,  under  which  they  were  still  in  cxis- 
iodia  legis.  The  fact  that  the  appellant  afterward,  on  the 
15th  of  September,  1887,  paid  the  balance  upon  the  execu- 
tion could  not  sustain  his  action  which  was  unauthorized  at 
its  commencement. 

The  evidence  was  not  insufficient  to  sustain  the  verdict. 

Upon  an  examination  of  the  instructions  given  and  re- 
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fused  to  which  our  attention  has  bee^  directed  iu  argument^ 
we  find  no  substantial  reason  for  reversal  of  the  judgment. 

The  judgment  is  affirmed^  with  costs. 

File4  Dec.  10, 1891 ;  petition  for  a  rehearing  overroled  Feb.  20, 1892. 


No.  346. 

The  Toledo,  St.  Louis  and  Kansas  City  Railroad 

Company  v.  Fenstemakea 

BAiiiBOAD. — KxUing  Stock, — Agreement  to  Maintain  CattU- Guards, — Plead' 
ing. — Exhibii. — In  an  action  against  a  railroad  company  to  recover 
damages  for  the  wrongful  killing  of  plaintiff's  colt,  caused  by  the  re- 
moval of  cattle-guards,  which  defendant's  grantor  had  agreed  in  writing 
to  maintain,  such  agreement  is  not  the  foundation  of  the  action,  and 
neither  the  original  nor  a  copy  thereof  need  be  filed  with  the  pleading. 

Same. —  Maintenance  of  Cattle- Guards. — Agreement.  —  Purchaser  Chargeable 
with  Notice. — Where  a  railroad  company,  by  agreement  with  a  land- 
owner, maintains  cattle-guards  and  wing  fences,  th6  grantee  of  such 
company  is  chargeable  with  notice  of  such  cattle-guards  and  fences, 
and  is  thereby  warned  that  there  is  some  claim  of  right  connected 
therewith. 

From  the  Grant  Circuit  Court. 

» 

8.  0.  Bayless  and  (7.  6.  Ouenther,  for  appellant. 

New,  J. — In  this  case  the  appellee  sued  the  appellant 
upon  a  complaint  consisting  of  two  paragraphs.  Demurrers 
to  each  paragraph  of  the  complaint  were  overruled. 

Several  errors  are  assigned  by  the  appellant,  hiit  its  coun- 
sel have  discussed  those  only  which  are  predicated  upon  the 
overruling  of  the  demurrer  to  the  amended  second  para- 
graph of  the  complaint,  and  the  overruling  of  the  appel- 
lant's motion  for  judgment  upon  the  special  verdict  returned 
by  the  jury.  We  have  not  been  favored  with  a  brief  from 
the  appellee. 
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The  following  is  a  somewhat  condensed  and  yet  sufficiently 
full  statement  of  the  allegations  contained  in  the  amended 
second  pai'agraph  of  the  complaint: 

George  W.  Fenstemaker  was  the  owner  of  land  in. Grant 
county,  Indiana,  and  conveyed  to  the  Frankfort,  St.  Louis 
and  Toledo  Railroad  Company  a  right  of  way  over  and 
through  said  lands  for  the  construction  of  the  track  of  said 
road.  In  consideration  of  said  conveyance,  said  company 
agreed  with' said  Fenstemaker,  in  writing,  that  it  would  con- 
struct and  maintain  cattle-guards  along  said  railroad  track 
through  said  lands  at  the  proper  places,  and  that  a  road 
crossing  should  be  constructed  by  said  railroad  company, 
and  that  the  road  through  said  land  should  be  fenced ;  thai 
under  and  by  virtue  of  said  contract  si^id  Fenstemaker  bad 
and  used  a  private  way  across  the  said  railroad  track, 
which  way  was  used  in  connection  with  the  farming  of  said 
land  in  passing  stock,  wagons  and  other  farming  implements 
from  one  part  of  said  land  to  the  other ;  that  said  Frank- 
fort, St.  Louis  and  Toledo  Bailroad  Company  thereafter,  be- 
cause of  the  conveyance  of  said  right  of  way  and  considera- 
tion promised  therefor,  did  construct  its  railroad  track  on 
said  right  of  way,  and  did  construct  proper  and  necessary 
cattle-guards  on  either  side  of  said  private  crossing  over  and 
upon  sajd  railroad  track,  and  did  construct  and  maintain 
wing  fences  from  the  ends  of  said  cattle-guards  to  the  fences 
on  each  side  of  said  right  of  way ;  that  the  defendant  there- 
after, and  prior  to  October  1st,  1888,  became  the  owner  of 
said  railroad  and  succeeded  to  all  its  rights  and  franchises, 
and  has  ever  since  had  the  operating  and  management  of 
said  road  ;^hat  the  plaintiff,  at  the  date  last  named,  was  in 
the  possession  of  the  land  through  which  said  railroad  was 
built  as  aforesaid  as  the  tenant  of  said  Fenstemaker,  and  as 
such  tenant  had  full  control  and  management  of  said  land ; 
that  on  each  side  of  said  right  of  way  there  had  been  put  in 
by  said  Fenstemaker  sufficient  gates  across  said  private  way 
on  either  side  of  said  railroad,  and  said  gates  were  kept  se- 
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carely  closed  by  the  plaiDtiff ;  that  afterwards  and  prior  to 
the  1st  day  of  October,  1888,  the  defeudant,  without  right, 
removed  said  cattle-guards  and  wing  fences;  that  at  the 
date  last  named,  plaintiff  was  necessarily  driving  his  horses 
across  said  railroad  track,  on  the  crossing  of  said  private 
way,  to  the  pasture  on  said  land,  when  one  of  said  horses,  to 
wit,  a  colt  two  years  old,  of  the  value  of  one  hundred  and 
fifty  dollars,  when  it  reached  the  point  where  said  crossing 
crosses  said  railroad  track,  ran  west  along  and  upon  said 
track  for  twenty  rods,  where  it  was  negligently  run  over  and 
killed  by  the  defendant's  locomotive  and  cars  ;  that  said  colt 
was  so  permitted  and  suffered  to  run  along  and  upon  said 
track  to  where  it  was  killed  because  of  the  failure  of  the  de- 
fendant to  construct  and  maintain  cattle  guards  on  the  east 
and  west  sides  of  said  private  way  where  it  crossed  said  rail- 
road track, — ^all  of  which  occurred  without  the  fault  of 
plaintiff,  and  to  his  damage  of  one  hundred  and  fifty  dollars. 

Among  other  pleadings,  the  general  denial  was  filed  by  the 
appellant,  and  upon  the  issues  joined  the  case  was  submitted 
for  trial  to  a  jury,  who  returned  a  special  verdict.  Judgment 
was  rendered  by  the  court  upon  the  special  verdict  for  $150 
in  favor  of  the  appellee. 

The  evidence  is  not  in  the  record,  but  from  the  facts  found 
by  the  special  verdict  it  would  seem  that  tli^  recovery  by  the 
appellee  wsls  upon  the  amended  second  paragraph  of  the 
complaint,  and  in  our  opinion  this  paragraph  states  a  good 
cause  of  action. 

The  first  objection  urged  against  it  is  that  the  written  con- 
tract referred  to  therein  must  be  regarded  as  the  foundation 
of  the  action,  and  that,  therefore,  the  original,  or  a  copy 
thereof,  should  have  been  filed  with  the  pleading. 

We  are  not  inclined  to  regard  the  writing  referred  to  as 
the  foundation  of  the  action  within  the  meaning  of  the  code. 

The  suit  is  not  to  recover  damages  resulting  necessarily 
from  the  removal  of  the  cattle-guards,  nor  to  enforce  the 
specific  performance  of  the  contract  as  such.  The  complaint 
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is  to  recover  damages  for  the  wrongful  killing  of  the  appel- 
lee's colt. 

If,  under  the  written  obligation  or  contract  in  question^ 
the  appellant  owed  to  the  appellee  a  duty  which  it  failed  to 
discharge,  and  that  failure  brought  about  or  contributed  ma- 
terially to  the  killing  of  the  colt,  the  contract  would  be  ev- 
idence in  support  of  the  cause  of  action,  but  not  its  foun- 
dation. 

But  it  is  contended  that,  independent  of  the  objection  thus 
disposed  of,  the  paragraph  of  the  complaint  we  have  been 
considering  does  not  state  a  good  cause  of  action  against  the 
appellant,  especially  that  it  is  not  shown  that  the  appellant 
had  notice  of  the  contract  referred  to. 

The  appellee,  by  virtue  of  his  tenancy,  had  the  right  to 
hold  and  enjoy  the  premises  for  farming  purposes,  and  that 
right  would  embrace  the  private  way  or  crossing  with  its 
advantages.  The  right  of  way  or  easement  through  the  land 
conveyed  to  the  Frankfort,  St.  Louis  and  Toledo  Railroad 
Company  was  a  proper  subject  of  contract,  and  when  the 
appellant  became  the  owner  of  the  road  its  right  to  use  and 
operate  the  same  was  subject  to  rights  secured  or  reserved  by 
the  contract  to  Fenstemaker,  the  owner  of  the  land.  At  the 
time  of  the  purchase  of  the  road  by  the  appellant  the  Frank- 
fort, St.  Louis  and  Toledo  Railroad  Company  had,  in  com- 
pliance with  its  contract,  constructed  the  proper  and  neces- 
sary cattle-guards  and  wing  fences,  and  was  maintaining  the 
same.  Of  the  existence  of  the  crossing,  cattle-guards  and 
wing  fences  the  appellant  must  be  presumed  to  have  had  no* 
tice,  the  same  being  upon  and  in  a  sense  a  part  of  the  rail- 
way or  route  itself.  The  appellant  was  thereby  notified  that 
there  was  in  connection  with  said  crossing,  cattle-guards  and 
wing  fences  some  claim  of  right  or  use  to  the  land-owner  or 
occupant  under  him,  which  should  have  put  it  on  inquiry. 

One  can  not  purchase  property  where  there  are  facts  known 
to  him  sufficient  to  put  him  on  inquiry,  and  hold  it  free  from 
prior  claims  or  equities  of  which  due  inquiry  would  have 


NOVEMBER  TERM,  1891.  156 

The  State,  ex  re^' Miller,  v.  Day  el  al, 

given  him  informatioD.  A  party  in  possession  of  certain  in- 
formation will  be  chargeable  with  knowledge  of  all  facts 
which  an  inquiry  suggested  by  such  information  would  have 
disclosed  to  him. 

It  is  well  settled  that  a  person  who  is  about  to  purchase 
.  land  upon  which  a  grade  for  a  railroad  is  being  constructed 
is  thereby  warned  that  there  is  some  claim  of  right  connected 
therewith,  and,  if  he  fails  to  make  proper  inquiry  as  to  the 
nature  of  the  claim,  he  buys  at  his  peril.  We  see  no  reason 
why  the  same  principle  or  rule  should  not  apply  to  purchases 
made  by  railroads  and  other  corporations.  See  IndianUfetCy 
iJ."  W.  Co.  V.  McBraoTriy  114  Ind.  198,  and  cases  there  cited. 

The  motion  made  by  the  appellant  for  judgment  on  the 
special  verdict  was  properly  overruled.  The  special  verdict 
is  lengthy,  and  no  good  purpose  can  be  accomplished  by  set- 
ting it  out  in  this  opinion.  We  have  examined  it  with  care, 
and  find  that  the  judgment  rendered  in  favor  of  the  appellee 
is  supported  fully  by  the  facts  found. 

The  judgment  is  affirmed,  with  costs.  ^ 

Filed  Dec.  9, 1891. 


No.  350. 

Thb  State,  ex  rel.  MiiiLER,  v.  Day  et  al. 

EzSMPnoN. — Partnership  Property. — Lien  of  Execution, — "Where  a  judgment 
is  recovered  against  a  firm,  and  an  execution  issued  thereon,  and  there- 
after a  dissolution  of  the  partnership  takes  place,  and  the  partnership 
property  is  divided,  and  after  the  dissolution  of  the  partnership  and 
the  division  of,  the  partnership  property,  the  execution  is  levied  on  the 
personal  property  of  one  of  the  partners  which  had  heen  set  aside  to 
him,  as  his  portion  of  the  partnership  property,  he  can  not  claim  the 
same  as  exempt  from  execution.  RMnson  v.  HugheSj  117  Ind.  293,  dis- 
tinguished. 
Cbuhpackeb,  J.,  dissents. 
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From  the  Vanderburgh  Superior  Court, 

J*  H,  Foster  and  C,  B^  Harris,  for  appellant. 
R.  G,  Wilkinson,  A,  Gilchrist  and  C.  A.  De  Bruler,  for  ap- 
pellees. • 

Seinhabd,  J. — Action  by  the  State  on  the  relation  of 
Miller  against  Day  and  his  sureties  on  his  official  bond,  as 
constable,  for  refusing  to  set  off  to  the  former  certain  prop- 
erty claimed  as  exempt  from  sale  on  execution.  A  demurrer 
was  sustained  to  the  complaint,  and  this  ruling  is  the  only 
error  assigned. 

The  complaint  shows,  among  other  things,  that  on  the 
28th  day  of  May,  1887,  the  relator  and  Minerva  Miller  en* 
tered  into  a  partnership  for  the  purpose  of  dealing  in  oils, 
paints,  wall  paper,  etc.,  and  that  such  partnership  continued 
until  the  13th  day  of  February,  1889,  when  it  was  dissolved 
by  mutual  consent,  and  the  partnership  property  divided  in 
the  proportion  in  which  each  partner  had  contributed  to  the 
assets  of  the  partnership;  that  on  the  16th  day  of  January, 
1889,  the  Lartz  Wall  Paper  Company,  of  Chicago,  Cook 
county,  Illinois,  recovered  a  judgment  against  said  firm,  in 
an  action  for  goods  sold  and  delivered  to  it,  which  was 
founded  on  a  contract  with  said  firm ;  that  the  justice  of  the 
peace,  before  whom  said  action  was  instituted  and  judgment 
recovered,  on  the  28th  day  of  January,  1889,  issued  an  execu- 
tion upon  said  judgment,  and  placed  the  same  in  the  hands 
of  the.  appellee  Day,  who  was  then  a  duly  elected,  qualified 
and  acting  constable ;  that  after  the  dissolution  of  the  part- 
nership said  Day  levied  the  execution  on  the  personal  prop- 
erty of  the  relator,  which  had  been  set  aside  to  him  as  his 
portion  of  the  partnership  property ;  that  on  the  28th  day 
of  February,  1889,  the  relator  made  out  a  proper  inventory 
and  schedule  of  his  property  which  he  owned,  or  in  which 
he  had  any  interest,  on  the  day  of  the  issuing  of  said  execu- 
tion, and  delivered  the  same  to  said  constable,  and  demanded 
that  he  set  off  all  said  property  to  him  as  exempt  flrom  exe^ 
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cation,  he  being  a  hoaseholder  of  the  State,  owning  less  than 
six  hundred  dollars  in  property  ;  that  the  appellee  refused  to 
do  this^  but  sold  the  property  on  the  exeoution,  etc. 

The  question  thus  presented  might  be  somewhat  difficult 
of  solution  had  it  not  already  been  determined  by  the  Su- 
preme Court.     Smith  v.  Harris,  7.6  Ind.  104. 

As  the  facts  involved  in  that  case  are  best  stated  in  the 
opinion  of  the  court,  we  will  quote  so  puch  thereof  as  em- 
braces such  statement,  and  also  the  point  decided : 

**  The  property  in  controversy  had  been  seized  by  the  ap- 
pellee Harris,  a  constable,  by  virtue  of*an  execution  issued 
upon  a  joint  judgment  against  the  appellant  and  one  Potts. 
The  appellant  claimed  the  property  as  his  own,  and  as  ex- 
empt from  sale  on  execution,  under  the  exemption  law.  The 
court  instructed  the  jury,  in  effect,  that  the  lien  of  the  writ 
attached  to  the  goods  when  it  came  to  the  constable's  hands, 
and  that,  if  at  that  time  the  property  was  partnership  prop- 
erty, and  was  subsequently  made  the  property  of  the  plain- 
tiff, by  Potts  releasing  his  interest  to  the  plaintifip,  this  would 
not  defeat  the  lien  of  the  writ,  and  the  appellant  would 
not  be  entitled  to  claim  it  as  exempt.  This  presents  the 
main  question  which  counsel  have  discussed ;  that  is  to  say, 
whether  partnership  property,  or  an  interest  therein,  can  be 
claimed  as  exempt  from  execution  by  the  individual  mem- 
ber of  the  firm.  The  question  has  been  already  decided  in 
the  negative  by  this  court.  Love  v.  Blair,  72  Ind.  281. 
Whether  the  exemption  could  be  claimed,  depended  on  the 
ownership  at  the  time  the  writ  issued  and  became  a  lien, 
and  so  the  i^sue  was  distinctly  submitted  to  the  jury.  There 
was  no  error  in  the  instruction,  in  this  respect.^' 

It  will  thus  be  seen  that  the  facts  underlying  the  case 
from  which  we  make  the  quotation  are  almost  identical  with 
those  in  the  case  under  consideration.  As  in  that  case,  so 
in  the  case  at  bar,  the  execution  issued  before  the  dissolu- 
tion of  the  partnership,  and  the  lien  attached  the  moment 
the  writ  came  into  the  officer's  hands.     At  that  time  it  is 
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conceded  that  the  property  claimed  as  exempt  was  partner-  * 
ship  property  and  subject  to  the  payment  of  partnership 
debts.  While  such  property  belongs  to  the  firm  it  can  not 
be  said  to  belong  to  either  partner  separately.  The  only  in- 
terest he  has  in  it  is  one  in  common  with  his  partner^  and 
so  long  as  it  remains  undivided  it  can  not  be  appropriated, 
in  whole  or  in  part,  to  the  benefit  of  his  family.  Pond  v. 
Kimball,  101  Mass.  105 ;  Henry  v.  Anderaon,  77  Ind.  361 ; 
Deeter  v.  SellerSj  102  Ind.  468;  Goudy  v.  Werbe,  117  Ind. 
154. 

By  the  dissolution  and  the  release  of  Minerva  Miller's  in* 
terest  in  the  property  the  ownership  was  changed,  and  the 
goods  became  the  individual  property  of  the  relator;  but 
this  did  not  defeat  the  lien  which  bad  attached  while  the 
property  was  owned  by  the  firm  as  firm  property.  The  law 
clearly  recognizes  an  ownership  in  firm  assets  which  is  sep- 
arate and  distinct  from  individual  ownership,  as  much  so  as 
is  the  property  of  a  corporation,  in  a  certain  sense.  When- 
ever, therefore,  a  change  takes  place,  by  which  such  owner- 
ship is  transferred  from  the  partnership  to  an  individual 
person,  the  transfer  carries  with  it  all  encumbrances  that  had 
attached  to  the  property  under  the  former  ownership. 

If  the  lien-holder  could  thus  be  deprived  of  the  benefits 
of  an  execution  lien  which  had  fastened  to  the  debtor's  prop- 
erty prior  to  the  transfer,  we  do  not  see  why,  upon  the  same 
principle,  one  ordinarily  entitled  to  exemption  might  not 
purchase,  or  otherwise  acquire,  from  another,  property  that 
had  been  encumbered  by  liens  while  owned  by  such  other 
person,  and  then  defeat  such  liens  by  claiming  the  property 
exempt  as  against  the  debts. of  the  former  owner.  Where 
no  transfer  of  ownership  has  taken  place,  but  a  mere  change 
of  the  status  of  the  owner  has  occurred,  as  where  he  becomes 
a  householder  after  the  execution  issues,  we  can  understand 
how  a  different  rule  may  be  applied.  There  the  principle 
of  liberal  interpretation  may  well  be  invoked,  we  take  it,  not 
indeed  to  give  the  debtor  any  new  interest  in  the  property. 
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but  to  make  effectual  to  him  a  right  in  such  property  of 
which  he  had  been  the  owner  all  along^  but  which^  having 
become  encumbered  with  a  lien  for  his  own  indebtedness^  he 
musty  except  for  his  newly-acquired  status^  surrender  in  sat- 
isfaction of  such  lien. 

The  difference  in  the  two  cases  is  obvious.  In  the  one  it 
is  the  property  that  has  changed  status,  in  the  othei^it  is  the 
owner,  and  not  the  property. 

In  the  case  cited  the  Supreme  Court  expressly  refused  to 
go  as  far  in  the  construction  of  the  exemption  laws  as  the 
appellant  asks  us  to  go  here,  and,  to  our  knowledge,  that 
court  has  never  given  any  later  expression  upon  the  subject 
which  conflicts  with  the  one  there  given.  On  the  contrary, 
in  a  much  later  decision,  the  case  we  quote  from  was  cited 
with  approval,  and  at  least  by  clear  implication  recognized 
as  settling  this  principle.  Goudy  v.  Werbcy  supra.  In  that 
case  the  precise  question  here  involved  was  perhaps  not  di- 
rectly in  issue,  but  it  was  so  at  least  indirectly.  The  court, 
after  again  deciding  that  a  partner  is  not  entitled  to  claim 
firm  property  as  exempt  before  a  severance  takes  place,  holds 
that  partners  may,  in  good  faith,  sever  their  partnership 
property  by  sale  or  division  among  themselves,  even  for  the 
purpose  of  enabling  one  of  the  partners  to  claim  his  share 
as  exempt  from  sale  on  execution,  provided  they  do  so  before 
the  firm  creditors  obtain  a  lien  thereon.  When  the  court  in 
this  late  case  thus  expressly  limits  its  construction  we  can 
not  see  how  it  can  be  claimed  that  the.  adjudications  subse- 
quent to  Smith  V.  HarriSy  supra,  have  overturned  the  doctrine 
of  that  case. 

But  it  is  argued  that  such  overruling  has  taken  place,  by 
implication  at  least,  in  the  case  of  Robinson  v.  Hughes,  117 
Ind.  293.  We  have  taken  some  pains  to  study  the  questions 
decided  in  that  case,  which  is  relied  upon  as  declaring  a 
different  doctrine,  and  have  not  been  able  to  bring  our  minds 
to  a  conclusion  in  harmony  with  the  appellant's  contention. 
In  the  case  last  cited  the  execution  defendant  married  and 
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became  a  householder  after  the  lien  of  the  execution  had  at- 
tached, and  the  court  held  that  by  this  voluntary  act  of  his 
he  rendered  himself  entitled  to  the  benefits  of  the  exemp- 
tion laWy  notwithstanding  the  execution.  There  had  been  no 
change  whatever  in  the  ownership  of  the  property,  while,  in 
Smith  V.  Harris,  supra,  as  in  the  case  at  bar,  the  property 
was  transferred  with  the  lien  upon  it,  from  the  firm  to  the 
individual  partner.  ' 

The  fact  that  the  partnership  creditors  have  precedence 
over  the  individual  creditors  only  by  reason  of  the  equitable 
liens  which  the  partners  have  upon  the  firm  property,  and 
that  when  these  equitable  liens  have  been  surrendered  or 
waived  the  right  to  priority  ceases,  can  not  strengthen  the 
appellant's  position.  The  surrender  of  the  equities  of  the 
partners  will  doubtless  operate  to  do  away  with  the  priority 
of  partnership  over  individual  claims,  but  it  does  not  follow 
from  this  that  the  partners  may  waive  their  equities  after 
they  have  become  crystallized,  as  it  were,  into  statutory  liens 
of  firm  creditors.  The  waiver  of  the  equitable  liens  of  the 
partners  may  take  place  at  any  time,  and  there  need  be  no 
dissolution  of  the  partnership,  for  the  partners  may  surrender 
their  equities  to  let  in  mortgage  liens  for  individual  debts 
even.  Purple  v.  FarringtoUj  119  Ind.  164.  But  if  the  part- 
ners, by  waiving  their  equities,  can  defeat  execution  liens 
that  have  accrued  upon  the  partnership  property,  it  is  hard 
to  see  why  they  may  not  by  such  voluntary  action  give  pri- 
ority to  liens  for  individual  debts,  such  as  mortgages  or  other 
executions,  and  thus  postpone,  or  even  defeat,  in  case  of  in- 
solvency, the  prior  liens  of  firm  creditors;  or  why  the  part- 
ners may  not  defeat  such  prior  liens  by  turning  over  the 
property  itself,  after  the  liens  have  attached,  in  payment  of 
the  individual  debts  of  some  of  the. partners.  That  this  could 
have  been  done  before  any  lien  had  attached  can  not  be 
doubted  ;  but  that  it  may  be  done  afterward  we  hardly  think 
the  appellant's  counsel  themselves  would  claim. 

In  States  where  the  courts  hold  that  the  exemption  may 
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be  claimed  out  of  partnership  property  the  rule  is,  of  course, 
different.  There  no  reason  exists  why  the  right  of  exemp- 
tion may  not  be  claimed  at  any  time  before  sale^  whether 
liens  have  attached  or  not.  But  we  presume  it  will  hardly 
be  contended  now,  in  Indiana,  that  the  statutes  of  exemp- 
tion may  be  applied  to  partnership  property,  for,  notwith- 
standing its  criticism  of  the  earlier  cases^  the  Supreme  Court 
has  but  recently  declared,  in  effect,  that  the  question  is  no 
longer  to  be  regarded  as  an  open  one.  Qoudy  v.  Werbcy 
supra.  If,  however,  by  the  mere  volition  of  the  parties,  in 
waiving  their  equities,  an  execution  lien  may  be  defeated, 
we  know  of  no  reason  why  this  may  not  also  be  done  during 
the  existence  of  the  partnership,  and  without  any  dissolu- 
tion ;  for  it  is  not  by  dissolution  only  that  the  equities  of 
the  partners  may  be  waived,  as  has  been  seen  in  the  case 
wber^  a  mortgage  was  given  and  upheld  upon  partnership 
property  for  the  debt  of  an  individual  partner. 

For  these  reasons  we  are  unwilling  to  depart  from  the 
doctrine  declared  in  the  case  of  Smith  v.  Harris,  aupra^  and 
can  come  to  no  other  conclusion  than  that  the  constable  did 
right  in  refusing  to  set  apart  t^  the  relator  the  property  he 
claimed  as  exempt,  and  that  the  court  committed  no  error 
in  sustaining  the  demurrer. 

Judgment  aflSrmed. 

FUed  Dec.  9, 1691. 

Dissenting  Opinion. 
Cbumpackeb,  J. — I  can  not  concur  in  the  conclusion  of 

m 

the  court,  that  the  general  lien  of  an  execution  upon  part- 
nership property  is  paramount  to  the  constitutional  right  to 
exemption  after  the  firm  has  been  dissolved,  and  the  prop- 
erty divided  between  the  partners.  No  one  will  deny  the 
right  of  the  owners  of  an  estate  in  common  to  claim  their  re- 
spective shares  of  such  estate^  under  the  exemption  laws^ 
Vol.  3.— 11 
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from  the  lien  of  an  execution  upon  a  judgment  against  all  of 
the  owners  jointly. 

The  only  reason  why  this  doctrine  does  not  apply  to  ex- 
isting partnerships  is  that  each  partner  has  the  right  to  in- 
sist that  the  joint  property  shall  be  used  for  the  payment  of 
firm  debts  before  a  member  of  the  firm  may  appropriate  any 
part  of  it  to  his  individual  use. 

This  right  is  essentially  personal  to  the  members  of  the 
firm,  and  is  paramount  to  the  right  of  exemption  in  the  in- 
dividual members,  and  it  furnishes  the  only  basis  for  the  su- 
perior rights  of  firm  creditors.  Such  creditors  are  permitted 
to  avail  themselves  of  it  upon  the  theory  that  its  exercise  is 
beneficial  to  the  several  members  of  the  partnership^  and 
for  this  reason  they  are  presumed  to  assent  thereto.  But  the 
partners  may  surrender  such  right,  and  when  this  is  done 
the  firm  creditors  are  reduced  to  the  same  footing  as  indi- 
vidual creditors.  In  my  opinion  there  is  no  adequate  reason 
why  this  may  not  be  done  after  an  execution  lien  has  at- 
tached. 

A  partnership  is  not  such  a  distinct  legal  entity  that  upon 
its  dissolution,  and  the  division  of  its  property,  the  respect- 
ive members  are  presumed  to  hold  their  shares  in  the  right 
of  the  firm.  There  is  no  change  of  title  upon  such  division, 
but  each  member  thereafter  holds  his  share  in  severalty  by 
the  same  title  by  which  he  held  his  undivided  interest  in  the 
joint  property.  Execution  liens  do  not  confer  vested  rights 
upon  the  creditor,  and  when  a  debtor  presents  his  schedule 
and  demands  property  exempt  from  sale,  the  inquiry  is  di- 
rected to  the  conditions  at  that  time,  and  if  they  then  con- 
cur in  his  fisivor  the  right  can  not  be  denied.  State^  ex  rel.,  v. 
Read,  94  Ind.  103;  Eltzroth  v.  Webster,  15  Ind.  21. 

Many  courts,  outside  of  this  State,  recognize  the  right  of 
partners  to  claim  property  under  the  exemption  laws  which 
came  to  them  upon  a  dissolution  of  the  firm  after  an  execu- 
tion lien   has  attached.     Russell  v.  Lennon,  39  Wis.  570 ; 
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Blanchard  v.  Pasohal,  68  Ga.  32 ;  Skinner  v.  Shannon,  44 
Mich.  86 ;  Stewart  v.  Brown,  37  N.  Y.  350. 

It  is  well  settled  that  a  debtor  may,  by  bis  own  voluutary 
act,  divest  an  execution  lien,  and  hold  property  from  sale 
upon  execution,  by  putting  himself  in  a  position  to  claim 
such  property  when  he  had  no  right  to  it  when  the  lien  at- 
tached. Robinaon  v.  Hughea,  117  Ind.  293 ;  Waiaon  v.  Simp^ 
son,  5  Ala.  233  ;  Letchford  v.  Ca^Tf,  52  Miss.  791 ;  MoManus 
V.  Campbell,  37  Texas,  267. 

The  case  of  Smith  v.  Harris,  76  Ind.  104,  upon  which  the 
principal  opinion  seems  to  be  founded,  was  expressly  decided 
upon  the  authority  of  Love  v.  Blair,  72  Ind.  281,  and  an 
examination  of  the  latter  case  will  disclose  that  it  contained 
no  such  question.  So  Smith  v.  Harris,  supra,  can  not  be  re- 
garded as  the  deliberate  declaration  of  the  Supreme  Court 
upon  the  question,  and  it  is  so  at  variance  with  the  principles 
declared  in  Robinson  v.  Hughes,  supra,  and  Goudy  v.  Werbe, 
111  Ind.  154,  that  it  ought  not  to  be  accorded  a  controlling 
influence  in  the  decision  of  this  case.  Besides,  it  entirely  dis- 
regards that  familiar  rule  which  requires  the  exemption 
laws  to  be  most  liberally  construed  in  favor  of  the  debtor. 
KesUer  v.  Kern,  2  Ind.  App.  488 ;  }Vilson  v.  Joseph,  107 
Ind.  490;  Butner  v.  Bowser,  104  Ind.  255;  Astley  v.  Capron, 
89  Ind.  167. 

For  these  reasons  I  respectfully  dissent  from  the  decision 
of  the  court. 

FUed  Dec.  9,  1891. 


\ 
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Sinclair,  Administratrix,  v.  Hanna. 
No.  367. 

Sinclair,  Administratrix,  t;.  Hanna. 

Bill  of  Exceftionb. — Sv^fcUney. — AUempUd  IncorpanUion  </  Oral  /tufme- 
tioiu  by  B^erenee, — An  oral  instruction,  by  whomsoeyer  reduced  to  writ* 
ing  after  its  delivery,  is  not  a  **  written  instrument "  within  the  meaning 
of  section  626,  R.  S.  1881,  which  authorizes  wiltten  instruments  to  be 
brought  into  the  bill  of  exceptions  by  the  use  of  the  words  "here  insert." 
Such  an  instruction  must  be  copied  into  the  bill  when  it  is  signed  by 
the  judge. 

From  the  Allen  Circuit  Court. 

H.  Coleriokf  for  appellant. 

W.  H.  Shambaugh,  for  appellee. 

New,  J. — This  action  was  brought  by  the  appellee  against 
the  appellant,  as  administratrix  of  the  estate  of  Samuel  £. 
Sinclair,  deceased,  to  recover  one-half  of  an  attorney  fee  of 
five  hundred  dollars  alleged  to  have  been  collected  and 
wholly  appropriated  to  his  own  use  by  the  decedent,  said  fee 
belonging  jointly  and  equally  to  the  appellee  and  the  decedent 
as  partners  in  the  practice  of  law. 

The  appellant  answered  in  three  paragraphs  :  The  general 
denial,  payment  and  set-off.  There  was  a  trial  by  jury,  with 
verdict  and  judgment  for  $250  in  favor  of  the  appellee. 

Of  the  errors  assigned  by  the  appellant,  the  overruling  of 
her  motion  for  a  new  trial  is  the  only  one  discussed.  And 
of  the  reasons  named  for  a  new  trial  the  only  one  we  have 
been  asked  to  consider  relates  to  instruction  numbered  three 
of  the  oral  instructions  given  to  the  jury  by  the  court  upon 
its  own  motion. 

No  question,  in  our  opinion,  in  reference  to  the  instruc- 
tions is  properly  in  the  record. 

In  order  that  instructions  may  be  reviewed  in  this  court 
they  must  be  made  a  part  of  the  record  by  a  bill  of  excep- 
tions, or  as  provided  by  sections  533  and  535,  B.  S.  1881. 

In  the  case  in  hearing  there  was  an  attempt  to  make  the 
oral  instructions  a  part  of  the  record  by  a  bill  of  exceptions. 
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By  the  record  as  first  filed  the  instructious  appeared  to  be 
properly  brought  into  the  record  by  a  bill  of  exceptions.  A 
transcript  of  the  original  bill  of  exceptions^  however^  as 
oerj;ified  up^  in  response  to  a  writ  of  certiorari  issued  on  mo- 
tion of  the  appellant,  shows  that  the  instructions  had  not 
been  copied  into  the  bill  when  it  was  signed  by  the  judge 
and  filed  in  the  office  of  the  clerk  of  the  circuit  court. 

In  the  bill  signed  by  the  judge  a  place  for  the  oral  instruc- 
tions given  was  indicated  by  the  initials  of  the  words  '^  here 
insert ''  in  parenthesis. 

We  do  not  think  that  the  signing  thus  of  a  skeleton  bill 
of  exceptions,  which  undertakes  to  incorporate  oral  instruc- 
tions by  ^'  here  insert/^  amounts  to  an  authentication  of  the 
instructions  by  the  court. 

Section  626,  B.  S.  1881  is  as  follows : 

'^  The  party  objecting  to  the  decision  must  except  at  the 
time  the  decision  is  made ;  but  time  may  be  given  to  reduce 
the  exception  to  writing,  but  not  beyond  the  term,  unless  by 
special  leave  of  the  court.  It  shall  not  be  necessary  to  copy 
a  written  instrument  or  any  documentary  evidence  into  a 
bill  of  exceptions,  but  it  shall  be  sufficient  to  refer  to  such 
evidence,  if  its  appropriate  place  be  designated  by  the  words 
*  here  insert : '  Provided^  That  if  a  motion  for  a  new  trial 
shall  be  filed  in  a  cause  in  which  such  decision,  so  excepted 
to,  is  assigned  as  a  reason  for  a  new  trial,  such  motion  shall 
carry  such  decision  and  exception  forward  to  the  time  of  rul- 
ing on  such  motion,  and  time  may  then  be  given  by  the 
court  within  which  to  reduce  such  exception  to  writing. '^ 

This  section  of  the  code,  it  will  be  seen,  provides  that  in 
the  preparation  or  making  up  of  a  bill  of  exceptions  it  shall 
not  be  necessary  to  copy  "  a  written  instrument  or  any  doc- 
umentary evidence^'  into  the  bill,  but  it  shall  be  sufficient 
to  refer  to  "  such  evidence,''  if  its  appropriate  place  be  desig- 
nated by  the  words  "  here  insert." 

In  Oincinnati,  etc.,  R.  JB.  Co.  v.  Butler,  103  Ind.  81,  the 
instructions  were  in  writing,  signed  by  the  court,  and  other- 
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wise  so  described  and  identified  in  the  bill  of  exceptions  that 
the  clerk  could  not  well  mistake  the  instructions  which  were 
to  be  copied  by  him  into  the  transcript  of  the  bill^and  when 
the  transcript  was  thereafter'read^  the  instructions  so  copied 
could,  without  difficulty,  be  recognized  as  the  instructions 
referred  to  in  the  bill.  The  court  held  that  the  instructions 
being  thus  described  and  identified,  the  clerk  could,  in  mak- 
ing up  the  transcript,  copy  the  instructions  into  that  part  of 
the  bill  where  occurred  the  words  "  here  insert/' 

This  would  seem  to  be  a  very  free  or  liberal  construction 
of  the  words  *^  written  instrument,''  but  we  do  not  see  how 
oral  instructions,  by  whomsoever  reduced  to  writing  after 
their  delivery  and  after  they  have  fully  performed  their  of- 
fice with  the  jury,  can  be  held  to  be  a  ^'  written  instrument " 
within  the  meaning  of  the  statute  quoted. 

The  '*  written  instrument  "  or  *'  documentary  evidence  " 
referred  to  in  the  statute,  must,  in  our  opinion,  be  in  exist- 
ence at  the  time  when  it  or  they  first  enter  into  and  become 
a  part  of  the  proceedings  in  the  case.  This,  as  it  seems  to 
us,  is  too  plain  to  require  elaboration. 

The  Revised  Statutes  of  1852  (2  Gavin  &  Hord;  209, 
section  343)  contained  a  provision  identical  with  section  626, 
R.  S.  1881,  except  the  proviso  found  in  the  latter. 

In  CHixk  V.  Stale,  40  Ind.  263,  the  court,  in  construing 
the  words  "  a  written  instrument  or  any  documentary  evi- 
dence," as  found  in  said  section,  held  that  those  words  '^  ev- 
idently had  reference  to  such  instruments  as  were  the  foun- 
dation of  the  action,  or  exhibits  filed  with  the  pleadings,  and 
to  depositions  and  documentary  evidence."  The  court,  it 
will  be  observed,  does  not  mention  instructions,  whether 
written  or  oral. 

Whether  this  is  giving  to  the  statute  a  construction  too 
narrow  or  too  broad  we  need  not  say,  but  the  case  is  one 
which  is  not  without  weight  in  the  solution  of  the  question 
we  are  now  considering. 

At  the  November  term,  1885,  of  the  Supreme  Court,  which 
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was  the  term  following  the  decision  in  the  case  of  Oincinnatiy 
etc.,  R.  R,  Co.  V.  Butler y  supra,  it  was,  in  Lowery  v.  Carver, 
104  Ind.  447,  in  effect  held  that  the  original  long-hand  man- 
uscript of  the  evidence  could,  under  the  section  in  question, 
be  incorporated  hy  the  clerk  into  the  bill  of  exceptions  where 
a  place  therefor  was  indicated  therein  by  the  use  of  the  words 
*'  here  insert.^'  Since  then,  however,  it  has  repeatedly  and 
correctly,  as  we  believe,  been  held  by  the  Supreme  Court 
that  the  clerk  has  no  such  power ;  that  the  stenographer's 
manuscript  of  the  evidence  must  be  bodily  incorporated  in 
the  bill  before  it  is  signed.  Wagoner  v.  Wilson,  108  Ind.  210 ; 
Doyal  V.  Landes,  119  Ind.  479 ;  Clark  v.  State,  ex  reL,  125 
Ind.  1 ;  Fi8(ms  v.  Turner,  125  Ind.  46  ;  Walter  v.  Ukl,  post, 
p.  219.  See,  also.  Cluck  v.  State,  supra;  Stewart  v.  Rankin, 
39  Ind.  161. 

The  oral  instruction  complained  of  is  not  properly  in  the 
record. 

The  judgment  is  affirmed,  with  costs. 

FUed  Dec.  8, 1891. 


No.  262.     » 

Repp  et  al.  v.  Wiles- 

Attorney  and  Ci^iemt. — Power  io  Compromise  Claim, — An  attorney  has  no 
general  aatfaority  to  compromise  a  claim  put  in  his  hands  for  collection 
by  receiving  a  snm  less  than  its  face  value.  It  is  his  duty  to  serve  his 
client  with  reasonable  skill  and  vigilance,  and  to  secare  to  him  what- 
ever honorable  advantages  these  qualities  will  obtain.  It  is  only  in 
cases  of  emergency,  where  the  interests  of  the  client  reasonably  appear 
to  be  in  jeopardy  if  action  be  deferred,  that  an  attorney  is  justified  in 
departing  from  his  usual  and  general  line  of  duty. 

Sake. — Emergency. — Acceptance  of  Offer  of  Compromwe. — In  such  case  an 
oiTer  of  compromise  may  be  accepted  by  the  attorney  acting  upon  his 
own  advice,  provided  it  appear  to  be  in  the  best  interest  of  the  client,  and 
immediate  action  thereon  is  demanded  to  prevent  a  probable  sacrifice. 
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If  the  attorney  has  time  to  commanicate  the  situation  to  the  client 
without  hazarding  a  loss  he  must  do  so. 

8auk.  ^Compromise  of  CSaim, — Liability. — Where  attorneys  compromised  a 
claim  of  their  clients  where  there  was  no  emergency  requiring  imme- 
diate action,  consulting  but  one,  who  gave  his  consent,  but  did  not  as- 
sume to  act  for  the  rest,  they  are  liable  for  the  full  ^tmount  of  the  claim 
to  those  who  did  not  assent  to  the  compromise.  The  fact  that  all  the 
clients  but  one  lived  in  distant  parts  gaye  the  attorneys  no  authority 
to  accept  an  offer  of  compromise,  unless  they  were  compelled  to  act  be- 
fore they  could  by  reasonable  efforts  adyise  with  their  clients  concern- 
ing the  matter. 

Sams. — SdUemeiU, — In  such  case  an  agreement  with  an  attorney  employed 
by  the  clients  to  compel  the  attorneys  to  pay  over  the  collection,  whereby 
a  third  person  should  pay. a  certain  sum  in  full  settlement  and  compro- 
mise of  the  claim,  will  not  protect  the  delinquent  attorneys,  unless  the 
clients'  attorney  had  authority  to«ompromue  the  claim. 

From  the  Shelby  Circuit  Court. 

J.  B.  McFadderiy  for  appellants. 

.6.  F.  Love  and  H.  C.  Alotrison,  for  appellee. 

Crumpackeb,  J. — This  action  was  commenced  by  John 
Repp  and  his  co-appellants  against  Wiles  &  Berryman,  as 
partners^  to  recover  from  them  money  alleged  to  have  been 
collected  by  the  defendants  as  attorneys.  After  the  com- 
mencement of  the  action  Berryman  died,  and  the  cause  was 
prosecuted  to  final  judgment  against  Wiles  alone. 

An  answer  was  filed  consisting  of  eleven  paragraphs,  plead- 
ing payment,  settlement,  accord  and  satisfaction,  and  other 
special  defences. 

A  reply  of  several  paragraphs  closed  the  issues,  and  the 
cause  was  tried  by  the  court,  who,  pursuant  to  a  proper  re- 
quest, found  the  facts  specially  and  stated  the  conclusions  of 
law  thereon. 

The  defendant  had  judgment  upon  the  finding  of  facts  and 
conclusions.  Exceptions  were  duly  taken  to  the  conclusions 
of  law. 

The  pleadings  are  remarkably  long,  covering  over  sixty 
pages  of  the  transcri])t,  and  a  great  many  questions  arising 
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thereon  are  discussed  at  considerable  length  by  counsel  for 
the  respective  parties. 

There  is  but  a  small  amount  in  controversy,  and  it  would 
require  an  exceedingly  voluminous  opinion  to  state  and  de- 
cide each  question  discussed,  and  as  the  vital  questions  come 
before  us  upon  the  exceptions  to  the  conclusions  of  law  upon 
the  special  finding,  we  have  determined  to  notice  them 
alone. 

The  finding  is  substantially  as  follows  : 

In  the  year  1880  Wiles  &  Berryman  ^ere  partners  in  the 
practice  of  law  at  Shelbyville,  Indiana,  and  the  appellants 
held  a  claim  against  the  estate  of  Alonzo  Blair,  deceased, 
which  was  then  in  process  of  settlement  in  the  Shelby  Cir- 
cuit Court.  John  and  Benjamin  Repp,  acting  fbr  them- 
selves and  their  co-appellants,  placed  said  claim'inthe  hands 
of  Wiles  &  Berryman  for  collection,  and  they  filed  it  in  due 
form  against  said  estate  and  obtained  an  allowance  for  the 
full  amount,  to  wit,  $550,  in  July  1880.  The  business  con- 
nected with  the  handling  of  appellants'  said  claim  was  done 
by  Berryman,  and  Wiles  had  no  personal  knowledge  of  it 
until  in  1885,  yet  Berryman  was  acting  on  behalf  of  the 
firm.  The  administration  was  pending  for  several  years,  and 
in  the  early  part  of  the  year  1887  said  estate  was  generally 
supposed  to  be  insolvent,  and  the  administrator  so  informed 
Berryman,  and  offered  him  the  amount  of  said  claim  less  the 
interest  in  full  settlement  and  compromise  of  the  same.  At 
that  time  the  appellants  all  lived  in  remote  parts  of  different 
States  and  remote  from  Shelbyville,  except  Benjamin  Repp, 
who  lived  at  Columbus,  Indiana,  and  Berryman  informed 
him  by  mail  of  the  probatble  condition  of  the  estate,  and  of 
the  administrator's  offer  of  settlement.  He  answered  *^  that 
80  far  as  he  was  concerned,  if  that  was  the  best  he  could  do 
he  was  willing  to  accept  it.''  Thereupon  said  Berryman, 
acting  in  good  faith,  and  honestly  believing  said  estate  to  be 
insolvent,  accepted  said  proposition  and  received  the  sum  of 
$550  in  full  settlement  of  the  claim,  which  with  accrued  in- 
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erest  then  amounted  to  $641. 67.  No  demand  was  made 
upon  Wiles  &  Berryman,  or  either  of  them,  for  said  collec- 
tion until  the  latter  part  of  March,  1885,  and  thereafter  the 
appellants  employed  James  McFadden,  an  attorney  of  the 
Shelby  bar,  to  collect  said  claim  from  Wiles  &  Berryman. 
Berryman  had  received  the  money  and  was  unable  to  repay 
it,  and  for  the  purpose  of  relieving  him  from  liability  one  John 
C.  Deprez  paid  said  McFadden,  as  appellants'  attorney,  the 
sum  of  $330,  in  full  satisfaction  of  the  interests  of  three  of  the 
appellants,  viz. :  John  Repp,  Benjamin  Bepp  and  Catharine 
Dyson,  who  were  each  the  owner  of  one-fifth  of  said  claim, 
and  at  the  same  time  ''  said  Deprez  obligated  himself  in 
writing  to  pay  to  said  McFadden  for  the  other  plainti£&  the 
further  sam  of  $220  so  soon  as  he  produced  authority  from 
them  to  receipt  for  the  same,  on  condition  that  it  should  be 
in  full  payment  and  satisfaction  of  the  whole  of  said  claim, 
and  that  said  McFadden  agreed  in  writing  to  receive  said 
sum  of  money  so  paid,  and  agreed  to  be  paid,  by  said  Deprez 
in  full  settlement  and  compromise  of  said  claim ; ''  that 
thereafter,  on  the  13th  day  of  January,  1887,  said  McFad- 
den, as  attorney  for  appellants,  sued  said  Wiles  &  Berryman, 
in  the  Shelby  Circuit  Court,  for  the  entire  demand,  and 
while  said  suit  was  pending  Deprez  paid  to  the  clerk  of  said 
court,  in  open  court,  said  sum  of  $220  for  the  other  appel- 
lants as  provided  in  his  written  obligation,  and  announced 
said  payment  in  the  presence  and  hearing  of  said  McFadden 
"  and  those  of  his  clients  who  were  there  present  in  court,'' 
and  in  the  hearing  of  the  court,  and  thereupon  McFadden 
dismissed  said  suit ;  that  said  sum  of  $220  has  ever  since  re- 
mained and  still  is  in  the  custody  of  the  clerk  subject  to  the 
order  of  the  appellants.  Wiles  received  no  part  of  the 
money  in  question,  and  the  whole  sum — $550 — so  paid  by 
said  Deprez,  as  above  found,  was  paid  by  him  for  the  benefit 
and  relief  of  Berryman  and  upon  condition  that  it  be  re- 
ceived in  full  settlement  o^  said  claim  ;  that  said  money  was 
paid  to  and  received  by  said  McFadden  as  appellants'  attor- 
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ney,  and  he  is  their  attorney  in  the  present  action^  which  was 
commenced  some  time  after  the  dismissal  of  the  suit  as  here- 
tofore  noticed. 

The  services  of  Wiles  &  Berryman  in  collecting  said  claim 
against  Blair's  estate  were  of  the  value  of  forty  dollars,  and 
have  not  been  paid  for.  Berryman  died  intestate  and  in- 
solvent in  the  year  1887,  and  no  administration  was  had 
upon  his  estate. 

The  court  further  found  that  the  claim  sued  upon  '^  was 
fully  compromised  and  settled  "  between  Duprez  and  Mc- 
Fadden,  as  above  shown,  and  that  part  of  the  appellants  re- 
ceived from  McFadden  their  part  of  the  money  so  paid  to 
him  u^on  such  settlement. 

The  court  concludes  that  appellants  are  entitled  to  the 
$220  paid  the  clerk  for  them  and  nothing  more. 

Wiles  &  Berryman  were  partners  and  received  the  claim, 
for  collection  as  such,  and  each  was  responsible  for  the  con- 
duct of  the  other  in  handling  the  claim  and  accounting  for 
the  proceeds,  whether  he  personally  had  anything  to  do  with 
it  or  not.     This  is  rudimentary. 

An  attorney  has  no  general  authority  to  compromise  a 
claim  put  in  his  hands  for  collection,  by  receiving  a  sum  less 
than  its  face  value.  It  is  his  duty  to  serve  his  client  with 
reasonable  skill  and  vigilance,  and  to  secure  to  him  what- 
ever honorable  advantages  these  qualities  will  obtain.  It  is 
only  in  cases  of  emergency  where  the  interests  of  the  client 
reasonably  appear  to  be  in  jeopardy  if  action  be  deferred 
that  an  attorney  is  justified  in  departing  from  his  usual  and 
general  line  of  duty.  In  such  cases  an  offer  of  compromise 
may  be  accepted  by  the  attorney  acting  upon  his  own  advice, 
provided  it  appear  to  be  in  th.e  best  interest  of  the  client  and 
immediate  action  thereon  is  demanded  to  prevent  a  probable 
sacrifice.  If  the  attorney  has  time  to  communicate  the  sit- 
uation to  the  client  without  hazarding  a  loss,  he  must  do  so. 
Union  Jf.  X.  Ins.  Co.  v.  Buchanan,  100  Ind.  63. 

In  deciding  this  question  the  court  in  that  case  said  :  "  If 
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there  is  time  and  opportunity  for  consultation  with  the  client^ 
then  the  attorney  should  not  assume  authority  to  compro- 
mise his  client's  claim ;  but  if  there  is  an  emergency  that 
prevents  consultation,  and  forces  immediate  action,  it  is  the 
duty  of  the  attorney  to  take  such  steps  as  will  secure  the 
greatest  benefit  to  his  client.  The  necessity  creates  the  au- 
thority, and  the  position  of  the  attorney  demands  that  the 
authority  be  exercised  for  the  client's  good.  Where  there  is 
no  emergency,  there  is  no  authority,  but  the  authority  springs 
into  existence  with  the  emergency.'' 

In  the  case  before  us  there  does  not  appear  to  have  been 
an  emergency  requiring  immediate  action.  While  it  is  found 
that  it  was  generally  supposed  the  Blair  estate  was  insolvent, 
and  the  attorneys  acted  in  good  faith  in  that  belief  in  ac- 
cepting the  offer  of  compromise,  it  does  not  appear  that  the 
offer  might  not  have  stood  for  a  month  without  incurring 
the  hazard  of  loss.  The  fact  that  all  of  the  appellants  but 
one  lived  in  distant  parts  would  give  the  attorneys  no  au- 
thority to  accept  an  offer  of  compromise,  unless  they  were 
compelled  to  act  before  they  could  by  reasonable  efforts  ad- 
vise with  their  clients  concerning  the  matter. 

The  appellant  who  was  notified  of  the  proposition  did  not 
assume  to  act  for  any  one  but  himself.  There  being  no  emer- 
gency under  the  facts  set  out  in  the  finding,  the  compromise 
was  unauthorized  as  to  all  the  appellants  except  Benjamin 
Repp. 

This  being  the  case,  Wiles  &  Berryman  were  bound  to  ac- 
count for  the  full  amount  of  the  claim  to  those  who  did  not 
consent  to  the  compromise,  and  the  subsequent  settlement 
with  McFadden  would  not  protect  them,  unless  he  in  turn 
had  authority  to  compromise  with  them,  and  the  finding  is 
silent  upon  this  subject.  He  can  only  be  presumed  ta  have 
the  general  powers  of  an  attorney  unless  facts  be  shown  to 
the  contrary. 

Those  of  the  appellants,  however,  who  received  the  money 
from  him  with  knowledge  of  his  settlement  with  Berryman 
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and  Duprez,  would  ratify  his  authority,  and  be  bound  by  his 
acts,  but  the  finding  does  not  inform  us  which,  if  any,  of  the 
appellants  so  received  the  money.  McFadden's  agreement 
to  compromise,  though  in  writing,  would  not  bind  his  clients 
unless  they  authorized  him  to  make  it.  Neither  was  the  de- 
posit with  the  clerk  of  the  sum  of  (220  subject  to  appel- 
lants' order  equivalent  to  payment,  or  tender  to  them,  unless 
that  was  all  there  was  due,  and  the  finding  do^s  not  so  show. 
Under  the  finding  our  conclusion  is  that  appellee  is  liable 
for  the  full  amount  of  the  original  claim  less  the  attorney's 

• 

fee  and  payments  duly  made  to  those  of  the  appellants  who 
gave  no  authority  to  compromise  or  who  did  not  subsequently 
ratify  the  settlement  by  accepting  the  money  with  knowl- 
edge of  the  terms  upon  which  it  was  paid,  and,  as  the  finding 
is  so  uncertain  and  defective  in  these  particular  that  a  judg- 
ment can  not  be  rendered  upon  it,  a  venire  de  novo  should  be 
granted. 

Judgment  reversed  accordingly. 

FUed  Dec  9, 1891. 


No.  808. 

The  Spbikgfieu)  Engine  and  Thresher  Ck>MPANT 

V.  Park. 

PaiRCtPAL  AND  SuBXTY. — SeewityTaken  5y  OrtdUor, — Ignorance  (^Surety, 
— When  Surety  not  Beleated, — Anewer. — In  an  action  against  a  surety  on 
a  promissory  note,  an  answer  is  bad  which  avers  that  the  principal  on 
said  note  had  executed  other  notes  to  the  plaintiff,  and  that  the  plaintiff 
without  the  knowledge  or  consent  of  the  surety,  but  before  she  signed 
the  note  in  suit,  took  a  chattel  mortgage  from  the  principal  to  secure 
the  payment  of  his  individual  notes  together  with  the  note  in  contro- 
versy, the  mortgage  providing  that  upon  the  failure  to  pay  any  one  of 
said  notes  at  maturity,  all  of  said  notes  should  become  due  and  col- 
lectible, etc;  that  the  principal  failed  to  pay  one  of  his  individual 
notes  secured  by  said  mortgage,  at  maturity,  and  the  mortgagee,  ezer- 
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cifling  the  option  provided  for  in  the  mortgage,  elected  to  treat  all  of 
said  notes,  including  the  note  in  suit,  as  due,  and  foreclosed  his  mort- 
gage, the  sale  of  the  property  not  realizing  a  sum  sufficient  to  pay  off 
the  note  in  controversy. 

Same. — CoUaieral  Agreement  Between  IMneipal  and  Payee, —  When  Surety  Re* 
leoied. — Fraud, — If  a  collateral  and  contemporaneous  agreement  entered 
into  between  the  principal  and  payee  of  a  note,  without  the  knowledge 
of  the  surety  on  the  note,  in  any  way  changes  the  surety's  liability,  the 
concealment  operates  as  a  fraud  upon  such  surety  and  will  dischaige 
him. 

Same.— Fat/ure  to  Diadoae  Material  Fact,— Surety.— How  Affected,— Fraud. — 
Before  the  omission  to  disclose  a  material  fact  by  the  creditor  will  op- 
erate as  a  fraud  and  discharge  the  surety,  the  fact  must  be  such  as  in 
some  way  to  affect  the  liability  of  the  surety  to  his  detriment 

Same. — Taking  (f  Additional  Securely  by  Creditor. — Effect  Upon  Surety,— The 
mere  fact  that  the  creditor  takes  additional  security  at  the  time  ot  the 
execution  of  the  contract  by  the  surety  will  not  of  itself  discharge 
the  latter,  unless  the  additional  security  operates  as  a  satisfaction  of 
debt,  or  changes  the  liability  of  the  surety.  Where  the  collateral  se- 
curity operates  as  accelerating  rather  than  delaying  the  remedy,  the 
surety  is  not  discharged. 

Same. — Breach  of  Warranty, — Surety  May  Plead. — In  an  action  against  a 
surety  on  a  promissory  note  given  in  part  payment  of  an  engine,  the 
surety  may  plead  as  a  defence  a  breach  of  warranty  of  the  engine,  and 
he  may  do  this  although  the  principal  debtor  when  sued  upon  the  note 
did  not  avail  himself  of  such  defence. 

From  the  Tipton  Circuit  Court. 

A.  F.  Shirts  and  M.  Vestal,  for  appellant. 
W,  8.  Christian,  R,  R.  Stephenson  and  W.  R,  Ferdg,  for 
appellee. 

Reinhabd,  J. — Action  on  a  note  executed  to  the  appel- 
lant by  Horace  Park,  as  principal,  and  Mary  Park,  the  ap* 
pellee,  as  surety.  The  complaint  was  in  one  par&graph,  to 
which  the  appellee  filed  an  answer  in  two  paragraphs.  To 
each  of  the  paragraphs  of  the  answer  the  appellant  filed  a 
demurrer,  which  was  overruled.  The  plaintifi^  then  replied  in 
four  paragraphs,  and,  the  issues  having  been  thus  joined,  there 
was  a  trial  by  jury.  A  special  verdict  was  returned,  and  each 
party  moved  for  judgment  upon  the  same.  There  was  also 
a  motion  by  appellant  fyr  a  venire  de  novo,  and  a  motion  for 
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a  new  trial.  These  motions  were  each  overruled,  and  judg- 
ment was  rendered  on  the  verdict  in  favor  of  the  appellee. 
To  each  of  the  court^s  rulings  against  it  the  appellant  re* 
served  a  proper  exception. 

The  first  question  to  which  our  attention  is  directed  is  the 
overruling  of  the  appellant's  demurrer  to  the  first  and  sec* 
ond  paragraphs  of  the  answer. 

It  is  averred  in  the  second  paragraph  that  the  appellee 
executed  the  note  in  suit  as  surety  for  Horace  Park,  her  co-  , 
maker,  which  was  well  known  to  the  appellant  at  the  time ; 
that  the  note  was  signed  by  Horace  several  days  before  the 
appellee  signed  it,  and  that  said  Horace,  at  the  time  he 
signed  such  note,  also  executed  other  notes  to  the  appellant 
and  secured  them  all  by  a  chattel  mortgage  on  certain  per- 
sonal property  in  Hamilton  county,  eindiaua,  where  said 
Horace  resided,  and  that  the  appellant  accepted  the  mort- 
gage and  had  it  duly  recorded  within  ten  days  from  the  time 
of  its  execution  ;  that,  among  others,  the  mortgage  contained 
the  following  stipulation*:  '^  It  is  further  expressly  agreed 
that  in  case  any  of  the  notes  hereby  secured  shall  not  be 
paid  fully  at  the  maturity  thereof,  then  and  in  such  case  all 
of  the  notes  hereby  secured  shall,  at  the  option  of  the  mort- 
gagee, become  due  and  collectible ; ''  that  the  individual 
note  of  said  Horace,  so  secured  by  said  mortgage,  was  of 
even  date  with  the  note  now  in  suit,  calling  for  the  sum  of 
|200,  payable  on  or  before  December  25th,  1887 ;  that  the 
appellee,  when  she  executed  the  note  in  suit,  had  no  knowl- 
edge whatever  that  the  appellant  had  or  intended  to  take  a 
mortgage  of  any  kind  whatever,  or  of  the  character  and 
containing  the  agreement  aforesaid  in  relation  to  the  non- 
payment of  said  notes,  and  never  consented  or  agreed  that 
said  notes  should  become  due  and  collectible  in  any  manner 
other  than  that  provided  for  on  the  face  thereof;  that  after 
the  maturity  of  said  Horace's  individual  note,  on  the  26th 
day  of  December,  1887,  and  the  same  remaining  unpaid,  the 
plaintiff  did,  on  the  16th  day  of  October,  1888,  elect,  under 
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said  agreement  contained  in  said  mortgage,  to  treat  all  of 
said  mortgage  notes  as  due  and  collectible,  and  filed  its  com- 
plaint and  proceeded  to  foreclose  its  chattel  mortgage,  re- 
sulting in  a  personal  judgment  against  said  Horace  for  the 
total  amount  of  all  said  notes,  including  the  one  in  suit,  and 
another  upon  which  the  appellee  was  surety,  and  a  decree  of 
foreclosure  of  the  mortgage  and  an  order  of  sale  for  the 
property  and  the  subsequent  sale  of  such  property  by  virtue 
of  such  judgment  and  decree.     Wherefore,  etc. 

It  is  very  plain  that  in  this  paragraph  of  the  answer  the 
pleader  attempts  to  set  up  the  concealment  of  a  fetct  amount- 
ing to  fraud,  though  the  appellee's  counsel,  in  their  brief, 
deny  having  any  such  object  in  view.  If  such  concealment 
has  the  efiect  of  discharging  the  surety  it  can  only  be  upon 
the  ground  of  fraud  4  if  it  does  not  amount  to  this,  it  is  no 
defence. 

The  appellant  contends  that  the  gist  of  this  answer  is  a 
change  in  the  contract  after  it  was  made;  but  the  &ets 
pleaded  do  not  show  that  the  ooittract  was  in  any  manner 
changed  or  modified  after  the  appellee  signed  the  note,  and 
if  the  terms  of  the  contract  were  at  any  time  made  difierent 
from  those  stipulated  in  the  note  which  appellee  signed,  it 
was  done  before  such  signing  took  place.  But  the  fiicts  al- 
leged in  this  paragraph  do  show  that  at  the  time  of  the  ex- 
ecution of  the  note  by  the  surety  there  existed  between  the 
principal  debtor  and  the  appellant  another  contract,  in  the 
form  of  a  chattel  mortgage,  by  virtue  of  which,  in  certain 
contingencies  the  note  which  appellee  signed  was  to  become 
due  earlier,  as  against  the  principal,  than  the  time  at  which 
the  maturity  was  fixed  in  the  note  itself;  and  that  this  con- 
tingency actually  happened  before  the  time  the  note  became 
due  as  to  the  surety,  and  the  payee,  taking  advantage  of  the 
provisions  of  his  collateral  agreement  with  the  principal, 
elected  to  treat  the  note  as  due,  and  took  judgment  thereon 
against  such  principal. 

If  this  collateral  and  contemporaneous  agreement  between 
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the  principal  aud  payee  of  the  note,  of  which  it  is  alleged 
the  surety  was  ignorant,  in  any  way  changed  the  surety's 
liability,  the  concealment  operates  as  a  fraud  upon  such 
surety,  and  will  discharge  her ;  for  it  is  a  Well-known  rule 
of  equity  jurisprudence  that  if  the  creditor  conceals  from 
one  about  to  become  a  surety  any  material  fact  whereby  his 
risk  is  increased,  and  suffers  the  surety  to  enter  into  the  con* 
tract  under  a  false  impression  as  to  the  real  state  of  facts, 
such  concealment  will  amount  to  a  fraud,  and  will  release  the 
surety.  1  Story  Eq.  sec.  216;  WiUan  v.  Town  of  MonticdlOf 
85  Ind.  10;  Franklin  Bank  v.  Cooper,  36  Maine,  179; 
Brandt  Suretyship,  etc.,  section  366 ;  9  Am.  &  Eng.  Encyo. 
of  Law,  80  et  seq. ;   De  Colyar  Guarantees ,etc.,  360. 

The  facts  alleged  in  this  paragraph  show  that  there  was 
an  option  clause  in  the  chattel  mortgage,  by  virtue  of  which 
the  notes,  if  any  one  of  them  was  not  paid  when  due,  might, 
at  the  volition  of  the  payee,  all  become  due  at  once.  It  is 
alleged  that  this  fitct  was  unknown  to  the  appellee.  If  the 
appellant  had  not  sued  upon  the  notes  prior  to  their  maturity 
as  against  the  surety,  we  presume  it  would  hardly  be  claimed 
that  anything  had  occurred  which  would  operate  as  a  dis- 
charge of  the  surety. 

The  question  is  whether  the  exercise  of  this  option, 
and  taking  a  judgment  against  the  principal  jirior  to  the 
time  when  the  surety's  liability  accrued  on  the  note,  ren- 
dered the  original  transaction  of  such  a  character  as  to  taint 
It  with  fraud. 

The  mere  fact  that  the  creditor  takes  additional  security 
at  the  time  of  the  execution  of  the  contract  by  the  surety 
will  not  of  itself  discharge  the  latter,  unless  the  additional 
security  operates  as  a  satisfaction  of  the  debt  or  changes  the 
liability  of  the  surety.  Pittman  Prin.  and  Surety,  201 ; 
Brandt  Suretyship,  etc.,  sections  320,  321 ;  iforga  v.  Mar- 
tien,  32  Mo.  438. 

In  the  case  just  cited  the  creditor,  after  the  execution  of 
Vol.  3.— 12 
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the  contract  by  the  surety,  took  from  the  principal  debtor  a 
deed  of  trust  for  the  debt,  made  to  certain  trustees  for  the 
creditor  and  others.  The  conditions  of  the  deed  were  that 
if  any  of  the  notes  became  due  and  remained  unpaid  for 
thirty  days,  then  all  the  notes  should  become  due,  and  pay- 
able as  though  due  by  the  face  thereof,  etc.  Some  of  the 
notes  were  signed  by  the  principal  alone.  The  surety  on  the 
note  sued  upon,  by  his  answer,  claimed  there  was  a  change 
of  contract  to  his' prejudice  and  without  his  knowledge  or 
consent,  denied  any  consent  to  the  execution  of  the  deed  of 
trust,  by  which  the  contract  embraced  in  the  note  sued  on 
was  clianged,  and  asked  to  be  relieved  from  further  liability. 
In  the  trial  court  it  was  adjudged  that  the  surety,  by  virtue 
of  the  new  contract  evidenced  by  the  deed  of  trust,  was  re- 
leased. The  creditor  appealed,  and  the*  Supreme  Court,  in 
discussing  the  question,  say  :  *^  There  is  no  clause  or  cove- 
nant in  the  deed  from  which  it  can  be  inferred  that  the  par- 
ties intended  that  it  should  operate  as  an  extinguishment  of 
the  original  contract,  or  should  in  anywise  enlarge  or  dimin- 
ish the  liability  of  either  party  to  such  original  contract.  On 
the  contrary,  it  is  manifest  that  the  deed  was  merely  collateral, 
and  intended  as  an  additional  and  further  security.  So  far 
from  affecting  the  rights  or  remedies  of  the  surety,  it  enures 
to  his  benefit.  The  object  of  the  provision  in  the  deed  mak- 
ing certain  notes  mature  upon  the  contingency  expressed, 
was  to  enable  the  trustees  to  sell  the  property  upon  such 
contingency,  and  apply  the  proceeds,  or  so  much  thereof  as 
might  be  necessary,  to  the  liquidation  of  all  the  notes 
whether  upon  their  face  they  had  matured  or  not.  It  was 
to  insure  the  prompt  performance  of  the  original  contract, 
and  not  to  change  or  alter  it.  It  was  to  enable  the  trustees 
to  apply  the  proceeds  of  the  sale  to  the  payment  of  the  en- 
tire debt  instead  of  a  part.  The  notes  could  not,  by  the 
happening  of  such  contingency,  mature  for  general  purposes, 
and  hence  the  plaintiff  could  not  have  brought  suit  upon 
this  note  prior  to  its  maturity,  as  expressed  on  its  face.    We 
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are  therefore  disposed  to  regard  the  deed  as  merely  collateral 
aud  furnishing  new  and  additional  security  for  the  perform- 
ance of  the  contract ;  and  the  doctrine  is  well  recognized, 
that  the  taking  of  such  additional  security  without  agreeing 
to  give  time  to  the  debtor,  will  not  discharge  the  surety/' 

In  the  case  from  which  we  make  the  above  quotation  the 
additional  security  was  taken  after  the  execution  of  the  orig- 
inal contract  of  suretyship.  The  appellee's  counsel  admit 
that  in  the  case  at  bar  there  was  no  such  concealment  as 
amounts  to  a  fraud,  but  he  bases  his  contention  upon  the 
ground  of  a  change  of  contract  after  its  execution.  The  ar* 
gument  used  in  the  foregoing  quotation,  therefore,  applies 
with  peculiar  force  to  the  case  in  hand,  and  serves  to  refute 
the  appellee's  theory  upon  the  line  pursued  by  him.  But, 
as  we  have  seen,  we  regard  the  gist  of  this  paragraph  of  the 
answer  as  an  attempt  to  plead,  not  a  change  of  contract  after 
its  execution,  but  a  fraud  by  the  suppression  of  a  material 
fact.  In  neither  case,  however,  do  we  consider  the  plea  as 
sufficient. 

It  should  be  borne  in  mind  that,  before  the  omission  to  dis- 
close a  material  fact  by  the  creditor  will  operate  as  a  fraud 
and  discharge  the  surety,  the  fact  must  be  such  as  in  some 
way  to  affect  the  liability  of  the  surety  to  his  detriment.  We 
can  not  conceive  how  the  fact  that  the  appellant  had  taken, 
or  was  about  to  take,  additional  security  could  in  any  man- 
ner injure  the  surety  in  the  case  before  us.  It  is  not  even 
every  false  and  fraudulent  representation  that  will  discharge 
a  surety  from  liability.     Shropshire  v.  Kennedy^  84  Ind.  111. 

Nothing  is  shown  in  this  paragraph  by  which  it  appears 
that  the  exercise  of  the  appellant's  option  in  any  way  tended 
to  injure  the  rights  of  the  appellee.  It  is  not  shown  how, 
if  in  any  way,  the  appellee  was  made  to  suffer  by  the  fore- 
closure of  the  chattel  mortgage  and  the  sale  of  the  property. 
The  most  that  the  appellee  could  have  demanded  was  that 
the  appellant  should  use  reasonable  care  and  diligence  in  the 
preservation  of  the  collateral  security  given  him  by  the  prin- 


180        APPELLATE  COURT  OF  INDDLNA, 

The  Springfield  Engine  and  Thresher  Compftny  v.  Park. 

cipal  debtor.  In  regard  to  collaterals^  the  rule  is  well  known 
tha^  before  the  surety  will  be  released  it  must  appear  that 
the  creditor  was  guilty  of  some  wrongful  act  by  which  such 
collaterals  were  either  released,  or  fraudulently  surrendered^ 
or  dissipated.     Vcmee  v.  Englishy  78  Ind.  80. 

Here  there  is  no  pretence  that  anything  of  the  kind  oc- 
curred, and  we  do  not  understand,  therefore,  how  the  taking 
and  subsequent  foreclosure  of  the  mortgage  could  have  in- 
jured the  surety,  or  operated  to  discharge  her. 

If  the  appellant  had  taken  from  the  principal  debtor  a 
mortgage  to  secure  every  note  but  those  upon  which  the  ap- 
pellee was  surety,  and  had  foreclosed  that  mortgage  and 
sold  the  property,  we  ^presume  no  one  would  contend  that 
this  act  in  any  manner  affected  the  liability  of  the  appellee 
as  surety  upon  the  notes  she  signed  as  such.  The  fact  thaD 
the  mortgage  security  was  made  to  cover  also  the  notes 
which  the  appellee  indorsed  as  surety  could  only  operate  as 
a  benefit  and  not  as  an  injury  to  the  appellee,  and  it  is  hard 
to  see  upon  what  rule  of  law  or  equity  a  surety  thus  affected 
could  claim  a  release.  That  the  property  upon  which  the 
mortgage  was  given  did  not  sell  for  an  amount  sufficient  to 
pay  the  entire  indebtedness,  including  the  notes  of  the 
surety,  was  the  only  thing  that  prevented  the  mortgage  from 
operating  as  an  actual  benefit  to  the  surety  herself,  and  this 
circumstance  can  hardly  be  interpreted  to  the  detriment  of 
the  appellant  in  the  absence  of  any  showing  that  it  was  in 
any  manner  blameworthy.  While  it  is  true  that  sureties 
are  not  bound  beyond  the  terms  in  which  they  engage,  the 
contract  itself  must  be  given  a  reasonable  interpretation. 
The  rule  does  not  require  nor  authorize  a  forced  or  unrea- 
sonable construction  of  the  contract  with  a  view  of  reliev- 
ing the  sureties.     Irttrin  v.  Kilburny  104  Ind.  113. 

Had  there  been  an  extension  of  the  time  of  payment  by 
the  creditor  to  the  principal,  there  might  be  some  ground  for 
the  appellee's  contention.     But  where  the  collateral  security 
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operates  as  accelerating  rather  than  delaying  the  remedy  the 
surety  is  not  discharged.     Brandt  Suretyship,  etc.^  321. 

From  what  has  been  said  it  must  be  apparent  that  we  do 
not  regard  this  paragraph  as  sufficient  to  constitute  any  de- 
fence to  the  action  against  the  surety^  and  that  we  are  of  the 
opinion  that  the  demurrer  to  it  should  have  been  sustained. 

It  appears  from  the  special  finding  that  the  conclusion 
which  the  trial  court  reached  was  based  principally  upon  the 
paragraph  of  the  answer  of  which  we  have  just  disposed. 
This  necessitates  a  reversal  of  the  case,  without  reference  to 
any  other  questions  that  may  be  involved  in  this  appeal. 
There  is,  as  we  have  seen,  another  paragraph  of  answer  to 
which  a  demurrer  was  addressed  and  overruled,  and,  as  the 
questions  presented  by  that  ruling  may  arise  again  on  another 
trial,  it  is  thought  best  to  dispose  of  these  also.  We  there- 
fore proceed  to  consider  the  sufficiency  of  the  first  paragraph 
of  the  answer. 

It  is  averred  in  this  paragraph  that  the  appellee  signed  the 
note  as  surety  for  Horace  Park,  and  that  she  executed  the 
same,  together  with  another  note  of  like  date,  for  $675,  due 
December  15,  1889,  and  that  said  notes  were  given  as  evi- 
dence of  the  last  instalments  of  purchase  money  for  a  certain 
traction  engine,  which  the  appellant  had  sold  to  said  Horace ; 
that  the  other  instalments  were  evidenced  by  the  individual 
notes  of  said  Horace,  and  secured  by  chattel  mortgage  on 
said  engine,  upon  which  judgment  has  been  taken  against 
him,  and  a  decree  of  foreclosure^  and  order  for  the  sale  of 
the  property  entered,  and  that  said  Horace  has  become  and 
is  notoriously  insolvent,  and  whatever  judgment  is  rendered 
upon  the  note  now  in  suit,  and  the  last  of  said  series  of  notes 
not  yet  matured,  the  appellee  will  be  compelled  to  pay ;  that 
there  has  been  a  total  failure  of  consideration  of  the  note 
now  in  suit,  as  well  as  of  the  note  yet  to  mature  in  this,  that 
about  one  week  before  the  purchase  of  said  engine  said  Hor- 
ace had  purchased  a  threshing  machine,  or  separator,  from 
the  appellant,  and  the  engine  he  then  had,  not  being  suffi- 
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cient  to  propel  said  separator,  he  opened  negotiations  with 
the  appellant's  agent  at  Kokomo,  Indiana,  for  the  purchase 
of  the  engine  now  in  controversy,  explaining  to  him  fully  the 
use  for  which  he  intended  it,  viz.:  to  run  the  separator;  that 
said  agent  had  said  engine  in  stock  at  said  city  of  Kokomo, 
and  the  said  Horace  executed  to  said  agent  the  following 
order  therefor,  being  one  of  the  printed  forms  used  by  the 
appellant  in  their  business  of  manufacture  and  sale  of  en« 
gines,  to  wit : 

"KoKOMO,  Ind.,  July  26,  1887. 
^*2%«  Springfield  Engine  and  Thresher  Co., Springfield,  Ohio: 
*^  You  will  please  ship  for  the  undersigned,  in  care  of  J. 
B.  Michner,  agent    at  Kokomo,  Indiana,  by  the  route  you 

think  best  and  cheapest,  if  possible  on  or  before  the , 

one  of  your  traction  engines  on  wheels,  ten-horse  power,  en- 
gine furnished  with  spark- catcher,  governor  and  stop- valve, 
pump,  heater,  whistle,  tallow  and  oil  cups,  water  and  steam 
cocks,  safety-valve,  blow-off  and  check-valve  with  stops, 
steam  and  water  gauges,  six  feet  of  hose,  all  necessary 
wrenches,  oil  can,  governor  belt,  poker  and  scraper.  The 
above  machinery  to  be  warranted  with  proper  usage  and 
management  to  do  as  good  work  as  any  of  its  size  made  for 
the  same  purpose,  and  to  be  of  good  material  and  durable 
with  proper  care.  If  said  machine  shall  fail  to  fill  said  war- 
ranty written  notice  shall  be  given  to  the  Springfield  Engine 
and  Thresher  Company,  Springfield,  Ohio,  and  also  to  the 
local  agent  of  whom  the  machine  was  purchased,  stating 
wherein  it  fails  to  fill  the  warranty,  and  a  reasonable  time 
allowed  them  to  get  to  the  machine  and  remedy  the  defect, 
if  any  there  be,  if  it  be  of  such  a  nature  that  a  remedy  can 
not  be  suggested  by  letter,  the  undersigned  rendering  neces- 
sary and  friendly  assistance.  If  the  macfiine  can  not  be  made 
to  fill  the  warranty,  it  shall  be  returned  by  the  undersigned 
to  the  place  where  received,  and  another  furnished,  which 
shall  perform  the  work,  or  the  money  and  notes  which  shall 
have  been  given  for  the  same  shall  be  returned,  and  no 
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further  claim  made  on  the  Springfield  Engine  and  Thresher 
Company.  If  the  above-ordered  clover  hulling  and  clean- 
ing attachment  shall  fail  to  perform  its  work  as  above  war- 
ranted^  and  the  Springfield  Engine  and  Thresher  Company 
&ils  to  make  it  work  after  notice  has  been  given  as  above 
provided,  it  is  to  be  returned  to  the  place  where  received  and 
the  money  or  notes  given  for  the  same  are  to  be  returned  to 
the  undersigned ;  it  being  especially  understood  and  agreed 
that  the  failure  of  said  clover  hulling  and  cleaning  attach- 
ment to  perform  its  work  as  warranted  shall  not  condemnor 
be  grounds  for  returning  any  part  of  the  above  machinery 
except  the  said  clover  hulling  and  cleaning  attachment.  In 
consideration  whereof  the  undersigned  agrees  to  receive  the 
same  on  arrival  and  to  pay  to  your  order  at  the  time  of  de- 
livery the  sum  of  twelve  hundred  and  twenty-five  dollars  as 
follows^  to  wit:  Cash,  $—  — ,  in  hand  on  delivery,  and 
notes  with  approved  security, — securities  if  personal  to  be 
undersigned ;  said  notes  to  draw  interest  from  date  at  six  per 
cent,  per  annum,  payable  at  the^Tipton  County  Bank  :  Note 
for  1200,  due  December  25th,  1887 ;  note  for  $600,  due  De- 
cember 26th,  1888  ;  note  for  $676,  due  December  26th,  1889, 
and  further  agreed  to  give  in  security  on  the  foregoing  notes 
a  first  mortgage  on  the  above  machinery,  and  on  the  follow- 
ing other  property,  viz. :  Daniel  Smith  and  Mary  Park  to 
sign  last  two  notes,  and  mortgage  on  engine  for  first  note. 
It  is  further  mutually  understood  and  agreed  that  continued 
use  of  said  machinery  shall  be  evidence  of  the  fulfillment  of 
the  warranty  and  of  full  satisfaction  to  the  undersigned,  who 
agrees  thereafter  to  make  no  other  claim  on  the  Springfield 
Engine  and  Thresher  Company,  and,  further,  that  if  the  above 
machinery,  or  any  part  thereof,  is  delivered  to  the  under- 
signed before  settlement  is  made  for  same  as  herein  agreed, 
or  any  alterations  or  erasures  are  made  in  the  above  war- 
ranty, or  in  this  special  undertaking  and  agreement,  the  un- 
dersigned, waives  all  claims  under  the  warranty. 

(Signed)        "Horace  Park.'* 


J 
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That  thereupon,  after  said  contract  was  executed,  said 
local  agent,  Michner,  agreed  to  put  a  man  in  charge  of  said 
engine  and  run  it  down  to  his,  said  Park's,  residence  in 
Hamilton  county,  Indiana,  and  was  to  put  it  in  good  run- 
ning order,  and  if  it  worked  in  accordance  with  the  stipula- 
tions in  the  order  said  Horace  was  to  complete  the  purchase 
by  receiving  the  engine  and  furnishing  the  personal  security 
on  the  deferred  payments  as  specified  in  the  contract ;  that 
upon  trial  said  engine  was  found  to  be  deficient  and  could 
not  be  made  to  work  by  the  person  put  in  charge  thereof  by 
said  Michner,  and  after  a  trial  of  two  days  the  party  in  charge 
failed  to  make  the  engine  work  properly  and  returned  to 
Kokomo  and  Michner  sent  another  machinist  the  next  day, 
who  likewise  failed  to  make  the  said  engine  work  after  re- 
peated trials;   the  last  named   person    insisted   upon  said 
Horace's  completing  said  purchase  by  accepting  the  engine 
and  furnishing  the  specified  personal  security  upon  said  de- 
ferred payments,  which  the  latter  at  first  refused  to  do,  but 
after  being  importuned  for  some  time  said  Horace  finally 
agreed  to  receive  said  engine,  and  the  appellee,  being  the 
Mary  Park  mentioned  in  said  order,  agreed  to  sign  said 
notes,  being  the  one  now  in  suit  and  the  other  for  $575  ma- 
turing December  25th,  1889,  upon  the  following  terms  and 
conditions,  and  not  otherwise :     That  the  appellant  should 
cause  said  engine  to  be  thoroughly  overhauled  and  ipade  to 
work  well  in  every  particular,  and  should  immediately  send 
skilled  men  to  the  residence  of  said  Horace  Park  for  that 
purpose,  and  upon  this  agreement  and  not  otherwise,  made 
with  Horace  Park  and  herself,  the  appellee  signed  the  two 
notes  above  mentioned,  and  said  Horace  accepted  the  engine, 
and  the  appellant  waived  its  right  to  have  the  signature  of 
Daniel  Smith  to  the  notes;  that  afterwards  the  appellant 
wholly  failed  to  send  any  person  to  overhaul  said  engine  or 
make  it  work  properly,  although  said  Horace  has  repeatedly 
appealed  to  appellant  and  its  agent,  Michner,  by  letter  and 
in  person,  and  made  frequent  requests  of  them  to  do  so,  to 


NOVEMBER  TERM,  1891.  185 

The  Springfield  Engine  and  Thresher  Company  v.  Park. 

which  they  paid  no  attention  whatever,  and  have  allowed 
said  engine,  an  imperfect  and  worthless  piece  of  machinery, 
to  remain  on  his  hands  ever  since ;  that  the  appellant  has 
taken  judgment  against  said  Horace  upon  the  first  note  and 
foreclosed  said  chattel  mortgage  upon  the  engine,  and  is 
about  to  sell  the  same  to  satisfy  the  judgment;  that  after 
repeated  trials  and  with  the  use  of  the  best  skill  said  Horace 
has  been  unable  to  make  said  engine  work  or  generate  power 
sufficient  to  run  said  separator  or  do  any  other  work,  and 
the  appellant  has  refused,  though  often  notified,  to  render 
him  any  assistance  therein  ;  that  said  Horace  has  been  in  the 
business  of  threshing  wheat  for  several  years  by  the  applica- 
tion of  steam  power,  which  requires  great  promptness,  ex- 
pedition and  speed  to  do  proper  work  and  retain  custom, 
and  in  consequence  of  the  inability  of  said  engine  to  gen- 
erate power  sufficient,  his  said  work  was  slow,  wasteful,  ex- 
pensive and  unprofitable  to  his  customers  and  himself,  so 
that  he  had  to  abandon  his  business  and  the  use  of  said 
engine  entirely;  tl^at  appellee,  not  being  a  practical  machinist, 
can  not  specify  and  enumerate  with  accuracy  and  minuteness 
all  defects  in  said  engine,  but  the  following  are  some  of  the 
more  prominent  ones : 

1.  It  was  incapable  of  doing  good  work  or  doing  half  the 
work  that  a  properly  constructed  engine  of  that  pattern 
should  do. 

2.  The  material  of  its  construction  and  its  manner  of  con- 
struction were  and  are  imperfect,  in  this,  that  its  movement 
could  not  be  controlled,  and  it  could  not  be  stopped  at  the 
will  of  the  engineer,  and  a  sufficient  amount  of  power  could 
not  be  generated  and  held  so  as  to  run  the  separator  at  a 
uniform  speed  and  continuously  for  any  length  of  time. 

3.  The  injector  and  rest  box,  and  other  parts,  were  so  de- 
fectively constructed  that  the  parts  would  become  heated  and 
dangerous  to  operate ;  that  there  were  other  organic  defects 
which  can  not  be  specified, — ^all  of  which  render  the  engine 
worthless,  and  in  consequence  of  which  said  Horace  lost  his 
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custom,  time  and  money,  and  became  insolvent,  and  was 
damaged  in  a  sum  largely  in  excess  of  any  value,  use  or  ben- 
efit said  engine  has  been  to  him.  Wherefore  she  says  the 
consideration  for  the  note  in  suit,  as  well  as  the  note  not  yet 
due,  has  wholly  failed,  and  she  asks  that  said  notes  each  be 
surrendered  to  the  files  of  the  court  for  cancellation,  etc. 

We  have  thus  set'out,  with  but  slight  abridgment,  the  con* 
tents  of  the  first  paragraph  of  the  answer,  so  that  the  appli- 
cation of  the  legal  principles  involved  may  the  more  readily 
appear. 

It  must  be  obvious  from  these  averments  that  the  appel* 
lee's  contract  of  suretyship  was  entered  into,  not  subsequently 
to  the  purchase  of  the  machine  by  Horace,  but  contempo- 
raneously therewith.  Horace,  it  is  true,  had  stipulated  for  the 
purchase  of  the  engine,  but  he  had  agreed  to  give  certain  se- 
curities for  the  payment  thereof,  and,  until  that  was  done, 
the  contract  was  not  complete.  This  is  manifest,  also,  from 
the  fact  that  the  engine  had  not  been  previously  delivered, 
except  conditionally,  and  the  purchaser  had  not  yet  accepted 
the  same.  The  attempt  to  show  that  the  promise  to  place 
the  engine  in  good  condition  was  made  after  the  sale,  and 
specially  to  the  appellee,  is  for  the  evident  purpose  of 
making  it  appear  that  the  surety  here  signed  the  note  upon 
a  special  consideration  moving  to  her. 

It  may  be  admitted  that  every  contract  of  suretyship  or 
guaranty  must  rest  upon  some  valuable  consideration,  how- 
ever slight  that  may  be.  Where  the  original  undertaking  is 
founded  upon  a  good  consideration,  and  the  contract  of  sure- 
tyship is  entered  into  contemporaneously  therewith,  or  where 
the  original  obligation  is  the  inducement  for  giving  credit, 
it  may  also  be  the  consideration  for  the  suretyship  or  guar- 
anty. But  an  executed  consideration  to  the  principal  is  not 
sufficient  alone  to  hold  the  surety  liable.  There  must  be 
some  additional  consideration.  Brandt  Suretyship,  etc  (2d 
ed.),  section  17 ;    De  Colyar  Guarantees,  etc.,  22  et  seq, ;  9 
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Am.  &  Eng.  Encyc.  of  Law,  68 ;  Singer  Mfg.  Cb.  v.  Forsythy 
108  Ind.  334. 

And  the  surety  may  doubtless  set  up,  in  defence  to  the  ac- 
tion, a  failure  of  consideration  as  between  the  payee  and  the 
surety,  if  such  special  consideration  exists.  Jeffries  v.  Lamb, 
73  Ind.  202 ;  Meeker  v.  Shanks,  112  Ind.  207 ;  Campbell  v. 
Gates,  17  Ind.  126. 

The  claim  that  as  a  special  inducement  to  the  appellee  for 
signing  the  note  as  surety  the  appellant  agreed  to  place  the 
engine  in  good  working  order  is  based  upon  the  assumption 
that  the  debt  for  which  the  notes  were  given  had  already  been 
incurred,  and  that  the  contract  of  suretyship  was,  therefore, 
a  new  and  independent  undertaking,  an  assumption,  as  we 
have  seen,  which  is  not  borne  out  by  the  facts  alleged.  We 
think  the  answer  plainly  shows  that  the  'contract  of  surety- 
ship was  entered  into  contemporaneously  with  the  sale  of  the 
property,  was  made  with  both  the  principal  and  surety,  and 
was  part  and  parcel  of  the  same  transaction,  aad,  in  some 
sense,  of  the  same  contract.  The  contract  of  sale  and  sure- 
tyship must  therefore  be  construed  together.  Singer  Mfg. 
Co.  V.  Forsyth,  supra;  Irwin  v.  Kilbiim,  supra;  Weed 
Sewing  Mctehine  Co.  v.  Wi^ichel,  107  Ind.  260 ;  McDonald 
V.  Hu^is,  1  Ind.  App.  276. 

There  is  no  averment  in  this  paragraph  that  the  appellee 
did  not  know  upon  what  terms  the  engine  was  purchased ; 
indeed,  the  appellee  fully  sets  forth  the  terms  of  such  pur- 
chase in  the  answer  we  are  considering,  and  is  therefore  pre- 
sumed to  have  known  them.  The  written  application  of 
Horace  Park  is  the  foundation  of  such  purchase.  It  was 
made  contemporaneously  with  the  contract  of  suretyship. 
In  it  are  contained  the  stipulations  of  warranty,  and  they 
can  not  be  varied  by  any  contehiporaneous  verbal  agree- 
ments. That  being  the  case,  the  appellee  must  be  held  to 
the  terms  of  the  warranty  ezpresded  in  the  written  applica- 
tion. 

It  must  be  plain,  therefore,  that  what  the  appellee  in  this 
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paragraph  designates  as  a  failure  of  coDsideration  is  really  a 
breach  of  a  warranty.  Is  this  a  defence  of  which  the  surety 
can  avail  herself,  or  is  it 'personal  to  the  principal? 

That  a  breach  of  warranty  may  be  pleaded  by  the  prin- 
cipal as  a  cross-action  and  whatever  may  be  due  on  the  fitoe 
of  the  contract  recouped  pro  tanio,  we  think  is  abundantly 
settled  by  the  authorities.  Bushman  v.  Taylor,  2  Ind  App« 
12 ;  Hillenbrand  v.  Stockman,  123  Ind.  598.  The  appellant 
insists^  however,  that  this  may  not  be  done  by  the  surety^ 
and  especially  where  the  principal  has  had  his  day  in  court 
and  has  failed  to  avail  himself  of  the  remedy. 

Section  349^  of  the  statute,  provides  that,  '^  In  all  actions 
upon  a  note  or  other  contract  against  several  defendants,  any 
one  of  whom  is  principal  and  the  others  sureties  therein, 
any  claim  upon  contract  in  favor  of  the  principal  defendant, 
and  against  the  plaintiff  or  any  former  holder  of  the  note 
or  other  contract,  may  be  pleaded  as  a  set-off  by  the  prin- 
cipal or  aoy  other  defendant." 

We  are  aware  that  the  defences  here  spoken  of  are  gen- 
erally resorted  to  in  the  practice  only  in  cases  of  aet-off,  but 
we  do  not  think  it  was  the  intention  of  the  law-makers  to 
limit  it  to  such  technical  defences.  We  think  the  expres- 
sion "  set-off''  here  may  be  used  as  synonymous  with  "  de- 
fence,'' and  that  it  was  contemplated  that  any  claim  which 
the  principal  defendant  might  have  against  the  creditor, 
whether  it  be  in  the  nature  of  payment,  set-off  or  counter- 
claim, should  be  available,  not  only  to  the  principal  debtor, 
but  to  any  of  the  sureties.  That  such  rights  exist  in  equity, 
and  independent  of  statutes,  there  can  be  no  doubt,  and  as 
our  code  has  blended  all  equitable  and  legal  defences  and 
remedies  it  is  certain  that  even  if  the  defence  does  not  exist 
as  a  naked  legal  right,  but  is  available  in  equity,  it  may  be 
taken  advantage  of  under  our  code  system. 

In  the  case  of  Gillespie  v.  Torrance,  26  N.  Y.  306,  it  was 
held  that  an  accommodation  endorser  of  a  note  given  for  a 
chattel  could  not,  at  law,  avail  himself  of  a  breach  of  war* 
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ranty  of  a  chattel  by  way  of  defence,  and  that  such  a  defence 
does  not  rest  upon  a  failure  of  cousideratiou  of  the  contract 
upon  which  the  action  is  based,  but  is  the  setting  off  of  one 
claim  against  another.  But  the  court  in  that  case  place  the 
ruling  upon  the  express  ground  that  such  relief  exists  only 
in  equity,  and  intimate  in  strong  terms  that  the  remedy  would 
still  be  open  to  the  surety,  "  especially  if  the  insolvency  of 
the  parties  renders  that  course  necessary  for  his  protection." 
To  the  same  effect  are.  Ldsher  v.  William8im,  55  N.  Y.  619, 
and  Dams  v.  Toulmin,  77  N.  Y.  280. 

In  the  case  at  bar  the  answer  avers  specifically  that  the 
principal  is  hopelessly  insolvent. 

In  Scraggin  v.  Holland^  16  Mo.  419,  it  was  decided  that 
the  sureties  on  a  note  given  for  the  price  of  a  slave,  in  a  suit 
against  them  in  which  the  principal  was  not  joined,  may  set 
up,  as  a  defence  to  the  action,  a  breach  of  warranty  of  the 
soundness  of  the  slave.  The  same  was  held  in  the  case  of  a 
breach  of  warranty  of  a  horse.  Mitehum  v.  Richardmm^  3 
Strob.  L.  (8.  C.)  254. 

It  may  be  stated,  we  think,  as  a  general  rule,  that  no  one, 
except  a  privy,  can  be  barred  by  a  judgment  or  proceeding 
to  which  he  was  not  a  party,  and  this  rule  applies  as  well  to 
a  surety  where  a  judgment  has  been  rendered  against  his  prin- 
cipal to  which  such  surety  was  not  a  party.  See  Ohiing  v. 
C%  of  EvansvUle,  66  Ind.  69. 

The  mere  fact,  then,  that  the  principal  debtor  in  this  case 
had  been  sued  upon  this  same  note,  and  had  not  set  up  the 
counter-claim  growing  out  of  the*breach  of  warranty  of  the 
engine,  which,  according  to  the  averments  of  this  paragraph, 
was  due  him,  can  not  prevent  the  surety  from  availing  her- 
self thereof  if  it  exists  ;  and  this  must  be  especially  true,  in- 
asmuch as  it  is  averred  that  the  principal  is  insolvent. 

Our  conclusion  is  that  the  first  paragraph *of  the  answer  is 
sufficient,  and  that  the  court  did  not  err  in  overruling  the 
demurrer  to  it. 
For  the  error  in  overruling  the  demurrer  to  the  second 
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paragraph  of  the  answer  the  jadgment  is  reversed,  with  in- 
structions to  the  court  below  to  sustain  the  demurrer  to  said 
paragraph,  and  to  proceed  further  in  accordance  with  this 
opinion. 

FUed  D«c  10, 1801. 


No.  230. 

The  Wabash  Railroad  Company  v.  Wiluaicson. 

Railboad. — Killing  OaUle» — OonqilainL^Name. — In  an  action  against  a 
railroad  company  for  the  killing  of  cattle,  while  operating  the  road  of 
another  company,  it  is  not  necessary  to  allege  in  the  complaint  in  what 
name  the  road  was  being  operated.  See  sections  4001  and  4025,  R.  8. 
1881. 

Samb. — Joint  Operation  of  Railroad, — Contract  Between  Oompame»» — Effect  qf. 
— Where  two  railroad  companies  run  and  operate  a  road  jointly,  the 
one  as  owner  and  the  other  as  lessee,  each  agreeing  to  pay  for  all  stock 
killed  by  its  own  trains,  the  fact  that  the  lease  provided  that  the  officers 
of  one  of  the  companies  should  prescribe  the  rules  for  and  direct  the 
running  of  all  trains  can  not  in  any  way  change  the  character  or  effect 
of  the  contract. 

Same. — Company  Operating  on  Another  Road, — LioJbilUy  rffor  Damages, — Un- 
der section  4001,  R.  8.  1881,  the  owner  of  locomotives  and  trains  ope- 
rated and  run  over  another  railroad  is  liable  to  persons  for  damages 
occasioned  by  such  locomotives  and  trains  to  the  same  extent  as  though 
the  track  and  road  upon  which  said  locomotives  and  trains  were  run  and 
operated  belonged  to  the  company  owning  and  operating  the  same. 

Same.— iVtvote  Farm  Croning.^Whai  Doe$  not  Conatitute,— -Killing  of  Ani- 
maU. — Where  a  land-owner  puts  up  gates  in  a  right  of  way  fence  to  en- 
able him  to  go  from  his  land  to  a  private  side-track  on  the  railroad  right 
of  way,  said  gates  do  not  constitute  "  a  private  farm  crossing,"  within 
the  meaning  of  the  acts  of  April  8th  and  13th,  1885,  and  the  railroad 
company  is  liable  in  damages  for  the  killing  of  stock  belonging  to  a 
third  person  which  entered  on  its  right  of  way  through  said  gates. 

Same. — Railroad  companies  can  not  make  contracts  with  private  persona 
to  make  openingR^n  its  fence  for  private  purposes,  and  thereby  relieve 
itself  from  the  duty  it  owes  to  the  general  public  to  keep  the  road  se- 
curely fenced,  except  at  private  farm  crossings  where  the  railroad  right 
of  way  separates  tracts  of  land  into  two  parcels,  and  to  enable  the  owner 
to  go  from  one  piece  of  land  to  another  thus  separated. 
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Same. — Where  a  railroad  company  permits  or  contracts  with  an  individ- 
ual to  put  gates  in  its  right  of  way  fence,  or  to  make  openings  therein, 
Trhen  it  could  not  be  compelled  to  do  so  under  the  law,  it  is  liable  for 
damages  resulting  to  all  except  the  contracting  parties. 

Damages. — Judgment  for, — InUreti  May  be  Added, — In  an  action  for  tort 
where  exemplary  damages  are  not  allowed,  interest  may  be  added 
by  the  court  from  the  date  of  the  commencement  of  the  action  to  the 
sum  which  it  finds  to  represent  the  loss. 

PifcACTiCE. — Anewer, — Demurrer, — It  is  proper  to  sustain  a  demurrer  to  a 
paragraph  of  answer  when  the  facts  alleged  therein  may  be  presented 
under  the  general  denial  already  on  file. 

From  the  Porter  Circuit  Court. 

(7.  B.  Stuarty  T,  A.  Stuart  and  W.  V.  Stuart^  for  appellant. 
E.  D.  Grumpacker  and  8.  G.  Spencer,  for  appellee. 

B0BIN8OK,  C.  J. — ^The  complaint  in  this  action  was  in 
two  paragraphs.  The  material  facts  alleged  in  the  first  par- 
agraph were :  That  the  defendants,  the  Chicago  and  Atlantic 
Railway,  the  Wabash  Western  Railway  Company  and  the 
Wabash  Railroad  Company^  were,  at  the  time  of  the  com- 
mission of  the  grievances  complained  of,  railway  corpora- 
tions organized  and  existing  under  the  laws  of  the  State  of 
Indiana;  that  at  said  time  the  Chicago  and  Atlantic  Rail- 
way Company  was  the  owner  of  a  line  of  railroad  extend- 
ing from  the  city  of  Chicago  through  and  across  the  counties 
of  Lake  and  Porter,  in  Indiana,  and  thence  on  eastward ; 
that  the  defendant  the  Wablish  Western  Railway  Company 
at  the  same  time  had  a  lease  of  said  line  of  the  Chicago 
and  Atlantic  Railway  Company,  by  the  terms  of  which  said 
Wabash  Western  Railway  Company  had  the  right  to  run  its 
locomotives,  engines  and  trains  of  cars  over  said  railroad ; 
that  on  the  27th  day  of  June,  1888,  while  said  railroad  was 
so  run  and  operated  by  the  said  Wabash  Western  Railway 
Company  (the  same  being  at  the  same  time  also  used  and 
operated  by  the  Chicago  and  Atlantic  Railway  Company), 
nine  head  of  cattle  owned  by  the  plaintiff  entered  upon  said 
railroad,  in  said  Porter  county,  at  a  point  where  the  same 
ought  to  have  been  securely  fenced  but  was  not,  and  while 
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upon  said  railroad  were  run  upon,  against  and  over  by  a 
train  of  cars  owned  and  operated  by  the  defendant  the  Wa- 
bash Western  Railway  Company,  whereby  the  said  cattle 
were  injured  and  killed,  of  the  value,  etc. ;  that  said  cattle 
entered  upon  said  railroad  and  were  killed  without  fault  or 
negligence  on  the  part  of  the  plaintiff;  that  subsequently 
the  Wabash  Railroad  Company,  by  purchase  or  consolida- 
tion (plaintiff  being  unable  to  state),  succeeded  to  the  rights, 
privileges  and  franchises  and  to  the  lease  of  said  Wabash 
Western  Railway  Company  from  the  Chicago  and  Atlantic 
Railway  Company,  as  aforesaid,  wl^ereby  said  Wabash  Rail- 
road Company  became  and  was  liable  for  the  damage  to 
plaintiff's  said  cattle,  as  the  successor  by  purchase  or  con- 
solidation of  said  Wabash  Western  Railway  Company,  etc. 

The  second  paragraph  of  the  complaint  is  substantially 
the  same  as  the  first,  except  it  charged  that  the  Wabash 
Western  Railway  Company  subsequently  changed  its  cor- 
porate name  to  that  of  the  "  Wabash  Railroad  Company," 
and  that  it  was  the  duty  of  both  of  said  defendants  to  keep 
said  line  of  said  railroad  company  securely  fenced  through 
said  county. 

-  The  appellant,  the  Wabash  Railroad  Company,  appeared 
to  the  action,  and  filed  a  motion  to  require  the  appellee  to 
make  each  paragraph  of  the  complaint  more  specific,  which 
motion  was  overruled,  and  exception  taken. 

The  appellant  then  demurred  to  each  paragraph  of  the 
complaint,  which  was  overruled,  and  exception  taken. 

The  appellant,  the  Wabash  Railroad  Company,  answered 
in  six  paragraphs : 

1.  General  denial. 

2.  That  the  appellant,  the  Wabash  Railroad  Company, 
was  the  successor  of  the  Wabash  Western  Railway  Com- 
pany;  that  the  appellee's  cattle  were  killed  by  a  train  of  the 
Wabash  Western  Railway,  which  the  Chicago  and  Atlantic 
Railway  Company  authorized  to  run  upoi^  its  road  in  Indi- 
ana, but  that  said  cattle  entered  upon  the  track  of  the  Chi- 
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cago  and  Atlantic  Railway  from  the  premises  of  one  Burk^ 
through  which  its  said  road  passes,  and  upon  whose  lauds 
said  cattle  were  trespassing,  and  that  they  so  came  on  said 
railway  through  a  private  gate  in  the 'land-owner's  fence, 
which  gate  said  Burk  provided  for  his  own  convenience,  and 
which  was  left  open  not  by  the  appellant,  but  by  persons  to 
the  appellant  unknown. 

3.  Admits  that  appellee's  cattle  entered  and  were  killed 
upon  the  track  of  the  Chicago  and  Atlantic  Railway  Com- 
pany, and  by  a  Wabash  Western  Railway  train,  which  the 
Chicago  and  Atlantic  Railway  Company  authorized  to  run 
thereon  ;  that  the  appellant  is  the  successor  of  the  Wabash 
Western  Railway  Company ;  that  said  killing  was  caused  by 
the  locomotive  or  some  car  of  said  Wabash  Western  Rail- 
way train,  etc;  but  that  said  cattle  were  trespassing  upon 
the  lands  of  one  Burk,  and  from  thence  entered  upon  the 
Chicago  and  Atlantic  Railway's  track  at  a  point  on  said 
Burk's  premises  where  the  Chicago  and  Atlantic  Railway 
Company  had  and  maintained  a  switch  or  siding  for  the  de- 
livery and  receipt  of  freight,  and  through  an  opening  in  the 
railway  fence  used  by  persons  who  shipped  and  received 
freight  from  and  upon  said  switch,  which  opening  was  neces- 
sary for  said  purpose,  and  was  put  in  by  said  Burk  for  his 
own  convenience  and  accommodation,  and  under  his  direc- 
tion ;  said  cattle  having  so  entered  on  said  right  of  way  were 
killed  opposite  or  near  the  said  switch  or  side-track,  and  it 
was  a  place  where  the  Chicago  and  Atlantic  Railway  Com- 
pany were  not  by  law  required  to  fence  their  road,  without 
interfering  with  the  free  use  of  said  switch  by  the  public,  for 
whose  convenience  it  was  put  in. 

4.  The  Wabash  Railroad  Company  was  a  corporation,  or- 
ganized under  the  laws  of  the  State  of  Indiana,  and  engaged 
in  operating  and  controlling  lines  of  railroad  in  and  through 
a  portion  of  said  State,  but  that  said  Wabash  Railroad  did 
not  own,  operate  or  control  a  line  of  railroad  in  said  State 
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in  June^  1888,  at  the  time  of  the  injuries  alleged  in  the  com- 
plaint. 

6.  Said  Wabash  Railroad  Company  was  a  corporation  un- 
der the  laws  of  Indiana,  and  engaged  in  operating  and  con- 
,  trolling  lines  of  railroad  through  a  portion  of  said  State,  but 
no  part  of  said  railroad  so  operated,  etc.,  was  in  said  county 
of  Porter ;  that  at  the  time  of  the  happening  of  the  injuries 
complained  of  the  Wabash  Western  Railway  Company  was 
running  its  trains  over  a  line  of  ittilroad  through  ^d  county 
of  Porter,  known  as  the  "  Chicago  and  Atlantic  Railway," 
which  was  owned  and  operated  by  said  last-named  company, 
and  said  trains  of  said  Wabash  Western  Railway  were  gov- 
erned, controlled  and  operated  by  the  said  Chicago  and  At- 
lantic Railway .  Company,  its  officers,  agents,  servants  and 
employees,  and  said  Wabash  Western  trains  were  governed 
by  the  rules  and  regulations  of  said  Chicago  and  Atlantic 
Railway  Company ;  that  at  the  place  on  said  Chicago  and 
Atlantic  Railway  Company  where  said  stock  entered  upon 
the  right  of  way  of  said  railway  company  and  were  killed 
hud  injured  was  a  private  gate,  or  where  bars  had  been 
placed  in  the  fence  along  said  right  of  way  for  the  conve- 
nience of  the  land-ownei*s,  and  with  which  gate,  bars  or 
fence,  or  the  keeping  of  same  closed  or  in  secure  condition 
the  Wabash  Railroad,  or  its  predecessors,  had  nothing  what- 
ever to  do,  and  no  control  or  power  over. 

6.  This  paragraph  contained  substantially  the  same  alle- 
gations as  the  other  paragraphs  as  to  the  organization  of  the 
Wabash  Railroad  Company,  and  being  the  successor  of  the 
"  Wabash  Western  Railway ;"  that  no  part  of  said  Wabash 
Western  Railway  was  in  the  county  of  Porter;  that  at  the 
time  of  the  happening  of  the  injuries  complained  of  ''The 
Chicago  and  Atlantic  Railway  was  a  corporation  owning, 
operating  and  controlling  a  line  of  railway  through  said 
county  of  Porter;  that  the  said  Wabash  Western  Railway 
and  the  Chicago  and  Atlantic  Railway  Company  had  a  con- 
tract under  the  terms  of  which  said  Wabash  Western  Rail- 


NOVEMBER  TERM,  1891.  196 

The  Wabash  Railroad  Company  «.  Williamson. 

way  was  run  over  and  upon  the  lines  owned^  etc.^  bv  said 
Chicago  and  Atlantic  Railway  Company,  and  said  trains 
were  controlled,  managed,  etc.,  by  said  last-named  railway 
company,  its  officers,  agents,  servants,  etc.,  and  were  gov- 
erned by  the  rules  and  regulations  of  said  railway  company ; 
that  neither  the  appellant  nor  the  Wabash  Western  Railway 
Company  had  lines  of  railroad  of  their  own,  nor  in  their 
names,  in  said  Porter  county,  nor  was  it  the  lessee,  assignee 
or  receiver  of  any  line  of  railway  in  said  county;  that  by 
the  terms  of  said  contract  it  was  provided,  among  other 
things,  that  in  the  case  of  killing  of  stock  not  in  transit, 
caused  by  the  operation  of  the  trains  of  the  Wabash  Western 
Railway  over  the  Chicago  and  Atlantic  Railway,  such  claims 
should  be  adjusted  by  the  proper  officers  of  the  Chicago  and 
Atlantic  Railway  Company. 

The  appellee  demurred  to  the  second,  third,  fourth,  fifth, 
and  sixth  paragraphs  of  appellant's  answer,  which  was  sus- 
tained as  to  the  second,  fourth  and  fifth  paragraphs,  and  over- 
ruled as  to  the  third  and  sixth  paragraphs,  and  exception 
taken. 

The  appellee  filed  a  reply  of  general  denial,  and  under  the 
issues  thus  formed  the  cause  was  submitted  to  the  court  for 
trial.  At  the  request  of  both  parties  the  court  made  a  spe;- 
cial  finding  of  &cts,  and  stated  its  conclusions  of  law  thereon. 
And  under  the  findingof  facts  and  conclusions  of  law  thereon 
the  court  found  for  the  appellee,  and  the  appellant  excepted 
separately  and  severally  to  each  conclusion  of  law.  There- 
upon appellant  filed  a  motion  for  a  venire  de  novo;  also  a  mo- 
tion for  a  new  trial,  for  judgment  upon  the  special  findings 
notwithstanding  the  conclusions  of  law,  and  in  arrest  of 
judgment,  in  the  order  mentioned ;  and  each  motion  was 
overruled  and  exception  taken,  and  the  court  thereupon  ren- 
dered judgment  upon  the  special  findingof  facts  and  conclu- 
sions of  law,  in  favor  of  the  appellee. 

Several  alleged  errors  are  assigned  as  causes  for  the  re- 
versal of  the  judgment. 
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The  first,  second,  and  fourth  errors  assigned  assail  the  rul- 
ing of  the  court  below  in  overruling  the  demurrer  to  the 
complaint,  and  in  overruling  the  motion  to  require  the  ap- 
pellee to  make  each  paragraph  in  the  complaint  more  spe- 
cific. 

It  is  contended  by  the  appellant  that  the  demurrer  should 
have  been  sustained  to  the  complaint  because  the  complaint 
is  not  sustained  by  the  statute,  and  does  not  state  in  what 
name  the  road  was  run  and  operated.  The  complaint  avers 
with  sufficient  certainty  that  the  Chicago  and  Atlantic  Rail- 
road Company  owned  the  road,  and  that  it  leased  the  rail- 
road to  the  Wabash  Western  Railroad  Company,  and  that 
these  companies  ran  and  operated  the  road  jointly,  from 
which  statement  the  presumption  is  clear  that  the  road  waa 
operated  }n  the  name  of  these  companies. 

Section  4001,  R.  S.  1881,  provides,  that  '^  Every  railroad 
company  that  shall  run  and  operate  its  locomotives  and  trains 
upon  the  track  and  road  of  another  railroad  company  shall 
be  liable  to  third  persons  for  all  damages  occasioned  by  such 
locomotives  and  trains,  in  the  same  manner  and  to  the  same 
extent  as  though  the  track  and  road  upon  which  such  loco- 
motives and  train  were  run  and  operated  belonged  to  the 
company  owning  and  operating  the  same.'' 

Section  4025»  R.  S.  1881,  provides:  ^^  Any  railroad  cor- 
poration, lessee,  assignee,  receiver,  or  other  person  or  cor» 
poration,  running,  controlling,  or  operating  any  railroad  into 
or  through  this  State,  shall  be  liable,  jointly  or  severally,  for 
stock  killed  or  injured  by  the  locomotives,  cars,  or  other 
carriages  run  on  such  road,  in  the  name  in  which  the  road 
was  run  or  operated  at  the  time,  to  the  extent  and  accord- 
ing to  the  provisions  of  this  act,''  etc. 

In  the  case  of  (Xneinnati,  dc.^  B.  R.  (Jo.  v.  LevMon,  97 
Ind.  488,  it  was  held  that  it  was  not  necessary  in  a  complaint 
against  a  railroad  company  showing  that  the  defendant  was 
runningi  controlling  or  operating  another  railroad,  on  which 
the  killing  or  injury  was  done,  to  allege  that  such  road  was 
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run  or  operated  in  the  name  of  such  defendant,  or  to  allege 
in  what  name  it  was  run  or  operated.  The  liability  under 
the  statute  was  clearly  fixed  upon  the  company  running  and 
operating  the  engines  and  trains  regardless  of  the  name  in 
which  the  road  was  operated.  The  purpose  of  the  statute 
is  plain.  The  complaint  was  sufficient.  The  court  correctly 
overruled  the  demurrer  and  no  error  was  committed  in 
overruling  the  motion  to  require  the  appellee  to  make  the 
complaint  more  specific. 

The  appellant's  next  contention  is,  that  the  court  erred  in 
sustaining  the  demurrer  of  the  appellee  to  the  second,  fourth 
and  fifth  paragraphs  of  the  answer.  There  was  fio  error  in 
this  ruling.  The  defence  sought  to  be  set  up  under  these 
answers  could  have  been  proven  under  the  general  denial. 
The  facts  alleged  in  these  paragraphs  appellee  was  required 
to  prove  upon  the  trial  of  the  cause,  in  order  to  make  his 
case  that  he  might  have  judgment. 

The  sixth  assignment  of  error  is,  that  the  court  erred  in 
its  conclusions  of  law  on  the  finding  of  facts. 

That  this  question  may  b^  properly  presented,  it  is  more 
convenient  to  set  out  such  of  the  facts  found  as  are  material 
to  the  question,  with  the  conclusions  of  law  thereon. 

The  special  finding  of  facts  set  out  at  length  the  contract 
between  the  Wabash  Western  Railway  Company  and  the 
Chicago  and  Atlantic  Railway  Company,  by  which  contract 
on  the  27th  day  of  June,  1888,  the  Wabash  Western  Rail- 
way Company  ran  its  locomotives,  engines,  and  trains  of 
cars  over  the  railroad  of  the  Chicago  and  Atlantic  Railway 
Company,  across  the  counties  of  Lake  and  Porter,  in  the 
State  of  Indiana,  in  which  contract,  among  other  things,  it 
was  provided  that  the  Chicago  and  Atlantic  Railway  Com- 
pany had  leased  and  '  demised  unto  the  Wabash  Western 
Railway,  their  successors,  assigns,  etc.,  for  the  purposes 
therein  named. 

It  also  provided  that  said  railroad  companies  should  oper- 
ate the  road  jointly,  and  should  have  equal  rights  thereon^ 
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and  that  each  company  should  pay  and  settle  all  claims  for 
injury  committed  by  its  trains  and  servants  in  the  manage- 
ment of  the  railroad,  including  damages  for  the  killing  of 
stock,  and  that  the  officers  of  the  Chicago  and  Atlantic  Bail- 
way  Company  were  to  prescribe  the  rules  for,  and  direct  the 
running  of  trains  over  said  road. 

After  setting  out  said  contract,  the  court  found  as  follows : 
3.  On  the  said  27th  day  of  June,  1888,  appellee  was  the 
owner  of  nine  head  of  cattle ;  that  said  cattle  had  casually 
escaped  from  his  field  a  few  days  before  that  date,  and  had 
entered  into  the  enclosure  of  one  Burk,  lying  immediately 
south  of  tlfe  said  railroad,  and  abutting  thereon ;  that  on  said 
date  said  cattle  entered  upon  said  railroad  right  of  way, 
from  the  premises  of  said  Burk,  through  two  gates  opening 
upon  said  premises  in  the  right  of  way  fence  of  said  rail- 
road, and  wandered  from  thence  west  from  80  to  100  rods, 
and  were  run  over  and  killed  upon  said  railroad  by  a  loco- 
motive engine  and  train  of  cars,  owned  and  run  by  the  said 
Wabash  Western  Railway  Company  under  said  contract; 
that  said  cattle  were  of  the  value  of  f  264. 

4th.  That  there  were  two  gates  in  the  right  of  way  fence 
opening  upon  the  premises  of  said  Burk  about  one  hundred 
and  thirty  feet  apart,  through  which  said  cattle  entered  upon 
the  said  right  of  way ;  that  said  gates  were  constructed  and 
maintained  for  the  convenience  of  said  Burk  to  enable  him 
to  go  from  his  said  land  to  a  side-track  upon  said  railroads 
opposite  said  gates;  that  said  side-track  was  built  by  said 
Burk  and  was  for  his  individual  use  and  benefit,  and  to 
enable  him  to  ship  hay,  cattle  and  lumber  to  and  from  said 
point ;  that  the  land  of  said  Burk  lying  upon  the  south  side 
of  said  railroad  was  enclosed ;  that  the  land  lying  on  the 
north  side  of  said  railroad  opposite  said  gates  and  said  side- 
track was  owned  by  one  Reeves,  and  was  also  enclosed  • 
that  said  Burk  owned  a  parcel  of  land  north  of  said  railroad 
and  about  a  mile  east  of  said  gates  and  said  side-track ;  that 
some  time  during  the  spring  of  1887,  the  servants  of  said 
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Bark  cat  a  panel  oat  of  the  fence  on  the  north  side  of  said 
railroad  opposite  said  gates  and  said  side-track,  to  enable 
him  to  haul  hay  from  the  said  parcel  of  land  of  said  Burkes 
lying  on  the  north  side  of  said  railroad  and  east  of  said 
side-track  as  aforesaid ;  that  said  panel  was  cut  out  of  said 
fence  and  no  gates  or  bars  were  constracted  therein,  and 
said  panel  remained  open  for  several  months  prior  to  the 
28th  of  June,  1888,  with  the  knowledge  of  both  of  said  rail- 
road companies  and  the  appellee;  that  said  gates  in  said 
south  right  of  way  fence,  through  which  said  cattle  entered 
as  aforesaid,  were  left  open  on  the  27th  day  of  June,  1888, 
by  some  person  unknown  to  the  parties  to  this  suit ;  that 
•aid  cattle  entered  upon  said  right  of  way  through  both  of 
said  gates ;  that  said  side-track  was  about  one  hundred  and 
eighty  feet  in  length,  and  said  cattle  went  upon  said  rail- 
road track  and  were  killed  at  a  point  about  eighty  rods  west 
of  said  side-track ;  that  there  were  no  wing  fences  or  cattle- 
guards  connecting  with  the  right  of  way  fence  along  or  about 
said  side-track  or  gates  for  a  distance  of  about  a  mile  to  the 
west,  and  there  was  nothing  to  hinder  the  appellee's  cattle  from 
wandering  upon  and  down  the  railroad  track  for  a  distance 
of  a  mile  to  the  west;  that  there  were  no  houses  or  building 
within  a  half  mile  of  said  gates  or  side-track ;  that  ther^ 
was  no  station  at  said  point  or  near  there,  except  as  above 
stated;  that  there  were  no  highways  leading  to  said  gates  or 
said  side-track  on  either  side  of  the  railroad. 

5th.  That  said  cattle  were  killed  by  a  train  of  the  Wabash 
Western  Railway  Company,  in  Porter  county;  that  after 
the  killing  of  said  cattle  the  Wabash  Railroad  Company  suc- 
ceeded to  all  the  rights,  etc.,  of  the  Wabash  Western  Rail- 
way Company  by  consolidation  with  said  company,  and  was 
in  full  possession  and  control, of  the  same,  and  was  running 
its  trains  over  the  Chicago  and  Atlantic  Railway  under  the 
contract  set  oat  in  the  special  findings. 

6th.  The  value  of  the  damage  done  in  killing  the  cat- 
tle was  found,  and  that  said  gates  were  put  in  said  fence  in 
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the  spring  of  1887,  and  daring  the  summer  of  1888,  prior 
to  the  27th  day  of  June,  they  frequently  stood  open  for  sev- 
eral days  at  a  time ;  that  to  go  over  the  right  of  way  Burk 
had  put  plauk  between  the  n^ils,  and  had  put  ties  in  the 
ditch,  all  for  the  purpose  of  affording  a  passage-way  for  his 
teams  to  said  side-track. 

The  court  stated  as  its  conclusions  of  law  upon  the  fore- 
going facts : 

Ist.  The  gates  through  which  the  appellee's  cattle  entered 
upon  the  railroad  were  not  at  a  private  farm  crossing,  within 
the  meaning  of  the  law. 

2d.  The  appellee's  cattle  entered  upon  said  railroad  and 
were  killed  at  a  point  where  said  railroad  ought  to  have  been 
securely  fenced,  but  was  not. 

3d.  Finding  for  the  appellee  for  the  value  of  the  cattle 
killed,  with  interest  from  the  date  of  the  commencement  of 
the  action. 

Appellant's  counsel  claim  in  argument  that  under  theiacts^ 
found  the  Wabash  Western  Railway  Company  was  not  liable 
to  the  appellee  in  this  action,  because  there  was  no  lease  exist- 
ing between  that  company  and  the  Chicago  and  Atlantic ; 
that  it  was  a  mere  running  arrangement,  with  license  and 
|)er mission  to  use  the  Chicago  and  Atlantic  property  for  a 
special  purpose,  and  limited  to  only  the  right  to  have  its 
trains  run  over  the  Chicago  and  Atlantic  road  under  the  di- 
rection and  authority  of  the  officers,  agents  and  servants  of 
that  road,  and  subject  to  its  rules  and  regulations. 

We  have  set  out  in  the  facts  found  that  part  of  the  contract 
between  the  two  companies  which  relates  to  this  question, 
by  which  it  appears  that  the  Chicago  and  Atlantic  Kailroad 
company  leased  and  demised  unto  the  Wabash  Western  Rail- 
way, their  successors,  assigns,  etc.,  for  the  purposes  thereia 
named* 

It  also  provided  that  said  railroad  companies  should  op- 
erate the  road  jointly,  and  should  have  equal  rights  thereon, 
and  that  each  company  should  pay  and  settle  all  claims  for 
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injuries  committed  by  its  trains  and  servants  in  the  manage- 
ment of  the  railroad^  including  damages  for  the  killing  of 
stocky  and  the  officers  of  the  Chicago  and  Atlantic  Railway 
Company  were  to  prescribe  the  rules  for  and  direct  the 
running  of  trains  over  said  road. 

The  language  so  used  in  the  contract  between  the  two 
companies  clearly  and  unquestionably  made  the  Wabash' 
Western  Railway  Company  the  lessee  of  the  Chicago  and  At- 
lantic Railroad  Company.  More  apt  terms  constituting  a 
lease  could  not  be  employed. 

The  fact  that  the  lease  provided  that  the  officers  of  the 
Chicago  and  Atlantic  Railroad  Company  should  prescribe 
the  rules  for  and  direct  the  running  of  the  trains  could  not 
in  any  way  change  the  character  and  effect  of  the  contract. 
The  companies  ran  and  operated  the  road  jointly,  the  Chicago 
and  Atlantic  as  owner,  and  the  Wabash  Western  as  lessee, 
each  agreeing  to  pay  for  all  stock  killed  by  its  own  trains. 
The  relation  between  these  companies  under  these  facts  as 
lessor  and  lessee  clearly  existed,  and  their  liabilvjty  for  dam- 
ages committed  by  them  was  fully  established. 

Section  4001,  R.~  8.  1881,  above  quoted,  provides  that 
^'  Every  railroad  company  that  shall  run  and  operate  its  loco- 
motives and  trains  upon  the  track  and  road  of  another  rail- 
road company  shall  be  liable  to  third  persons  for  all  damages 
occasioned  by  such  locomotives  and  trains,  in  the  same  man- 
ner and  to  the  same  extent  as  though  the  track  and  road 
upon  which  such  locomotives  and  trains  were  run  and  op- 
erated belonged  to  the  company  owning  and  operating  the 
fiame.'' 

This  statute  makes  the  oVner  of  locomotives  and  trains 
operated  and  run  over  another  railroad  liable  to  third  per- 
sons for  damages  occasioned  by  such  locomotives  and  trains, 
€tc.,  to  the  same  extent  as  though  the  track  and  road  upon 
which  said  locomotives  and  trains  were  run  and  operated 
belonged  to  the  company  owning  and  operating  the  same, 
and,  therefore,  fixes  the  liability  in  this  action  against  the 
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Wabash  Railway  Company  as  the  lessee  of  the  Chicago  and 
Atlantic  Railroad  Company. 

The  next  question  discussed,  in  argument,  is  as  to  whether 
there  is  any  liability  against  any  railroad  company  in  this 
State  for  the  killing  of  stock  that  entered  on  the  right  of 
way  through  gates  erected  by  the  land-owners  since  the  leg* 
islation  of  1886 ;  and  this  leads  to  the  inquiry  and  presents 
the  material  question  to  be  determined  under  the  fkcts  found, 
whether  the  gates  through  which  appellee^s  cattle  entered" 
were,  within  the  meaning  of  the  statute,  ^^  a  private  fitrm 
crossing/' 

Previous  to  the  legislation  of  1885,  the  law  was  settled  in 
this  State  that  railroad  companies  were  not  liable  for  the 
injury  or  killing  of  animals  of  adjoining  land-owners  for 
whose  conveQience  priyate  crossinjgs  and  gates  were  con* 
strncted,  where  the  animal  passed  to  the  track  through  such 
gates  which  such  land-owners  fitiled  to  keep  closed,  but  they 
were  liable  to  other  persons  whose  animals  might  pass 
through  suoh  open  gates  to  the  track  and  there  be  injured  and 
killed.  Indianapolis^  etc.,  R.W.  Oo.  v.  Hiomas,  84  Ind.  194; 
Baltimore^  etc.,  R.  i2.  Co.  v.  Krdger,  90  Ind.  380 ;  Evan^" 
ville,  etc.,  B.  R.  Co.  v.  Morier,  101  Ind.  697 ;  Wahaah  R. 
W.  Co.  V.  WUliamson,  104  Ind.  154. 

It  is  unnecessary  to  set  out  the  acts  of  April  8th  and 
April  13th,  1885,  relating  to  farm  crossings.  These  statutes 
have  been  construed  in  Hunt  v.  Lake  Shore,  etc.,  R.  W.  Cb., 
112  Ind.  69;  Jeffersonville,  etc.,  R.  R.  Co.  v.  Durdap,  112 
Ind.  93 ;  and  Louisville,  etc.,  R.  W.  Co.  v.  Hughes,  2  Ind  App. 
68. 

In  Jeffersonville,  etc.,  R.  R.  Vo.  v.  Dunlap,  supra,  it  is 
said :  '^  Our  conclusion  upon  the  whole  case  is,  that,  not* 
withstanding  the  act  of  1885,  the  corporation  owning  the 
railway,  and  the  lessee,  etc.,  are  jointly  liable  for  the  injury 
or  killing  of  animals,  as  formerly;  that  the  manner  of 
commencing  and  prosecuting  actions  for  the  injury  or  death 
of  animals,  and  the  manner  of  collecting  judgments  ob- 
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tained,  are  the  same  as  formerly,  and  that  for  a  failure  to 
fence^  at  all  places  required  by  the  prior  act;  railway  com- 
panies are  liable  for  the  injury  and  death  of  animals  as 
formerly,  except  as  to  farm  crossings  and  gates*  the  duty  of 
keeping  them  closed  having  been  expressly  transferred,  by 
the  acts  of  1885,  from  the  railway  company  to  the  land- 
owner. In  other  words,  while,  under  the  old  law,  the  duty 
to  fence  the  railway  results  from  the  liability  imposed,  and 
nnder  the  new,  the  duty  to  fence  the  portions  of  the  road 
therein  specified  is  positively  enjoined,  yet,  the  liability 
for  the  injury  and  killing  of  animals  being  the  same,  there 
is  no  sufficient  reason  why  the  old  law  may  not  be  held  to 
be  in  force  as  to  the  whole  line,  except,  as  already  stated,  so 
fiir  as  concerns  fiEirm  crossings  and  gates/' 

In  Hunt  V.  Lake  Share,  etc,  R.  W.  Co.,  supra,  it  is  said : 
'^  The  statutes  of  1885  enacted  into  a  right,  on  the  part  of 
the  land-owner  whos^  land  is  separated  by  rights  of  way  of 
railway  companies,  in  certain  cases,  what  was  before  but  a 
privilege  voluntarily  granted  by  such  companies.  Those 
statutes,  also,  impose  upon  such  land-owners  the  duty  of  keep- 
ing the  gates  at  such  crossings  closed,  and  thereby  relieve  the 
railway  companies  from  all  liability  for  the  injury  or  killing 
of  animals  that  may  pass  to  the  track  through  such  gates.'' 

Under  these  cases  the  question  is,  were  the  gates  in  the 
right  of  way  fence  through  which  the  cattle  entered  upon 
the  railroad  a  farm  crossing  within  the  meaning  of  the  stat- 
ute of  1885  under  the  facts  found  by  the  court? 

The  cattle  were  upon  the  land  of  pne  Burk,  which  abutted 
the  railroad  right  of  way  on  the  south  side.  In  the  south 
right  of  way  fence  opening  upon  Burk's  land  there  were  two 
gates,  about  130  feet  apart,  put  in  for  the  purpose  of  enab- 
ling him  to  reach  a  private  side-track  owned  by  him,  and 
connected  with  the  railroad,  and,  as  appears  from  the  facts 
found,  this  was  the  only  purpose  for  which  these  gates  were 
put  in  the  fence.  Burk  did  not  own  the  land  on  the  north 
side  of  the  railroad  opposite  the  side-track.     The  right  of 
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way  did  not  separate  his  lands  into  two  parcels^  and  the  gates 
were  not  put  in  for  the  pOrpose  of  enabling  him  to  go  from 
a  tract  of  land  on  one  side  of  the  railroad  to  a  tract  on  the 
other  side. 

Under  some  arrangement  with  the  Chicago  and  Atlantic 
Company  Burk  had  a  private  side-track  on  the  railroad^  and 
to  enable  him  to  get  to  the  side*track  the  gates  were  put  in 
the  south  right  of  way  fence. 

The  appellee's  cattle  escaped  from  his  own  land  and  entered 
upon  the  land  of  Burk,  and  from  Burk's  land  went  through 
these  gates  upon  the  railroad  and  were  killed,  etc.  Burk 
owned  a  tract  of  land  on  the  north  side  of  the  railroad  about 
a  mile  east  of  the  gates  and  side-track,  but  the  land  lying 
immediately  north  of  the  side-track  and  gates  was  owned 
by  one  Reeves.  This  fact,  however,  does  not  aid  in  the  de- 
termination of  the  question  as  to  what  constitutes  a  farm 
crossing. 

It  can  not  be  said  that  a  land-owner,  with  lands  upon 
both  sides  of  a  railroad  that  is  not  severed  into  two  pieces  by 
the  right  of  way,  is  entitled  to  a  crossing.  The  plain  pur- 
pose of  the  law  is  to  furnish  crossings  to  land-owners  whose 
lands  are  separated  by  the  right  of  way.  A  land«-owner  on 
one  side  of  a  railroad  can  not  force  a  farm  crossing  to  reach 
land  on  the  other  side  if  it  does  not  join  the  railroad  right 
of  way.  The  gates  were  not  put  in  the  right  of  way  fence 
for  the  purpose  of  a  crossing,  but  to  enable  Burk  to  go  from 
his  land  to  a  private  side-track  on  the  railroad  right  of  way. 
There  was  no  crossing,  either  public  or  private,  at  this 
point. 

Burk  could  not  have  compelled  the  railroad  company  to 
put  the  gates  in  the  right  of  way  fence  under  the  statute  of 
1885,  to  enable  him  to  go  upon  the  right  of  way  to  reach  his 
private  side-track. 

Under  the  law  railroad  companies  can  not  make  contracts 
with  private  persons  to  make  openings  in  its  fence  for  private 
purposes,  and  thereby  relieve  itself  from  the  duty  it  owes  to 
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the  geDeral  public  to  keep  the  road  securely^feDced  except  at 
private  farm  crossings  where  the  railroad  right  of  way  sep- 
arates tracts  of  land  into  two  parcels^  and  to  enable  the 
owner  to  go  from  one  piece  of  land  to  another  thas  sep* 
arated. 

When  a  railroad  company  permits  or  contracts  with  an 
individaal  to  put  gates  in  its  right  of  way  fence,  or  to  make 
openings  therein  where  it  could  not  be  compelled  to  do  so 
nnder  the  law,  it  is  liable  for  damages  resulting  to  all  except 
the  contracting  parties. 

The  court  did  not  err  in  the  first  and  second  conclusions 
of  law  on  the  facts  found. 

It  is  also  claimed  by  counsel  for  appellant  that  the  court 
erred  in  its  third  conclusion  of  klw  in  finding  that  the  ap- 
pellee was  entitled  to  a  judgment  with  interest  from  the  com- 
Ihencement  of  the  action.  No  reason  is  assigned  by  the  ap- 
pellant why  interest  should  not  have  been  allowed.  l*his 
court  has  held  in  Chiodgo,  etc.,  B.  B.  Co.  v,  Barnes,  2  Ind. 
App.  213,  **  Where,  in  an  action  of  tort,  damages  not  exem- 
plary are  found  to  be  due  to  the  plaintiflf,  the  jury  trying  the 
cause  may,  in  its  discretion^  add  interest  to  the  sum  which 
it  finds  to  represent  the  loss." 

There  was  no  error  in  rendering  judgment  for  the  appel- 
lee with  interest  froni  the  date  of  the  commencement  of  the 
action. 

Other  errors  assigned  have  been  waived  by  reason  of  fail- 
ure to  discuss  them  or  to  assign  any  reason  why  there  was 
error  in  the  rulings  of  the  court. 

Judgment  affirmed,  with  costs. 

Cbumpaceeb,  J.,  was  absent. 

Filed  Dec.  10, 1891. 
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No.  382. 

Campbell  v.  The  State. 

IHtfl'imui'lOHB  TO  JuBT. — BraeUBc—OHminal  Law.—BiU  cf  .EeoepfioM.— The 
only  method  bj  which  instructions  in  criminal  cases  may  be  revieired, 
on  appeal,  is  by  having  them  embodied  in  a  bill  of  exceptions. 

AppBiii«ATX  CouiiT. —  Weight  of  Evidence. — The  Appellate  Court  will  not 
reverse  a  judgment  on  the  evidenoe,  if  the  eyidence  fairly  tends  to  sus- 
tain it. 

From  the  Monroe  Circuit  Court. 

J.  R.  East,  R.  H.  East  and  E.  Corr,  for  appellant 
A.  G.  SmUhf  Attorney  General^  for  the  State. 

Beuihabd,  J. — ^The  appellant  was  convicted  of  selling 
intoxicating  liquor  without  a  license. 

But  two  questions  are  made  by  the  appeal.  The  first  is 
in  reference  to  the  correctness  of  the  instructions  given^  and 
the  second  as  to  the  sufficiency  of  the  evidence  to  sustain 
the  verdict. 

The  first  question  can  not  be  considered,  because  the  in- 
structions are  not  properly  in  the  record.  The  only  attempt 
to  save  the  question  upon  their  correctness  wasi^y  endorsing 
an  exception  on  the  margin,  dated  and  signed  by  the  judge, 
as  provided  in  section  535  of  the  statute.  That  section, 
however,  has  reference  to  civil  causes,  and  the  only  method 
by  which  instructions  in  criminal  cases  may  be  reviewed,  on 
appeal,  is  by  having  them  embodied  in  a  bill  of  exceptions. 
Delhaney  v.  State,  115  Ind.  499 ;  Meredith  v.  State,  122  Ind. 
614 ;   Van  DoUen  v.  Staie,  1  Ind.  App.  108. 

It  was  not  disputed  that  the  appellant  delivered  intoxi- 
cating liquor  to  the  person  charged.  There  was  a  contro- 
versy as  to  whether  it  was  a  sale  or  a  gift.  The  averment 
was  that  of  a  sale.  But  one  witness  testified  for  the  State. 
He  said  he  saw  money  passing  over  the  counter  in  payment 
of » the  liquor,  though  he  did  not  know  how  much.  The  ap- 
pellant and  other  witnesses  testified  that  no  money  was 
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passed,  bat  that  the  liqaor  was  given  the  party  bj  the  de- 
fendant It  seems  the  jury  believed  the  one  witness  for  the 
State  rather  than  the  greater  number  of  the  appellant's  wit- 
nesses. We  can  not  weigh  the  evidence  for  them.  This 
rule  is  too  well  settled  to  need  authority.  Nor  is  it  true,  as 
claimed,  thaf  there  was  no  evidence  whatever  upon  which  a 
conviction  could  lawfully  be  based.  From  the  testimony 
of  the  State's  witness  the  jury  had  a  right  to  draw  the  con- 
clusion that  the  transaction  was  a  sale,  and  not  a  gift.  They 
so  determined  and  their  verdict  received  the  approval  of  the 
trial  court.     We  do  not  feel  warranted  in  disturbing  it. 

Judgment  affirmed. . 
Filed  Dec  11, 1891. 


Ko.  329. 

Duffy  v.  Carman. 

Vlkldtsq, — Oomj)laiiU.—Fini  Questioned  on  AppeoL.-^D^eeU  Cwred  hy  Vot- 
dtet— Where  the  sufficiency  of  a  complaint  is  first  questioned  on  ap- 
peal, all  intendments  are  taken  in  fayor  of  the  pleading,  and  if  facts 
sofficient  are  stated  to  bar  another  suit  for  the  same  cause  of  action, 
the  finding  of  the  court  or  the  verdict  of  the  jury  cures  all  other 
defects,  and  the  complaint  will  be  held  sufficient  to  uphold  the  judg^ 
ment. 

IjAVDIX>bd  and  Tbnant.— JToUtn^  Over.— Loam. — PUadxng. —  Where  a 
tenant  holds  oyer  after  the  expiration  of  his  written  lease,  and  the 
landlord  and  his  grantee  receive  rent  from  the  tenant,  another  tenancy 
18 created  of  equal  length  and  upon  the  same  terms  and  conditions; 
and  such  written  lease  is  not  the  foundation  of  an  action  for  possession 
of  the  land  and  damages  for  holding  over. 

From  the  Clark  Circuit  Court. 

P.  H.  JeweU  and  H,  E,  Jewettf  for  appellant. 
H.  A.  Burti  and  /.  E.  Taggart,  for  appellee. 

BbniNBON^  C.  J. — The  appellee  commenced  this  action 
against  the  appellant. 
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The  complaint  alleges  that  on  the  first  day  of  Augast, 
1875,  John  Salmon  was  the  owner  of  slip  No.  2,  in  the 
town  of  Port  Fulton,  Clark  county,  Indiana ;  that  on  said 
day  said  Salmon,  in  writing,  leased  to  the  appellant  for  a 
term  of  one  year  the  water-privilege  front  of  said  slip  2, 
and  on  the  29th  day  of  March,  1879,  said  Salmon,  by  deed 
of  that  date,  conveyed  said  slip  2  to  the  appellee;  that 
since  the  1st  day  of  August,  1875,  to  the  1st  day  of  August, 
1889,  the  appellant  had  held  possession  of  said  slip  2 
by  the  consent  of  said  Salmon  and  the  appellee,  under  said 
lease ;  that  on  the  29th  day  of  April,  1889,  the  appellee  no- 
tified the  appellant,  in  writing,  to  deliver  up  to  her,  at  the 
expiration  of  the  current  year  of  the  tepancy,  the  possession 
of  said  slip  2,  and  the  harbor  privileges  appurtenant  there* 
to ;  that  the  appellant  has  failed  and  refused,  and  still  re- 
fuses, to  deliver  up  to  the  appellee  the  possession  of  said 
premises,  but  has,  sinCe  the  1st  day  of  August,  1889,  unlaw- 
fully held  over  and  detained  possession  of  said  premises  from 
the  appellant  to  the  appellee's  damage,  etc.  Wherefore  ap- 
pellee demanded  judgment  for  the  possession  of  said  prem- 
ises, and  two  hundred  dollars  damages. 

The  appellant  answered,  in  three  paragraphs : 

1.  General  denial. 

2.  That  on  the  Ist  day  of  August,  1889,  the  Fulton  Tow- 
boat  Company,  a  corporation  organized  under  the  laws  of 
the  State  of  Kentucky,  had  occupied  said  premises,  men- 
tioned in  the  appellee's  complaint,  had  paid  rent  to  the  ap- 
pellee therefor,  and  that  no  demand  had  been  made  upon 
said  corporation,  or  notice  to  quit  served  upon  her,  etc. 

3.  That  on  the  1st  day  of  August,  1889,  appellant  then 
and  there  abandoned  the  premises,  in  the  complaint  men- 
tioned, and  vacated  the  same ;  that  the  appellee  was  not  upon 
said  premises  on  that  day,  and  had  no  agent  there,  and  do 
one  on  appellee's  behalf  was  present  to  receive  from  appel- 
lant said  possession." 
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A  demurrer  was  filed  and  sustained  to  the  seoond  para- 
graph of  the  answer,  and  exception  taken. 

A  reply  of  general  denial  was  filed  to  the  third  paragraph 
of  the  knswer. 

The  cause  was  tried  by  the   court.     The  finding  was  in 
favor  of  the  appellee,  and  over  a  motion  for  a  new  trial  judg-  ^ 
ment  was  rendered  on  the  finding. 

The  appellant  assigns  the  following  errors : 

1.  The  complaint  did  not  state  facts  sufficient  to  constitute 
a  cause'  of  action. 

2.  The  court  erred  in  sustaining  the  demurrer  to  the  sec- 
ond paragraph  of  appellant^s  answer. 

3.  The  court  erred  in  overruling  appellant's  motion  for  a 
new  trial. 

The  causes  properly  assigned  in  the  motion  for  a  new  trial 
are :  That  the  decision  of  the  court  was  not  sustained  by 
sufficient  evidence,  and  the  decision  was  contrary  to  law. 

Under  the  first  assignment  of  error  the  sufficiency  of  the 
complaint  is  assailed  in  this  court  for  the  first  time.  The 
contention  of  the  appellant  is  that  the  complaint  was  insuf- 
ficient, because  the  written  lease  therein  referred  to,  and 
upon  which  it  is  assumed  the  action  is  founded,  was  not  made 
a  part  of  the  complaint  by  filing  said  written  lease,  or  a 
copy  thereof,  with  the  complaint. 

We  do  not  think,  under  the  averments  in  the  complaint, 
that  the  Y^ritten  lease  was  the  foundation  of  the  appellee's 
action  within  the  meaning  of  section  362,  R.  S.  1881,  requir- 
ing that,  '^  When  any  pleading  is  founded  on  a  written  instru- 
ment or  account,  the  original,  or  a  copy  thereof,  must  be 
filed  with  the  pleading." 

The  written  lease  expired  on  the  1st  day  of  August,  1876. 
After  that  it  is  alleged  in  the  complaint  that  the  premises 
were  held  by  the  appellant  by  consent  of  appellee,  etc.,  and 
that  the  premises  were  conveyed  by  the  lessor  to  the  appel- 
lee after  the  expiration  of  the  written  lease,  and  while  appel- 
Vol.  3.— 14 
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lant  was  holding  the  premises  by  the  consent  of  the  original 
lessor,  who  was  appellee^s  grantor. 

The  appellant  having  remained  in  possession  of  the  leased 
premises  after  the  expiration  of  the  written  lease,  and  appel- 
lee and  her  grantor  received  rent  from  the  appellant,  another 
tenancy  was  created  of  an  )equal  length,  and  upon  the  same 
terms  and  conditions,  so  long  as  the  appellant  so  occupied 
the  premises.  New  York,  etc.,  R.  W,  Co.  v.  Kandall^  102 
Ind.  453;  Bollefibacker  v.  FriUSy  98  Ind.  50;  Bright  v.  Me- 
Ouat,  40  Ind.  521. 

If,  however,  under  section  362,  «tfpra,  the  written  lease  was 
the  foundation  of  the  action, — but  we  do  not  think  it  was,-^ 
the  original,  or  a  copy  of  it,  should  have  been  filed  with  the 
complaint,  for  otherwise  the  complaint  would  have  been  i)ad 
on  demurrer.  But  when  the  sufficiency  of  the  complaint  is 
called  in  question  for  the  first  time  by  assignment  of  error 
in  this  court  a  different  rule  prevails.  All  intendments  are 
taken  in  favor  of  the  pleading,  and  if  facts  sufficient  are 
stated  to  bar  another  suit  for  the  same  cause  of  action,  the 
finding  of  the  court  or  the  verdict  of  the  jury  cures  all  other 
defects,  and  the  complaint  will  be  held  sufficient  to  uphold 
the  judgment.  Colehen  v.  Ninde,  120  Ind.  88,  and  cases 
cited. 

There  are  other  objections  urged  to  the  complaint,  but  we 
need  not  consider  them,  as  they  come  within  the  rule  of  Col- 
chen  V.  Ninde,  supra,  and  if  they  had  been  raised  by  demur- 
rer in  the  circuit  court  the  complaint  would  have  been  suf- 
ficient. 

The  appellant  makes  no  claim  that  the  court  erred  in  sus- 
taining the  demurrer  to  the  second  paragraph  of  the  answer^ 
and  thereby  waives  that  assignment  of  error. 

Under  the  causes  assigned  in  the  motion  for  a  new  trial, 
the  appellant  discusses  only  the  one  cause,  ^'  in  which  it  is 
alleged  that  the  decision  of  the  court  was  not  sustained  by 
sufficient  evidence." 

The  court,  in  its  finding  and  judgment,  gave  appellee  the 
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possession  of  the  premises  described  in  the  complaint  and 
the  lease.  The  evidence  showed  that  the  appellee  was  the 
owner  of  the  premises ;  that  she  had  served  proper  notice 
on  the  appellant  to  deliver  the  possession  of  the  same  to  her 
at  the  end  of  the  current  year ;  that  the  appellant  had  paid 
appelleei  or  her  agents,  rent  at  ten  dollars  a  month  fo.r  said 
leased  premises  since  the  conveyance  was  made  to  her.  The 
evidence  established  the  relation  of  landlord  and  tenant  be- 
tween the  appellee  and  appellant,  and  the  fact  that  the  ap« 
pellant  recognized  sach  relation.  The  court  may  have  fiiirly 
concluded  from  the  evidence  that  there  had  been  no  surren- 
der of  the  premises,  and  that  appellant  was  in  possession 
thereof  when  this  action  commenced. 

We  can  not  disturb  the  finding  of  the  court  by  reason  of 
the  alleged  insufficiency  of  the  evidence. 

In  the  determination  of  the  questions  in  this  case  we  have 
<K)nfined  our  opinion  to  the  issues  in  the  case,  the  terms  of 
the  lease  and  the  evidence.  Some  questions  have  been  dis- 
cussed by  counsel  which  we  have  not  passed  upon,  for  the 
reason  that  they  do  not  properly  arise  in  the  case  and  are 
not  before  |he  court  under  the  issues. 

The  judgment  is  affirmed,  at  appellant's  costs. 

FUed  Dec  11, 1891. 


No.  300. 

Bbown,  Administbatob^  v.  Sullivan. 

DiCBDENTB*  Estates.— iStotemefK  of  Cbim. — St^jlcieney  tf  After  VerdicL-^X 
statement  of  a  claim  against  an  estate  alleging  that  a  certain  amoant 
"  is  now  jostly  dne  and  owing  to  affiant,  after  making  all  proper  de- 
ductions," is  sufficient  after  verdict. 

Sams. — A  succinct  and  definite  statement  of  a  claim,  showing  a  prima 
facie  indehtedness  against  the  estate  and  in  favor  of  the  claimant,  suf- 
ficient to  bar  another  action  for  the  same  demand,  is  all  that  is  required 
in  claims  against  estates. 
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From  the  WashiDgton  Circuit  Cioiirt. 
S.  jD.  Hendrieka,  for  appellant. 

Cbumpackeb,  J. — The  appellee  filed  a  claim  against  the 
estate  of  Orange  Brown^  deceased^  of  which  William  H. 
Brown  is  administrator^  in  substance  as  follows : 

Elizabeth  Sullivan,  being  sworn,  says  the  account  set  out 
below  in  her  favor  against  the  estate  of  Orange  Brown,  de- 
ceased, is  correct ;  that  the  amount  shown  in  said  account,  to 
wit,  $41.13  principal  and  $25.67  interest,  is  now  justly  due 
and  pwing  affiant,  after  making  all  proper  deductions ;  that 
in  December,  1883,  the  decedent  received,  in  bidding  off 
certain  lands,  the  interest  which  the  claimant  had  in  the  judg- 
ment under  which  said  lands  were  sold,  and  there  is  due  her 
thereon  in  principal  and  interest  the  sum  of  $68.80. 

The  statement  was  signed  and  verified  by  the  claimant,  and 
the  cause  was  tried  by  the  court,  which  allowed  the  claim  to 
the  amount  of  $57.15. 

The  administrator  prosecutes  the  appeal,  and  insists,  first, 
that  the  ^^  complaint  *'  does  not  state  facts  sufficient  to  con- 
stitute a  cause  of  action. 

The  only  objection  pointed  out  is  that  the  statement  does 
not  comply  with  the  provisions  of  section  6^  Acts  1883^  p. 
153,  which  require  the  affidavit  filed  with  the  claim  "  to  set 
forth  all  creaits  and  deductions  to  which  the  estate  is  enti- 
tled,'' and  that  the  claim,  after  making  such  deductions,  ^^  is 
justly  due  and  wholly  unpaid.'' 

If  the  claim  is  embodied  in  an  affidavit  stating  sufficient 
facts  no  other  need  be  filed.  It  is  alleged  in  the  statement 
that  the  amount  'Ms  now  justly  due  and  owing  to  affiant^ 
after  making  all  proper  deductions." 

It  is  unnecessary  to  say  what  the  result  would  have  been 
had  the  statement  been  tested  by  demurrer,  but,  coming  be- 
fore us,  as  it  does,  supported  by  the  curative  agencies  of  the 
finding,  we  are  constrained  to  hold  it  sufficient. 

While  the  finding  will  not  supply  the  omission  of  a  neces- 
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sary  allegation,  it  will  cure  defective  averments,  which  are 
susceptible  of  being  elucidated  by  the  evidence,  and  thus 
render  many  pleadings  good  which  would  be  defective  on 
demurrer.  (Xegg  v.  Waterbury,  88  Ind.  21 ;  Levna  v.  Borta^ 
field,  76  Ind.  390. 

A  succinct  and  definite  statement  of  a  claim,  showing  a 
prima  facie  indebtedness  against  the  estate  and  in  favor  of 
the  claimant,  su£Scient  to  bar  another  action  for  the  same  de- 
mand, is  all  that  is  required  in  claims  against  estates.  Tag* 
gart  v.  Tevanny,  1  Ind.  App.  339. 

It  is  next  insisted  on  behalf  of  appellant  that  the  decision 
of  the  court  is  not  sustained  by  the  evidence. 

It  was  shown  by  the  evidence  that  one  Hatfield  held  a 
note  for  about  f  270  against  William  J.  Goen,  secured  by 
mortgage  upon  the  real  estate  of  the  latter.  Appellee  ar- 
ranged with  the  decedent,  William  Brown,  and  Eunice 
€k>en  to  raise  the  money  and  pay  off  the  Hatfield  mortgage, 
she  agreeing  to  furnish  part  of  the  money.  This  was  done, 
and  said  William  J.  Goen  gave  the  parties  a  note  for  f  247, 
secured  by  mortgage  upon  said  real  estate,  which  was  pay- 
able to  the  decedent,  William  Brown,  Eunice  Goen  and  the 
appellee  jointly.  Appellee  advanced  no  money  to  pay  upon 
such  mortgage,  but  she  had  a  note  for  $41.13  against  one 
Wesner,  which  she  assigned  to  the  decedent  to  be  used  in  pay- 
ing upon  the  mortgage,  and  he  afterwards  collected  the  note 
and  retained  the  proceeds.  Subsequently  said  $247  note  was 
sued  upon,  and  the  mortgage  was  foreclosed  in  an  action  by  all 
of  the  payees,  and  the  decedent,  William  Brown,  and  Eunice 
Goen  purchased  the  mortgaged  premises  at  sheriff's  sale  for 
the  full  amount  of  the  judgment  and  costs,  and  at  the  ex- 
piration of  the  year  for  redemption  they  obtained  a  deed 
therefor.  The  judgment  was  satisfied  by  the  purchase,  but 
the  appellee  received  nothing  thereon,  and  the  note  she  as- 
signed the  decedent,  with  interest  thereon,  being  the  amount 
of  the  interest  claimed  by  her  in  the  judgment,  is  the  basis 
of  her  claim  in  this  case. 
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There  was  evidence  tending  to  prove  that  the  money  re- 
ceived by  the  decedent  on  the  Wesner  note  went  toward  the 
payment  of  the  Hatfield  mortgage^  and  formed  part  of  the 
consideration  for  the  note  and  mortgage  under  whidh  the 
foreclosure  was  had.  It  is  claimed  by  appellant  that  the  pro- 
ceeds of  auch  note  were  applied  to  reduce  the  Hatfield  mort- 
gage, and  that  the  other  parties  furnished  the  balance  for 
which  the  $247  note  was  given. 

This  was  a  controverted  question  upon  the  trial,  and  we 
do  not  feel  justified  in  disturbing  the  decision. 

The  judgment  is  therefore  affirmed. 

Filed  Dec  U,  1891. 


No.  169. 

Payke  et  al.  t^.  The  Albany  City  National  Bank. 

Bill  of  Exchange. — DiaeounUd  by  Bank — Bight  <^  Bank  to  8iu  Ujpan. — 
MThere  parties  drew  a  draft  in  favor  of  themselveA,  and  endorsed  to  a 
bank  for  collection,  with  a  letter  of  advice  stating  that  if  the  bank  de- 
sired to  discount  the  draft  on  the  same  terms  as  it  had  a  former  one,  to 
send  check  for  the  amount,  and  it  could  have  the  paper,  and,  upon  the 
acceptance  of  the  draft  by  the  drawee,  the  bank  discounted  the  same  as 
requested  by  the  drawers,  and  sent  them  a  check  for  the  amount  which 
they  received  under  the  proposition  to  the  bank  to  discount  the  bill, 
the  bank  thereby  became  the  holder  and  owner  of  the  bill  as  payee  for 
value,  with  full  power  to  sue  for  and  recover  in  the  proper  action,  in 
case  the  same  was  dishonored. 

Same. — lAabUUy  cf  Drawers  to  Bank. — In  such  case,  where  the  acceptor 
failed  to  pay  the  bill,  although  it  was  duly  presented,  payment  de- 
manded, and  protested,  and  notice  of  protest  duly  given,  the  drawers 
of  the  bill  became  liable  to  the  bank. 

Baue.— Against  Whom  Suit  May  be  Brought.— Under  section  5516,  R.  S. 
1881,  suit  may  be  brought  by  the  holder  of  a  bill  of  exchange  n^otia- 
ble  by  the  law  merchant  or  by  the  law  of  the  State,  against  the  whole 
or  any  number  of  the  parties  liable  to  such  holder. 

From  the  Johnson  Circuit  Court. 
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W.  J.  Buckingham  and  E.  F.  White,  for  apiiellants. 
T.  W.  Woollen  and  D.  D.  Banta',  for  appellee. 

ft 

BoBiNSON,  J. — ^The  complaint  in  this  action  contained 
three  paragraphs.  A  demurrer  was  sastained  to  the  first 
and  second  paragraphs,  and  overruled  as  to  the  third  para- 
graph. 

The  appellants  refused  to  plead  further,  and  the  court 
thereupon  rendered  judgment  in  favor  of  the  appellee  and 
against  the  appellants  for  $859.15  and  costs. 

The  error  complained  of  in  this  court  is  the  alleged  error 
in  the  circuit  court  in  overruling  the  demurrer  to  the  third 
paragraph  of  the  complaint. 

The  material  allegations  in  the  third  paragraph  of  the 
complaint  are,  that  on  the  15th  day  of  February,  1889,  ap- 
pellants,  doing  business  under  the  firm  name  of  Payne,  John- 
son &  Co.,  drew  their  draft  of  that  date,  a  copy  of  which 
draft,  with  the  acceptance  and  endorsements  thereon,  was 
filed  with  and  made  a  part  of  the  complaint,  payable  .to  their 
own  order  and  directed  to  one  T.  C.  Cooper,  Albany,  New 
York,  by  which  they  requested  said  T.  C.  Cooper,  thirty 
days  after  the  date  thereof,  to  pay  to  their  order  aforesaid 
the  sum  of  eight  hundred  and  thirty-one  dollars ;  that  there- 
upon the  appellants,  by  their  written  endorsement  on  the 
back  of  said  draft,  directed  said  Cooper  to  pay  the  proceeds 
of  said  draft  to  the  order  of  appellee's  dashier,  A.  P.  Pal- 
mer, fur  collection,  and  transmitted  said  draft  enclosed  in 
a  letter  to  the  appellee,  reading  in  the  words  following,  to  wit: 

"  Franklin,  Ind.,  Feb.  15th,  1889. 
*^A.  P.  Palmer,  Gash.,  Albany,  N,  Y. : 

''  Dear  Sib  :  Enclosed  we  band  for  collection  and  return 
of  proceeds,  one  30-day  draft,  B.  L.  attached,  on  T.  C. 
Cooper,  your  city,  for  $831.  Please  deliver  B.  L.  upon 
the  receipt  of  the  draft.  If  you  want  the  paper  on  the  same 
terms  of  the  last  you  can  send  us  your  check. 

"  Respectfully,  Payne,  Johnson  &.  Co." 
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And  directing  the  appellee  to  present  said  draft  for  ac- 
ceptance^ and  on  the  acceptance  thereof  to  deliver  to  the 
drawee  the  bill  of  lading  attached  to  said  draft,  and  propos-  f 

ing  to  appellee  in  said  letter  that  if  it  desired  to  purchase  J 

said  draft  on  the  same  terms  it  had  discounted  a  bill  of  ex-  '{ 

change  for  them  before  that  time,  to  remit  to  them  by 
check.  A  copy  of  said  letter  was  made  a  part  of  said  com- 
plaint. 

That  upon  the  arrival  of  said  draft  appellee  presented  the 
same  for  acceptance  to  the  said  T.  C.  Cooper,  who  there- 
upon, to  wit,  on  the  18th  day  of  February,  1889,  on  the  fiice 
of  said  drafl  accepted  the  same  as  follows,  to  wit : 

''  Albany,  Feb.  18th,  1889. 

*'  Accepted  pa^  at  Nat.  Ezg.  Bank. 

*•  Thomas  C,  Coopbb." 

Said  National  Exchange  Bank  being  a  bank  located  in  the 
city  of  Albany,  New  York.  That  after  said  acceptance,  and 
before  the  same  became  due,  to  wit,  February  19tb,  1889, 
appellee  accepted  said  proposition  to  take  said  paper  on  the 
terms  proposed  in  said  letter,  and  signified  the  acceptance  of 
said  proposition  by  transmitting  by  letter,  a  copy  of  which 
was  filed  with  the  complaint  and  made  a  part  thereof,  ap- 
pellee's check  or  draft  to  the  appellants  for  the  sum  of 
$826.70,  for  the  proceeds  of  said  acceptance,  who  received 
the  same,  by  which  the  appellee  became  the  owner  in  its  own 
right  of  said  draft  as  the  payee  and  holder  thereof. 

That  when  said  draft  became  due,  to  wit,  on  the  14th  day 
of  March,  1889,  the  appellee  caused  the  same  to  be  presented 
at  the  counter  of  said  National  Exchange  Bank  of  Albany, 
where  the  same  was  made  payable,  and  payment  thereof  de- 
manded, which  was  refused,  whereupon  said  draft  or  accept- 
ance was  duly  protested  for  non-payment,  and  due  notice 
thereof  given  to  the  appellants.  Wherefore  appellee  brought 
this  suit  against  the  appellants,  the  drawers  of  said  bill,  and 
demanded  judgment^  etc. 
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Copy  op  Bill. 

**  1831.00.  Franklin,  Ind.,  Feb.  15,  1889. 

"  Thirty  days  after  date  pay  to  the  order  of  ourselves 
eight  hundred  and  thirty-one  dollars,  value  received,  and 
charge  same  to  account  of  Payne,  Johnson  &  Co. 

"  To  T.  C.  Cooper^  Albany,  N.  Y. 

^'  Endorsed  for  collection.   Pay  A.  P.  Palmer  or  order. 

"  Pay^ib,  Johnson  &  Co. 

"Albany,  Feb.  18,  '89. 
<< Accepted  payable  at  Nat.  Exg.  Bank.  s 

"  Thomas  C.  Cooper.'* 

Copy  op  Exhibit  B. 

"Albany  National  Bank, 
"Albany,  N.  Y.,  Feb.  19,  1889. 
"Payne,  Johnson  &  Co., 

"  Franklin,  Ind. 
"  Please  receive  herewith  my  draft,  No.  62,306,  for  $826.70 
on  Central  National  Bank  of  New  York,  which  I  enclose  in 
payment  of  Cooper.    $831,  disct.  |4.30— $826.70. 

"  Yours  respectfully, 

"A.  P.  Palmer,  Cashier.'* 

The  counsel  for  the  appellants  claim  in  argument  that,  un- 
der the  averments  in  the  paragraph  in  the  complaint  in  ques- 
tion, appellants  were  not  liable  to  the  appellees  on  the 
bill  of  exchange  sued  on  either  as  endorsers  or  drawers,  be- 
cause the  endorsement  to  appellee's  cashier  for  collection, 
while  it  made  the  bill  payable  at  appellee's  bank,  was  only 
a  restricted  endorsement,  and  vested  no  title  to  the  bill,  or 
to  the  proceeds  from  the  collection  thereof,  in  the  appellee. 

Under  the  averments  of  this  paragraph  in  the  complaint 
the  question  of  a  restricted  endorsement  surely  does  not 
enter  into  the  case.  It  is,  in  substance,  averred  in  this  para- 
graph that  appellants  drew  the  bill  sued  on  in  favor  of  them- 
selves, and  endorsed  it  to  the  bank  for  collection,  with  a  let- 
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ter  of  advice  stating  that  if  appellee  desired  to  discount  the 
draft  on  the  same  terms  as  they  had  a  former  one^  to  send 
check  for  the  amount  and  appellee  could  have  the  paper. 
Upon  the  acceptance  of  the  draft  by  Cooper,  the  drawee,  ap- 
pellee, discounted  the  same  as  requested  by  the  appellants, 
and  sent  them  a  check  for  the  amount,  which  they  received 
under  the  proposition  to  the  appellee  to  discount  the  bill. 

Under  these  facts  the  appellee  became  the  holder  and  owner 
of  the  bill  as  payee  for  value,  and  it  is  wholly  immaterial  as 
to  whether  there  was  any  other  transfer  of  the  bill  than  as  is 
alleged  in  said  paragraph  of  the  complaint.  The  facts  alleged 
therein  clearly  made  the  appellee  the  owner  and  holder  of 
the  bill,  with  full  power  to  sue  for  and  recover  in  the  proper 
action  in  case  the  same  was  dishonored. 

The  acceptor  failed  to  pay  the  bill,  although  it  was  duly 
presented,  payment  demanded,  and  protested,  and  notice  of 
protest  duly  given.  This  fixed  the  liability  of  the  appel* 
lants  as  the  drawers  of  the  bill  to  the  appellee,  and,  as  be- 
fore seen,  the  facts  averred  in  the  paragraph  in  question 
vested  the  ownership  and  title  to  the  paper  in  the  appellee. 

The  law  is  well  settled  that  *'  The  holder  of  any  note  or 
bill  of  exchange,  negotiable  by  the  law  merchant  or  by  the 
law  of  this  State,  may  institute  one  suit  against  the  whole  or 
any  number  of  the  parties  liable  to  such  holder,''  etc.  Sec- 
tion 6516,  B.  S.  1881 ;  Morrison  v.  Fiahel,  64  Ind.  177. 

There  can  be  no  question  that  under  the  averments  in  this 
paragraph  in  the  complaint  the  law  is  with  the  appellee,  and 
is  so  firmly  settled  as  to  admit  of  no  controversy ;  in  fact 
counsel  for  appellant  in  argument  concede  the  law  to  be  '^  that 
the  drawer  of  a  bill  of  exchange  is  liable  to  the  payee  or  his 
endorsee  as  one  of  the  principal  parties  to  the  paper,  upon 
the  failure  of  the  drawee  or  the  acceptor  after  the  acceptance 
to  pay  the  bill  at  maturity,  when  the  relation  of  payee  or 
endorsee  exists  as  to  the  bill." 

Looking  to  the  averments  in  this  paragraph  in  the  com- 
plaint, which  are  admitted  by  the  demurrer,  the  appellee V 
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right  to  recover  under  the  facts  pleaded  admits  of  no  ques- 
tion. 

Other  matters  are  suggested  in  argument  by  the  counsel 
for  appellant,  but  as  the  ruling  of  the  court  on  the  demur- 
rer was  clearly  correct,  and  could  not  in  any  way  be  affected 
by  them,  it  is  unnecessary  to  refer  to  them. 

The  judgment  is  affirmed,  with  costs. 

Filed  Sept.  17, 1891 ;  petition  for  a  rehearing  ovexmled  Dec.  12, 1891. 


No.  226. 
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Pbaciicb. — Imlrueiiona  to  Jury. — Evidence  nci  if!  Record, — IVeitimptiofi.— 
Where  the  evidence  is  not  in  the  record,  the  judgment  will  not  be  re- 
yereed  for  any  instruction  which  is  abstractly  correct ;  and  such  in* 
atmction  will  be  deen^ed  applicable  to  the  case. 

Bnx  or  £xcbftion8. — Evidence. — Incorporation  of  Long-Hand  Manuacript 
by  AmendmenL — Nunc  pro  Tunc  Entry. — Where  the  long-hand  manu- 
script of  the  reporter's  notee  is  not  incorporated  in  the  bill  of  excep- 
tions when  signed  bj  the  judge,  it  does  not  become  part  of  the  bill,  and 
it  can  not,  after  appeal,  be  made  so  by  amendment  nunc  pro  tunc. 

New  Tbial. — Newty-Diecovered  Evidence. — Where  the  evidence  is  not  in 
the  record,  and  the  Appellate  Court  is  unable  to  ascertain  whether 
aUeged  newly-discovered  evidence  would  likely  produce  a  different  re- 
sult, or  is  merely  cumulative,  an  order  denying  a  motion  for  a  new 
trial  on  that  ground  will  be  affirmed. 

From  the  Steuben  Circait  Court. 

F,  8.  Moby,  for  appellant. 

H.  L.  HuUofif  J.  A.  Woodhull  and  W.  M.  Broum,  for  ap« 
pellee. 

BeinhabDi  J. — This  action  was  in  the  nature  of  a  claim 
filed  by  the  appellant  against  the  estate  of  appellee's  de- 
cedent. 
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There  was  no  answer  filed.  There  was  a  Irial  by  jury  and 
a  verdict  for  the  defendant  (appellee).  Over  appellant's  mo- 
tion for  a  new  trial^  judgment  wa^  rendered  on  the  verdict 
against  appellant  for  costs. 

.  The  only  error  assigned  here  is  the  overraling  of  the  mo- 
tion for  a  new  trial. 

Quite  a  number  of  reasons  were  assigned  in  the  motion 
for  a  new  trial,  but  only  three  of  these  are  argued  in  appel- 
lant's brief. 

The  third  reason  assigned  for  a  new  trial  is  that  the  court 
erred  in  giving  the  jury,  at  the  request  of  the  defendant,  in- 
structions from  one  to  four,  inclusive. 

It  is  not  contended  by  the  appellant's  counsel  that  these 
instructions  are  wrong  as  abstract  propositions  of  law,  bat 
that  when  considered  in  the  light  of  the  evidence  they  are 
erroneous. 

It  is  insisted  by  the  appellee,  however,  that  the  evidence 
is  not  properly  in  the  record,  and  that,  therefore,  this  court 
can  not  enter  upon  an  examination  of  the  instructions  com- 
plained of  with  a  view  of  determining  their  correctness  as 
applied  to  the  evidence. 

When  the  evidence  is  not  in  the  record,  the  judgment  will 
not  be  reversed  for  an  instruction  which  is  abstractly  cor- 
rect ;  and  such  instruction  will  be  deemed  applicable  to  the 
case.  Powers  v.  StaJUy  87  Ind.  144 ;  Drinhoui  v.  Eagle  Jfa- 
ehine  WorkSy  90  Ind.  423 ;  Elkhart,  etc.,  Ase^n  v.  HoughUmj 
103  Ind.  286. 

The  question  that  confronts  us,  therefore,  at  the  outset,  is 
whether  a  proper  bill  of  exceptions  containing  the  evidence 
is  in  the  record. 

It  is  shown  by  the  return  to  the  writ  of  eertiorariy  issued 
by  the  Supreme  Court  on  motion  of  the  appellee,  that  on 
the  24th  day  of  February,  1890,  the  appellant  filed  in  the 
court  below  his  bill  of  exceptions.  There  is  nothing  in  this 
bill  of  exceptions,  outside  of  the  long-hand  report  of  the 
evidence,  which  shows  the  appointment  of  a  stenographer. 
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bat  it  does  show  that  this  bill  contains  the  instructions  of  the 
ooart  to  the  jury,  the  motion  for  a  new  trial,  and  the  ruling 
thereon,  and  that  thirty  days'  time  was  given  the  appellant 
to  prepare  and  file  his  bill  of  exceptions.  All  that  is  con- 
tained in  the  bill  referring  to  the  evidence  is  the  following: 

''Be  it  remembered,  that,  on  the  t'wenty-seyenth  juridical 
day  of  the  September  term,  1889,  of  the  Steuben  Circuit 
Court,  present  the  Hon.  Stephen  A.  Powers,  judge  of  said 
court,  William  C.  Moss,  sheriff,  and  Wm.  E.  Kinsey,  clerk, 
the  above-entitled  cause  came  on  for  trial,  and  the  following 
evidence  was  introduced  on  behalf  of  the  parties  as  indi* 
cated,  and  the  following  instructions  given  to  the  jury. 

''[The  clerk  will  here  insert  in  the  transcript  the  re- 
porter's minutes  of  the  evidence  and  instructions.] 

"And  this  was  all  the  evidence  given  in  said  cause.  ^  * 
*  And  now  the  plaintiff  tenders  this,  his  bill  of  exceptions, 
and  prays  that  the  same  be  signed,  sealed  and  made  a  part 
of  the  record,  which  is  done  this  24th  day  of  February,  1890. 

(Sig.)  "  Stephen  A.  Powers, 

"  Judge  of  the  Steuben  Circuit  Court.'' 

The  record  further  shows  that  subsequent  to  the  return  to 
this  writ  of  certiorari  another  was  issued  from  the  Supreme 
Court,  on  appellant's  motion,  the  return  to  which  was  made 
by  the  clerk  and  filed  April  6th,  1891.  By  this  it  is  shown 
that  on  the  14th  day  of  February,  1891,  in  the  court  below, 
the  following  proceedings  were  had  in  this  cause.  We  copy 
firom  the  record : 

"  Comes  now  the  said  plaintiff,  by  his  attorney,  Frank  S. 
Boby,  and  presents  and  files  his  motion,  supported  by  the 
affidavits  of  Frank  S.  Boby  and  William  £.  Kinsey,  to  have 
the  record  heretofore  made  in  this  cause  corrected ;  said  mo- 
tion and  affidavits  being  in  these  words :  [Here  insert.] 

"And  on  February  17th,  1891,  being  the  fourteenth  judi- 
cial day  of  the  term  of  said  court,  and  the  same  honorable 
judge  aforesaid  presiding,  the  following  further  proce.edings 
were  had  in  this  case : 
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"  Comes  the  plaintiff,  by  his  said  attorneji  and  presents 
his  proof  of  service  of  notice  upon  the  defendant  herein,  to 
appear  and  show  reason  why  a  certain  record  should  not  be 
corrected  in  this  caase ;  said  proof  being  in  these  words : '' 
(Here  insert.) 

''And  on  the  23d  day  of  February,  1891,  being  the  nine- 
teenth jadicial  day  of  the  term  of  said  court,  and  the  same 
honorable  judge  presiding,  the  following  further  proceedings 
were  had  in  this  cause : 

*'  Comes  the  plaintiff,  by  his  said  attorney,  and  presents 
his  amended  motion  to  have  a  certain  record  corrected  in  this 
behalf,  said  motion  being  in  these  words : 

'' '  In  the  Steuben  Circuit  Court,  February  term,  1891. > 
'' '  Sidney  Walter  v.  William  W.  Uhl. 

" '  The  plaintiff,  for  his  amended  motion  to  correct  the 
record,  moves  the  court  that  the  record  of  this  case  can  be 
corrected,  nunc  pro  tune,  as  of  February  24th,  1890,  to  show 
the  signing  and  filing  of  the  long-hand  report  of  the  evi- 
dence and  bill  of  exceptions  prepared  by  the  official  reporter 
,of  this  court.  And  that  the  bill  of  exceptions  heretofore 
filed  on  the  24th  day  of  February,  1890,  be  amended  by  the 
insertion  of  the  reporter's  said  transcript  of  the  evidence,  at 
the  place  in  said  bill  where  the  following  direction  is  con- 
tained :  "  The  clerk  will  here  insert  in  the  transcript  the  re- 
porter's minutes  of  the  evidence  and  the  instructions,''  and 
that  such  amendment  and  correction  be  nunc  pro  tune  of 
February  24th,  1890.  Frank  8.  Roby, 

"  'Attorney  for  Plaintiff/ 

''And  said  administrator  appears  to  said  motion  by  Joseph 
A.  Woodhull  and  Harmon  L.  Hutson,  his  attorneys. 

"And  on  the  27th  day  of  February,  1891,  being  the  twenty- 
third  judicial  day  of  the  term  of  said  court,  and  the  same 
honorable  judge  presiding,  the  following  proceedings  were 
had  in  said  cause : 

"  Come  the  parties  herein  by  counsel  as  before,  and  plain- 
tiff presents  the  official  reporter's  long-hand  report  of  the 
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evidence  in  this  cause ;  and  it  appearing  that  the  same  was 
presented  to  the  judge  of  this  court  and  was  hji  him  signed 
on  the  24th  day  of  February,  1890^  and  on  that  day  filed 
with  the  olerk  of  this  court ;  and  it  appearing  that  the  same 
was  theretofore  presented  to  the  defendant's  attorneys  for 
examination ;  and  the  court  now  beiug  fully  advised  in  the 
premises  sustains  plaintiff's  motion  to  amend  his  bill  of  ex- 
cepiionSy  which  was  signed,  filed  and  made  a  part  of  the 
record  on  the  24th  day  of  Felbruary,  1890^  in  this  cause, 
which  amendment  is  now  made  as  of  February  24th,  1890, 
by  inserting  said  long-hand  report  of  said  evidence  bodily 
into  said  bill  of  exceptions.  To  all  of  which  the  defendant, 
the  said  William  W.  Uhl,  administrator,  now  at  the  time 
objects  and  excepts.  And  now  said  defendant  presents  and 
files  his  bill  of  exceptions,  which  is  signed,  filed  and  made 
a  part  of  the  record,  said  bill  of  exceptions  being  in  these 
words:  ^Then  follows  what  purports  to  be  a  bill  of  excep- 
tions of  the  proceedings  had  in  the  trial  court  upon  the 
bearing  and  determination  of  the  motion.'  " 

The  appellee  assigns  as  cross-errors  here  the  ruling  of  the 
court  in  allowing  said  amendment  to  be  made. 

It  is  clearly  shown  by  the  evidence  upon  which  the  court 
ordered  the  amendment  made  that  the  original  bill  of  ex- 
ceptions was  filed  in  the  exact  form  shown  in  the  i^eturn  to 
the  first  writ  of  certiorari.  In  other  words,  the  long-hand 
manuscript,  when  the  bill  was  signed  by  the  judge,  had  not 
been  bodily  incorporated  in  it.  The  court  made  an  order, 
nunc  pro  tuncy  allowing  the  record  to  be  so  amended  as  if 
this  had  been  done  in  the  first  instance.  If  by  this  entry 
the  court  simply  recorded  one  of  its  acts  which  had  been 
previously  done  but  not  recorded,  it  did  no  more  than  it 
had  a  right  to  do  and  what,  under  the  circumstances,  was  its 
duty  to  do.  But  if  it  ordered  an  act  to  be  done  and  re- 
corded, which  had  not  been  done  before,  it  exceeded  its  au- 
thority and  committed  an  error. 

The  office  of  an  entry  nunc  pro  tunc  is  to  make  the  record 
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speak  the  truth  with  regard  to  acts  already  performed,  but 
not  recorded.  Courts  have  the  power,  always,  to  make  their 
own  records  conform  to  w^at  was  actually  done.  But  it  is  not 
the  o£Sce  of  an  entry  nunc  pro  tunc  to  so  amend  a  record  as 
to  let  it  show  an  act  to  have  been  done  which  was;  in  fact, 
not  done^  although  it  should  .have  been  done.  We  think 
that  when  the  court  permitted  the  bill  of  exceptions  to  be 
amended,  as  it  did,  there  was  engrafted  npon  the  bill  a  ma- 
terial feature  which  it  did  not  before  contain,  and  an  act  was 
recorded  which  had,  in  fact,  not  been  performed. 

Although  it  may  be  true  that  the  long*hand  manuscript  of 
the  reporter's  notes  was  filed  with  the  transcript,  and  was 
signed  by  the  judge,  yet.  Unless  it  was  bodily  incorporated 
in  the  bill  of  exceptions,  it  never  was  a  part  of  the  bill,  and 
can  not,  after  appeal,  be  made  so  by  amendment  in  an  order 
nunc  pro  tu7ic. 

We  do  not  wish  to  be  understood  as  deciding  that  amend- 
ments may  not  be  made  in  proper  cases  to  bills  of  excep- 
tions to  correspond  to  the  facts.  Longworth  v.  Higham,  89 
Ind.  362 ;  Hannah  v.  Dorrell,  73  Ind.  465 ;  Morgan  v. 
Hayes,  91  Ind.  132.  But  what  we  do  hold  is  that  such 
amendments  can  not  be  made  to  the  extent  of  supplying 
omissions,  and  making  the  record  show  the  performance  of 
acts  which  never  took  place. 

We  can  not,  therefore,  look  to  this  paper  as  containing  the 
evidence.  We  must  go  back  to  the  bill  of  exceptions  certified 
in  obedience  to  the  first  writ.  Taking  this,  then,  as  the  true 
bill  of  exceptions,  is  the  evidence  in  the  record  ?  We  think 
the  question  is  fully  determined  in  the  case  of  Wagoner  v. 
Wilson,  108  Ind.  210. 

In  that  case  the  phraseology  of  the  bill  of  exceptions  re* 
garding  its  contents  of  the  evidence  was  almost  identical 
with  that  in  the  bill  before  us,  and  in  place  of  the  long-hand 
report  required  by  the  statute  to  be  incorporated,  there  was 
only  the  statement  '*  here  insert,^'  etc.,  as  in  the  case  at  bar. 
After  an  exhaustive  statement  of  the  requiremerts  of  the 
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statute  in  this  regard,  and  the  manner  in  which  such  long- 
hand report  might  become  a  part  of  the  bill  of  exceptions, 
the  court  held  the  bill  in  that  case  insuflBcient,  and  the  evi- 
dence not  in  the  record.  The  questions  are  so  strikingly 
similar  in  both  oases  that,  upon  the  authority  of  the  case  cited, 
we  are  forced  to  the  conclusion  that  the  appellant  has  failed 
to  properly  bring  before  us,  according  to  legal  requirement, 
the  evidence  given .  in  the  trial  of  the  cause,  and  without 
which  we  can  not  pass  upon  the  correctness  of  the  instruc- 
tions objected  to. 

It  follows  that  these  instructions  must  be  held  to  properly 
apply  to  the  evidence  given,  and  therefore  proper. 

The  ninth  reason  assigned  for  a  new  trial  relates  to  the  ex- 
clusion of  evidence.  As  the  evidence  is  not  in  the  record 
we  can  determine  nothing  in  regard  to  the  correctness  of  this 
ruling.  , 

The  eighth  reason  assigned  in  the  motion  for  a  new  triai 
is  that  since  the  trial  the  appellant  had  discovered  new  and 
material  evidence  in  his  favor,  which  he  could  not  with  rea- 
sonable diligence  have  discovered  sooner.  Affidavits  are 
filed  with  the  motion  and  in  support  thereof. 

As  the  evidence  is  not  in  the  record,  we  are  not  able  to  de- 
cide whether  the  newly-discovered  evidence  would  likely 
change  the  result,  or  whether  it  is,  or  is  not,  merely  cumu- 
lative, as  we  can  not  judicially  know  what  facts  were  proved 
with  reference  to  the  subjects  about  which  the  newly-dis- 
covered witnesses  propoce  to  testify. 

As  there  are  no  other  questions  discussed  by  the  appellant 
in  his  brief,  we  need  not  look  further  for  errors.  It  is  the 
duty  of  the  appellant  to  show  affirmatively  by  the  record  that 
error  has  been  committed.  All  the  presumptions  are  in  favor 
of  the  correctness  of  the  rulings  of  the  trial  court,  and  these 
will  prevail  unless  overcome  by  such  affirmative  showing. 

The  appellant  has  failed  to  bring  to  our  notice  in  any  rec- 
ognized legal  way  the  proof  of  the  errois  upon  which  he 
Vol.  3.— 16 
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relies,  and  it  is  therefore  our  plain  duty  to  affirm  the  judg* 
ment. 

Judgment  affirmed. 

Filed  Oct  16|  1891 ;  petidon  for  a  rehearing  oTeiroled  Dec  12, 1891. 


No.  297. 
Mtebs  V.  MOOBB. 

fiB^.«— In  a  ciyil  action  for  damages  for  assault  and  battery,  it  is  not  nec- 
essary to  state  that  the  plaintiff  was  without  fault,  as  the  doctrine  of 
contributory  Diligence  has  no  application  in  such  action. 

Samb. — Damaga. — Where  the  evidence  shows  that  the  plaintiff's  jaw  was 
broken,  and  some  of  his  teetft  knocked  out,  by  kicks  receiyed  from  the 
defendant,  while  the  plaintiff  was  down,  a  verdict  for  one  thousand  dol- 
lars damages  is  not  excessive. 

Same. — Evuienee. — DitpotUion  of  JVcperty  hy  D^mdanL — It  was  proper  to 
ask  the  defendant  as  to  the  disposition  made  by  him  of  his  property 
after  the  commission  of  the  alleged  assault  and  battery,  such  an  exam- 
ination being  competent  as  tending  to  disclose  inculpatory  facts  and 
circumstances,  and  to  explain  the  quality  of  the  acts  charged  against 
the  defendant. 

Same. — Se^-Defence. — Pleading. — Self-defence  must  be  specially  pleaded. 

LfSTBUcriONS. — Mutt  be  AppHeabU  to  I$ma. — Instructions  to  the  jury  most 
be  applicable  to  the  issues. 

PSACTICE.— jReodtnc^.  —  AmemdmeiU, — DiicreHon  of  THal  Oburt —  The  de- 
cision of  the  trial  court  refusing  to  permit  an  additional  paragraph  of 
answer  to  be  filed  after  all  the  evidence  is  in  will  be  sustained,  unless 
it  clearly  appears  that  the  court  abused  its  discretion. 

Special  J\jRY,—EmpaneUing  of, — Where  the  necessity  for  a  special  jury 
had  arisen,  and  was  being  acted  upon,  it  was  not  error  to  complete  the 
jury,  and  require  the  case  to  be  tried  by  it,  althoug)i  before  the  special 
jury  was  folly  empanelled  the  regular  jury  had  completed  its  labors 
and  was  available. 

From  the  Elkhart  Circuit  Court. 

H.  (7.  Dodge  and  /.  S.  Dodge,  for  appellant. 

H.  D.  WUsoii,  W.  J.  D<i^i^,  and  H.  G.  IFtfaon,  for  appellee. 
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New,  C.  J. — This  is  an  action  bj  the  appellee  against  the 
appellant,  to  recover  for  injuries  resulting  from  an  assanlt 
and  battery,  alleged  to  have  been  committed  upon  the  ap- 
pellee by  the  appellant. 

The  complaint  is  in  two  paragraphs,  each  charging  the 
same  assault  and  battery,  but  in  the  second  paragraph  special 
in  addition  to  general  damages  are  set  out  and  claimed. 

Demurrers  to  each  paragraph  were  submitted,  overruled 
and  exceptions  reserved.  The  appellant's  answer  was  a  gen- 
eral denial. 

There  was  a  trial  by  jury  and  finding  for  the  appellee  in 
the  sum  of  one  thousand  dollars.  A  motion  for  a  new  trial 
made  by  the  appellant  was  overruled  and  exception  taketi. 

The  appellant  has  assigned  as  error  the  overruling  of  de- 
murrers to  the  first  and  second  paragraphs  of  the  complaint, 
and  the  overruling  of  the  motion  for  a  new  trial. 

It  is  insisted  by  appellant's  counsel  that  it  should  be  made 
to  appear,  from  the  allegations  in  the  complaint,  that  the  ap- 
pellee, at  the  time  of  his  injury,  was  not  so  acting  as  to  ex- 
cuse or  justify  the  assault  and  battery  complained  of. 

If  this  were  done  it  would  be  the  equivalent  of  a  direct 
averment  that  the  appellee  was  without  fault ;  or,  expressed 
somewhat  differently,  that  there  was  no  such  fault,  it  any, 
on  his  part,  as  would  excuse  or  justify  the  acts  of  the  ap- 
pellant. 

To  hold  this  to  be  a  necessary  averment,  in  any  form, 
would  be,  in  effect,  to  apply  the  doctrine  of  contributory 
fault  or  negligence  to  civil  actions  for  assault  and  battery. 
The  doctrine  of  contributory  fault  or  negligence  does  not 
apply  to  such  cases.  This  has  been  so  firmly  settled  by  the 
decisions  in  this  State  that  we  do  not  deem  it  necessary  to  do 
more  than  refer  to  the  decided  cases.  Steinmetz  v.  Kellyy  72 
Ind.  442 ;  Whitehead  v.  Mathaway,  85  Ind.  85 ;  Norris  v. 
Gasel,  90  Ind.  143.  See,  also,  Beem  v.  Chestnut,  120  Ind. 
390. 
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The  grounds  of  the  motion  for  a  new  trial,  we  will  now 
examine,  in  the  order  of  their  discussion  by  counsel. 

We  are  not  prepared  to  say  that  the  damages  assessed  by 
the  jury  are  excessive.  We  have  examined  the  evidence, 
and  find  that  the  appellee's  jaw  was  broken,  and  some  of  his 
teeth  knocked  out,  by  kicks  received  from  the  appellant, 
while  the  appellee  was  down.  The  amount  awarded  by  the 
jury  as  a  compensation  f6r  the  injuries  received  we  do  not, 
upon  an  examination  of  the  evidence,  feel  justified  in  dis- 
turbing. 

The  next  reason  assigned  for  a  new  trial,  is  ^'  for  abuse  of 
the  discretion  of  the  court  in  refusing  to  permit  the  defend- 
ant  to  amend  his  answer.'^ 

After  all  the  evidence  was  in,  the  appellant  asked  leave  to 
file  an  additional  paragraph  of  answer,  to  wit,  that  of  self- 
defence.  An  answer  of  general  denial  was  all  that  had 
theretofore  been  filed. 

It  is  shown  by  bill  of  exceptions  that  counsel  for  the  ap- 
pellant, in  his  opening  statement  to  the  jury  and  court,  said 
that  the  defence  to  the  complaint  would  be  that  of  self-de- 
fence. It  is  also  claimed  by  counsel  for  the  appellant  that 
there,  was  evidence  tending  to  show  that  the  appellant  was 
acting  in  self-defence  only  when  he  inflicted  upon  the  ap- 
pellee the  injuries  sued  for. 

The  court  refused  to  allow  the  additional  paragraph  of 
answer  to  be  filed. 

Whether  permission  should  be  given  to  amend  the  plead- 
ings after  the  issues  are  closed,  before  the  commencement  of 
the  trial,  or  upon  the  trial,  is  largely  within  the  sound  dis- 
cretion of  the  lower  courts,  and  should  not  be  allowed  ex- 
cept upon  a  sufficient  showing.  The  decision  of  the  nUi 
pritia  court,  however,  is  not  conclusive.  It  may  be  reviewed 
in  this  court,  and  will  not  be  sustained  where  substantial  in- 
justice appears  to  have  been  done.  Burr  v.  MendenhaBy  49 
Ind.  496  ;  Oitcoffo,  ete.,  B.  W.  Co.  v.  Jones,  103  Ind.  386. 


NOVEMBER  TERM,  1891.  229 

Hyera  «.  Moore. 

We  do  not  think  any  sufficient  reason  is  disclosed  by  the 
record  why  the  court  should  have  permitted  the  amend- 
ment. ^ 

The  defence  of  son  aasavM  demesne  must  be  pleaded  spe- 
cially. This  is  the  rule  at  common  law,  and  it  is  not  other- 
wise under  the  qode.  By  section  356,  B.  S.  1881,  it  is  de- 
clared that  ''AH  defences  except  the  mere  denial  of  the  facts 
alleged  by  the  plaintiff'  shall  be  pleaded  specially.'^  See  3 
Blackstone  Com.,  pp.  120  and  306;  1  Chitty  Pleading,  p. 
635 ;  Norris  v.  Casel,  90  Ind.  143. 

Counsel  for  appellant,  before  entering  upon  the  trial,  had 
concluded  to  rest  the  cause  of  his  client  upon  the  ground  of 
self-defence,  and  so  announced  to  the  court  and  jury.  The 
fact,  if  it  be  such,  that  evidence  was  admitted  without  objec- 
tion tending  to  show  that  the  appellant  was  acting  in  self- 
defence  can  make  no  difference.  Evidence  offered  or  intro- 
duced for  that  purpose  was  not  within  the  issues  as  formed,  and 
we  do  not  think  the  court  was  required  to  consider  or  be  in- 
fluenced by  that  evidence  in  passing  upon  the  appellant's 
motion  for  leave  to  file  an  additional  paragraph  of  answer. 
The  refusal  of  permission  to  file  the  additional  paragraph  of 
answer  was  not,  in  our  opinion,  an  improper  exercise  of  the 
discretion  possessed  by  the  lower  court. 

It  follows  from  what  we  have  said  that  the  court  did  not 
err  in  refusing  to  give  to  the  jury  the  instructions  requested 
by  the  appellant.  These  instructions  related  to  the  law  of 
self-defence.  There  was  no  such  issue  in  the  case.  The  in- 
structions of  the  court  must  bt  applicable  to  the  issues.  Nor^ 
ri8\.  Caself  supra. 

The  next  ground  named  for  a  new  trial  is  alleged  error  by 
the  court  in  compelling  the  appellant  to  go  to  trial  before  a 
special  jury. 

It  is  shown  by  the  record  that  the  cause  came  on  for  trial 
on  the  2d  day  of  April,  1890,  and  that  there  remained  two 
weeks  and  four  days  more  of  that  term.   One  other  jury  trial 
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had  been  set  down  for  the  9th  day  of  the  same  month,  and 
the  coart  had  announced  that  on  the  6th  of  April  the  jarj 
would  be  discharged  until  the  9th. 

When  the  court  was  ready  on  the  2d  of  April  to  proceed 
with  the  trial  the  regular  panel  was  out  considering  of  their 
verdict  in  another  case,  and  for  that  reason  the  court  post- 
poned the  trial  of  the  case  at  bar  until  the  following  morn- 
ing. The  next  morning,  at  the  calling  of  court,  the  jury  was 
still  out,  whereupon  the  court  directed  two  of  the  regular 
panel,  who  had  been  excused  in  the  former  cause,  to  take  their 
seats  as  jurors  in  this  case,  and  at  the  same  time  ordered  the 
sheriff  to  fill  the  jury  from  the  people  of  the  county,  and  not 
to  select  alAne  from  those  who  were  present  as  bystanders. 
Selections  of  jurors  were  made  by  the  sheriff  as  ordered  by 
the  court.  Before  the  jury  was  fully  empanelled  the  regular 
panel  had  concluded  their  labors,  and  thereupon  the  appel* 
lant  again  requested  of  the  court  that  this  cause  be  tried  by 
the  regular  panel.  This  the  court  refused,  and  the  appellant 
excepted.  The  cause  was  then  tried  before  the  jury  last 
empanelled. 

Section  620,  R.  S.  1881,  reads  as  follows  :  '^  In  any  civil 
action  where  the  parties  are  entitled  to  a  trial  by  jury,  and 
either  party  shall  demand  such  trial,  the  sheriff  shall  call  a 
jury  from  the  regular  panel,  except  as  hereinafter  provided.^' 

Section  522  provides  that  ''The  court  shall  have  the 
power,  when  the  business  thereof  requires  it,  to  order  the 
empanelling  of  a  special  jury  for  the  trial  of  any  cause. 

The  empanelling  of  the  special  jury  was  ordered  by  the 
court  for  the  trial  of  the  cause  at  bar  when  the  regular  panel 
was  out  considering  of  their  verdict  in  another  cause.  We 
think  it  can  not  be  questioned  that  a  necessity  for  a  special 
panel  existed  at  the  time  the  order  was  made  and  at  the  time 
the  empanelling  of  the  special  jury  began.  What  progress 
had  been  made  in  its  formation  before  the  other  had  con- 
cluded its  work  is  not  shown. 
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Inasmuch  as  a  necessity  for  a  special  jury  had  arisen,  and 
was  being  acted  upon  because  of  an  order  which  the  court 
had  the  power  to  make,  we  do  not  think  it  was  error  to  pro- 
ceed to  its  completion,  and  require  the  case  to  be  tried  by  it. 
Two  of  the  jurors  were  of  the  regular  panel,  and  no  ques- 
tion is  made  but  that  all  of  them  were  possessed  of  the 
statutory  qualifications,  and  when  empanelled  constituted  an 
impartial  body  of  triers. 

In  Pierce  v.  State,  67  Ind.  354,  it  was  said :  ''  In  such  a 
case,  the  record  must  show  very  clearly  that  there  was  such 
an  abuse  of  its  discretion,  in  the  order  of  the  circuitxourt  for 
the  empanelling  of  a  special  jury,  as  had  probably  deprived 
the  appellant  of  his  constitutional  right  to  a  trial  by  ^  an 
impartial  jury,'  before  this  court  would  be  authorized  to  dis- 
turb such  order  of  the  circuit  court,  or  to  reverse  the  judgment 
below,  on  account  of  such  order.'^  See,  also,  Wineett  v. 
State,  57  Ind.  26 ;  Evarts  v.  StaU,  48  Ind.  422 ;  Heyle  v. 
StaU,  109  Ind.  589. 

The  appellant  testified  in  his  own  behalf,  and  over  his  ob* 
jection  was  asked  upon  cross-examination,  and  required  to 
answer,  about  the  disposition  made  by  him  of  his  property, 
after  the  commission  of  the  alleged  assault  and  battery. 

This  examination  was  competent  for  one  purpose.  It 
might  disclose  inculpatory  facts  and  circumstances  proper  to 
be  submitted  to  the  jury.  It  might  throw  light  upon  the 
quality  of  the  acts  charged  against  the  appellant  in  the  com- 
plaint. It  is  upon  this  principle,  or  theory,  that  evidence 
of  flight,  escape,  disguise,  concealment  and  the  like,  may 
properly  be  considered  in  deterpiining  the  guilt  or  innocence 
of  the  accused  in  a  criminal  case.  Its  weight  would  be  a 
question  for  the. jury.  If  the  appellant  wanted  to  avoid  an 
improper  application  by  the  jury  of  this  evidence,  he  should 
have  prepared  a  charge  upon  that  subject  and  requested  the 
court  to  give  it.  No  complaint  is  made  of  the  instructions 
given  by  the  court  as  found  in  the  record.     See  Rollins  v. 
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State,  62  Ind.  46 ;  Marks  v.  Jact^s,  76  Ind.  216 ;  PiUJmrgh, 
etc.,  R.  R.  Ch.  V.  Noel,  77  Ind.  110. 

We  find  no  ground  for  a  reversal. 

The  judgment  is  affirmed,  with  costs. 

Filed  Oct.  15, 1891 ;  petition  for  a  rehearing  OTerraled  Dec.  12, 1891. 


No.  306. 

Adams  v.  Main. 

Husband  and  Wife.— Actum  for  AHenaiion  nf  W^^%  AjftoAonM.-^Brocf  €f 
AdulUry  not  IUquired,^^Aii  action  by  the  husband  for  the  alienation  of 
the  affections  of  his  wife  maj  be  maintained  without  proof  of  adultery. 

Same. — BatU  <if  Action. — I\vof  rf  Fceuniary  Lou, — In  sudi  action  it  Is  not 
essential  to  recoTery  that  there  should  be  proof  of  actual  pecuniary 
loss,  as  the  action  is  based  on  the  loss  of  the  conaortmm. 

Samb. — EvidcTiee, — InHrudionM. — An  action  for  the  alienation  of  a  wife's 
affections,  whether  adultery  is  charged  or  not,  is  an  action  for  seduction, 
within  the  meaning  of  section  501,  B.  S.  1881,  which  provides  that  in  a 
suit  by  the  husband  for  the  seduction  of  his  wife,  the  wife  shall  not  be 
a  competent  witness ;  and  it  is  not  error  to  charge  that  no  inference  is 
to  be  drawn  for  or  against  either  party  from  the  fact  that  the  wife  has 
not  testified. 

Same. — Intirttetum. — ^In  an  action  for  the  alienation  of  the  affections  of 
plaintiff's  wife,  it  is  not  error  to  charge  that  if  the  defendant  made 
presents  to  plaintiff's  wife,  and  gave  her  other  attentions  with  the  eon- 
sent  A  the  husband,  with  no  evil  intent,  and  not  intending  to  alienate 
her  affections,  and  never  had  carnal  knowledge  of  her,  the  plaintiff  can 
not  recover,  even  though  as  a  consequence  of  such  acts  she  conceived  a 
fondness  for  him. 

Evidence. — Action  for  Alienating  Wtf^s  AffeetioM, — In  an  action  for  alien- 
ating the  affections  of  plaintiff's  wife,  where  the  plaintiff  had  testified 
in  chief  that  he  had  witnessed  certain  acts  and  conduct  between  his 
wife  and  the  defendant,  a  question  asked  the  plaintiff  on  cross-exami- 
nation as  to  whether  from  those  acts  and  conduct  he  inferred  adultery, 
was  improper,  as  calling  for  the  statement  of  a  conclusion,  and  not  a 
fact. 

Same. — Admiation  cf. —  'Ha.rvdts^  Error, — Permitting  the  plaintiff,  in  an 
action  for  the  alienation  of  his  wife's  affections,  to  ask  a  witness  if  she 
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had  ever  heard  the  Deighbon  talk  about  his  wife  and  the  defendant  go- 
ing to  a  show,  to  which  a  negative  reply  was  given,  if  error,  is  harm- 
less. 

Same  —Where  the  plaintiff,  in  an  action  for  the  alienation  oi  the  affec* 
tions  of  his  wife,  had  shown  that  while  the  children  were  sick  their 
mother  left  them,  and  accompanied  the  defendant  to  places  of  amuse- 
ment, testimony  of  a  general  character  as  to  how  plaintiff's  wife  treated 
her  children  was  properly  excluded. 

Pbacticb. — lUfiual  to  Owe  IngtruetUmB, — No  QuaHon  IVeMntod.-— No  ques- 
tion is  presented  in  this  court  on  the  refusal  to  give  instructions  re- 
quested where  it  appears  that  they  were  not  asked  until  after  the  com- 
mencement of  the  argument 

8amb. — Objection  to  Queation. — Riding  Sustaining. — Premmption.'^A  ruling 
of  the  trial  court  sustaining  an  objection  to  a  question  asked^a  witness 
will  be  presumed  to  be  correct  in  the  absence  of  a  showing  to  the  con- 
trary. 

Sams. — Heading. — ^ineiiJi»eii<.^-Permitting  the  filing  of  additipnal  para- 
graphs of  pleadings  and  amendments  after  the  jury  has  been  sworn  and 
the  trial  begun,  is  very  largely  within  the  discretion  of  the  court,  and 
unless  the  appellant  shows  affirmatively  that  he  was  prejudiced  the  rul- 
ing will  not  lead  to  a  reversal. 

8amb. — Failure  <^  Jury  to  Find  on  all  the  Ismee. —  Venire  de  Nowo, — ^The  jury's 
failure  to  find  upon  all  the  issues  is  not  a  defect  appearing  upon  the 
face  of  the  verdict  for  which  a  venire  de  novo  will  be  awarded. 

fiAMS. — Finding  Upon  One  Parflgraph.-^Ijfecl  of.— The  finding  of  the  jury 
upon  one  paragraph  of  thd^omplaint,  where  there  is  evidence  tending 
to  support  another  paragraph^  will  preclude  an  action  on  the  cause 
averred  in  the  paragraph  as  to  which  no  finding  was  made. 

From  the  lienry  Circuit  Court. 

Jf.  P.  Turner  and  M.  E.  Forkner,  for  appellant. 
X  M.  Morris  and  C  8.  Herrdy^  for  appellee. 

Reinhabd^  J. — The  appellee  sued  the  appellant  for  de- 
bauching his  wife.  Originally  the  complaint  was  in  one  par- 
agraph^ and  in  it  there  was  a  charge  of  adultery. 

After  the  issues  had  been  closed  and  the  trial  entered  upon, 
the  appellee,  by  leave  of  court,  filed  a  second  pi^ragraph  of 
complaint,  from  which  the  charge  of  carnal  knowledge  was 
omitted,  and  which  declared  simply  upon  an  alienation,  by 
the  appellant,  of  the  afiections  of  the  appellee's  wife.  No 
demurrer  was  filed  to  either  paragraph. 
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Issues  were  joined^  the  cause  was  tried  by  a  jury,  and  there 
was  a  verdict  in  favor  of  the  appellee  on  the  second^  or  ad- 
ditional, paragraph  of  the  complaint,  there  being  no  express 
finding  on  the  first. 

The  appellant  made  unsuccessful  motions  for  a  ventre  de 
novo  and  for  a  new  trial,  and  the  ruling  of  the  court  upon 
these  motions  is  reserved  by  proper  exceptions,  as  also  by 
the  assignment  of  errors. 

The  appellant  requested  the  court  to  instruct  the  jury  that 
the  action  could  not  be  maintained  without  proof  of  adultery. 
The  instruction  was  refused.  The  record  shows,  and  the  ap- 
pellant concedes,  that  the  request  was  not  made  until  after 
the  commencement  of  the  argument,  and  the  question  of 
whether  or  not  there  was  error  in  refusing  to  give  the  in- 
struction is  therefore  not  properly  presented.  The  point  is 
made,  however,  upon  the  sufficiency  of  the  evidence  to  sus- 
tain the  verdict,  and  in  the  discussion  of  this  question  the 
appellant's  counsel  urge  upon  us  with  much  earnestness  the 
consideration  that  sexual  connection  must  be  established  be- 
fore there  could  be  any  recovery. 

As  the  finding  was  expressly  upon  the  second  paragraph 
of  the  complaint,  in  which  the  charge  is  confined  to  that  of 
alienating  the  affections  of  the  wife  from  her  husband,  and 
as  there  wad  neither  demurrer  nor  motion  in  arrest  of  judg- 
ment, and  there  is  no  assignment  of  error  that  the  complaint 
fails  to  state  &cts  sufficient  to  constitute  a  cause  of  action, 
we  do  not  see  how  the  appellant  is  in  any  position  to  present 
the  question  he  asks  us  to  decide.  The  point  has  been  de- 
cided, however,  against  the  appellant  in  Highatn  v.  Vanos'- 
dol,  101  Ind.  160. 

The  appellant  next  insists  that  the  gist  of  the  second  par* 
agraph  of  the  complaint  is  for  the  loss  of  services,  and,  as 
there  was  no  proof  of  any  actual  pecuniary  loss,  the  evidence 
did  not  sustain  the  averments  in  this  paragraph.  In  this 
view  we  can  not  concur.  It  is  perhaps  true  that  the  theory 
of  such  an  action  was  originally  the  loss  of  services,  for  it 
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was  presumed  that  by  the  seduction  or  alienation  the  wife's 
services  were  rendered  less  valuable.  But^  whatever  may 
have  been  the  principle,  originally,  upon  which  this  class  of 
actions  was  maintainable,  it  is  certain  that  the  weight  of 
modern  authority  bases  the  action  on  the  loss  of  the  conaor- 
Hum — that  is  the  society,  companionship,  conjugal  affections^ 
fellowship  and  assistance.  The  suit  is  not  regarded  in  the 
nature  of  an  action  by  a  master  for  the  loss  of  the  services 
of  his  servant,  and  it  is  not  necessary  that  there  should  be 
any  pecuniary  loss  whatever.  Rinehart  v.  BillSf  82  Mo.  534 ; 
BigaoueUe  v.  Pavlet^  134  Mass.  123;  Sikes  v.  TippinSj  85 
Ga.  231 ;  Heermance  v.  JameSyAl  Barb.  120;  Jones  v.  Uiicay 
ete.,  JB.  R.  Co.y  40  Hun,  349 ;  Cooley  Torts  (2d  ed.),  261 ; 
Bigelow  Ld.  Cs.  Torts,  328,  333^40. 

It  is  trde  that  the  loss  of  services  may  still  constitute  one 
of  the  elements  of  damages  in  t^e  case,  for  the  alienation  of 
the  wife's  affections  may  involve  the  loss  of  such  services, 
but  not  necessarily  so.  Mr.  Bishop  states  the  law  upon  this 
subject  as  follows : 

**  One  who,  by  improper  means,  alienates  a  wife's  affec- 
tions frpm  her  husband,  though  she  neither  leaves  hirr{  nor 
yields  her  person  to  the  seducer^^  (the  italics  are  ours),  "  injures 
the  husband  in  that  to  which  he  is  entitled,  brings  unhappi- 
ness  to  the  domestic  hearth,  renders  her  mere  services  less 
efficient  and  valuable,  and  inflicts  on  him  a  damage  in  the 
nature  of  slander, — ^so  that  for  the  redress  of  his  wrong  an  ac- 
tion is  maintainable."  l*Bishop  Mar.  and  Div.  (new  ed.), 
section  1361. 

As  an  evidence  that,  whatever  may  have  been  the  rule 
formerly,  the  trend  of  authority  now  is  to  treat  the  consortium 
as  the  basis  of  the  action,  it  may  be  said  that  in  many  juris- 
dictions of  this  country,  including  our  own,  it  is  now  held 
that  the  wife  may  maintain  an  action  for  the  alienation  of 
the  affections  of  her  husband,  and  that  this  may  be  done  even 
in  some  jurisdictions  where  the  common  law  still  prevails.  1 
Bishop  Mar.  and  Div.  (new  ed.).  section  1357  et  seq. ;  Haynes 
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V.  NowliUy  129  Ind.  681 ;  PoatlewaiU  v.  PodUwaiiej  1  Ind. 
App.  478. 

The  reasoning  in  these  cases  is  that,  inasmuch  as  the  hus- 
band has  the  right  to  sue  for  the  loss  of  the  consortium  of  the 
wife,  there  can  be  no  intelligent  reason  why  she  shoald  not 
possess  the  right  to  sue  for  the  loss  of  the  society,  compan- 
ionship, affection  and  protection  of  the  husband,  which  the 
law  has  vouchsafed  to  her.  Surely  the  analogy  would  not 
hold  good  if  the  right  of  action  of  the  husband  for  the  alien- 
ation of  the  affections  of  his  wife  were  based  solely  upon  the 
loss  of  her  services,  for  under  the  common  law,  the  wife,  who 
was  considered  the  inferior  being,  had  no  property  rights  in 
the  services  of  the  husband.    3  Bl.  Com.  143. 

But,  even  if  we  were  to  concede  that  the  husband's  right 
to  maintain  this  action  is  based  upon  the  loss  of  services  of 
the  wife,  as  the  appellant  contends,  it  does  not  necessarily 
follow,  by  any  means,  that  there  must  have  been  actual  sep- 
aration of  the  parties,  for,  as  we  have  seen  from  the  quota- 
tion from  Bishop,  one  of  the  very  consequences  of  the  loss 
of  the  affections  is  that  it  lessens  the  value  and  efficiency  of 
her  services,  even  if  she  continues  to  perform  them.  It  seems 
plain,  therefore,  that,  if  it  can  be  shown  that  the  defendant 
did  that  which  impaired  the  value  of  such  services,  he  would 
still  be  liable,  even  though  he  did  not  deprive  the  husband 
of  them  entirely. 

The  position  of  the  appellant  on  this  point  is,  therefore, 
not  maintainable,  even  from  his  own  premises. 

The  facts  proved  amply  sustain  the  averments  of  this  par- 
agraph. 

Error  is  claimed,  also,  in  the  giving  of  two  instructions. 
The  first  of  these  is  as  follows : 

*^  5.  This  being  an  action  by  a  husband  for  the  seduction 
of  his  wife,  the  wife  is  excluded  from  testifying,  and  is  not  a 
competent  witness,  and  no  inference  is  to  be  drawn  for  or 
against  either  party  to  this  si^it  from  the  iaci  that  the  plain- 
tiff's wife  has  not  testified.^' 
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Section  501  of  the  statutes  provides  that  the  husband  shall 
be  a  competent  witness  in  a  suit  for  the  seduction  of  his 
wife,  but  she  shall  not  be  competent. 

The  contention  of  counsel  for  appellant  that  the  second 
paragraph  of  the  complaint,  upon  which  the  verdict  was 
predicated,  does  not  make  a  case  of  seduction  can  not  pre- 
vail. The  term  '^  seduction  '^  does  not  necessarily  imply 
carnal  knowledge,  although  it  is  generally  used  in  that  con- 
nection. It  was  doubtless  the  intention  of  the  framers  of 
this  section  to  apply  that  term  to  all  cases  of  this  class, 
whether  there  is  a  charge  of  adultery  or  not,  and  to  render 
the  wife  incompetent  as  a  witness  in  such  cases.  That  these 
cases  all  fall  under  the  head  of  seduction  is  very  clearly 
stated  in  the  following  quotation  from  Bishop : 

*'  The  husband  being  entitled  to  the  society  and  services 
of  the  wife,  it  follows /rom  tfie  doctrine  of  seduction  *  *  * 
that  he  may  recover  his  damages  against  any  one  who  un- 
lawfully entices  her  away,  though  nothing  transpires  or  is 
meant  in  the  nature  of  criminal  conversation.*'  (The  italics 
are  our  own.)  1  Bishop  Mar.  &  Div.  (new  ed.),  section 
1860.  See  Higham  v.  Vanosdol,  s^ipra.  We  think  the  in- 
struction was  proper.  ' 

The  other  instruction  complained  of  is  this: 

'*  8.  If  the  defendant  made  presents  to  plaintiff's  wife  and 
gave  her  other  attentions  by  and  with  the  consent  of  the 
plaintiff,  with  no  evil  intent  and  not  intending  to  alienate 
her  or  her  affections  from  him,  and  never  had  carnal  knowl- 
edge of  her,  the  plaintiff  can  not  recover,  even  though  as  a 
consequence  of  such  acts  she  conceived  a  fondness  and  affec- 
tion for  the  defendant.'' 

The  objection  to  this  charge  is  pointed  out  in  the  brief  of 
appellant's  counsel  as  follows : 

"  It  makes  the  non-liability  of  the  defendant  depend  upon 
the  question  whether  the  good-faith  acts  of  the  defendant 
were  done  with  or  without  the  consent  of  the  plaiptiff." 

We  confess  our  inability  to  see  the  force  of  this  argument 
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It  is  triie^  the  instraction  bases  the  non-liability  of  the  ap- 
pellant upon  the  hypothesis  of  consent.  But  it  does  not 
say^  nor  can  it  be  inferred  from  the  charge,  that  if  he  had 
not  consented  he  would  be  liable.  Whether,  if  there  was  no 
consent,  there  would  4iot  be  a  liability,  the  court  does  not 
inform  the  jury.  It  states  the  law  correctly  as  far  as  it 
goes,  and  upon  the  hypothesis  assumed.  It  is  applicable  to 
the  facts  in  dispute. 

If  the  appellant  desired  an  instruction  upon  any  other 
hypothesis  he  should  have  requested  it  of  the  court.  Hay- 
ing £Etiled  to  do  this,  he  can  not  complain  that  the  court  did 
not  give  it  of  its  own  motion. 

The  appellant's  attorney,  upon  cross-examination,  asked 
the  appellee  the  following  question : 

'^  Do  yon  mean  to  say  to  this  jury  that  your  wife  and  that 
man  committed  adultery  there  that  evening?'' 

To  this  question  the  court  sustained  an  objection  made  by 
the  appellee,  and  the  appellant  claims  that  the  ruling  was 
erroneous. 

The  plaintiff  had  testified,  in  chief,  that  he  had  witnessed 
certain  acts  and  conduct  between  his  wife  and  the  appellant. 
The  question  required  him  to'say  whether  from  those  acts  and 
that  conduct  he  inferred  adultery.  The  question  was  clearly 
improper.  It  required  the  witness  to  state  a  conclnsion,  and 
not  a  fact.  Whether  or  not  the  acts  were  such  as  justified 
the  inference  that  adultery  was  committed  was  for  the  jury, 
and  not  for  the  witness,  to  .decide. 

Over  the  appellant's  objection  the  appellee  was  permitted 
to  ask  a  witness  the  following  question : 

'^Did  you  ever  hear  the  neighbors  talk  about  her  and 
Adams  going  to  tl^  show  ?  " 

The  witness  answered  that  she  did  not  think  she  overheard 
the  neighbors  say  anything.  Just  how  this  question  and  the 
answer  to  it  could  have  injured  the  appellant,  we  are  unable 
to  see.     The  answer  was  more  favorable  to  him  than  to  the 
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defendant.  The  error  was^  therefore,  harmless,  if  it  was  error, 
as  to  whieh  we  do  not  decide. 

Another  witness  was  asked  the  following  question : 

'*  Bo  you  know  where  he ''  (the  plaintiff)  **  had  left  his 
team  or  what  he  had  done  with  his  team  ? '' 

An  objection  to  this  question  was  sustained.  Counsel  say 
the  ruling  was  erroneous,  but  they  do  not  point  out  in  their 
brief  why,  or  in  what  respect,  it  was  so.  In  the  absence  of 
any  showing  to  that  effect  in  the  brief,  we  must  presume  that 
the  court  ruled  correctly. 

The  court  excluded  testimony  of  a  general  character  as  to 
how  Mrs.  Main  treated  her  children.  This  was  right.  The 
appellee  had  shown  that  while  the  children  were  sick  their 
mother  left  them  and  accompanied  the  appellant  to  shows 
and  other  places  of  amusement.  The  court  permitted  the 
appellant,  in  contravention  of  this  proof,  to  show  that  dur- 
ing their  illness  the  children  were  well  treated  by  their 
mother.  There  was  no  evidence  tending  to  prove  that  the 
general  treatment  of  Mrs.  Main  to  her  children  was  not 
good. 

It  was  not  so  much  the  conduct  of  Mrs.  Main  that  the 
jury  was  concerned  in  as  that  of  the  appellant.  Whatever 
was  proved  as  to  her  conduct  was  proper  only  for  the  pur« 
pose  of  showing  the  effect  of  the  appellant's  treatment  of  the 
appellee  in  alienating  his  wife's  affections.  In  so  far  as  this 
had  been  proved,  it  was  proper  to  rebut  it  by  countervailing 
evidence.  But  such  evidence  jpust  be  limited  within  the 
scope  of  the  inquiry  to  which  the  plaintiff's  evidence  was 
confined.  It  could  not  have  been  extended  over  the  whole 
range  of  Mrs.  Main's  deportment  to  her  children.  Such  lat- 
itude, if  allowed,  would  lead  to  endless  questionings  and 
cross-questionings  upon  collateral  and  immaterial  facts,  and 
would  tend  to  obscure  the  real  issues  in  the  cause. 

Appellant  complains  that  appellee  was  permitted,  over  the 
former's  objection  and  exception,  to  file  a  second  paragraph 
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of  Complaint  aftei;  the  jury  had  been  sworn  and  the  trial 
begun. 

There  was  no  request  by  the  appellant  for  delay.  He  does 
not  make  it  appear  how  he  was  injured.  To  permit  the  fil- 
ing of  additional  paragraphs  of  pleadings  and  of  amend- 
mentS)  after  the  issues  are  closed,  is  very  largely  within  the 
discretion  of  the  court,  and,  unless  the  appellant  shows  af- 
firmatively that  he  was  prejudiced,  the  ruling  will  not  lead  to 
a  reversal.  Leib  v.  BvUerick,  68  Ind.  199;  Jnddv.  Small, 
107  Ind.  398 ;  Levy  v.  QiiUenden,  120  Ind.  37 ;  Sanford,  etc., 
Co.  V.  Mullen,  1  Ind.  App.  204. 

Section  394  of  the  statute  seems  to  govern  such  proceed- 
ings, but  the  power  of  amendment  is  inherent  in  all  courts 
of  justice.  3  Bl.  Com.  407  ;  Tieman  v.  Woodruff,  6  McLean, 
135 ;  Banky.  Sherman,  101  IT.  6.  403. 

The  appellant  insists  that  his  motion  for  a  venire  de  novo 
should  have  been  sustained  because  the  jury  found  only  upon 
one  paragraph  of  the  complaint,  ignoring  the  other.  It  was 
formerly  held  that  a  failure  to  find  upon  all  the  issues  was  a 
good  cause  for  a  venire  de  novo,  but  the  later  cases  decide 
that  if  the  verdict  does  not  cover  all  the  issues  this  is  not  a 
defect  appearing  on  the  &ce.  Works  Pr.,  971  ;  Board,  ete.^ 
V.  Pearson,  120  Ind.  426;  Alexandria,  do.,  Co.  v.  PainUr, 
1  Ind.  App.  587. 

The  appellant  should  have  moved  to  require  the  jury  to 
perfect  their  verdict  if  he  desired  the  finding  to  cover  both 
paragraphs.  He  was  not  harmed,  however,  by  the  fi>rm  of 
the  verdict.  The  finding  of  the  jury  upon  one  paragraph  of 
the  complaint,  where  there  is  evidence  tending  to  support 
both,  precludes  the  appellee  from  ever  bringing  another  ac- 
tion against  the  appellant  on  the  cause  averred  in  the  para- 
graph as  to  which  no  finding  was  made.  Shaw  v.  BarnhaH, 
17  Ind.  183. 

The  cases  cited  by  appellant  on  this  point  proceed  upon 
the  theory  that  a  venire  de  novo  will  be  g^nted  where  the 
jury  fails  to  find  upon  all  the  issues,  but  this  doctrine,  as 
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we  have  seen,  has  been  overturned  by  the  more  recent  de- 
ciBions. 

This  disposes  of  all  the  questions  raised  and  discussed. 

There  is  no  error. 

Judgment  affirmed. 

FU«1  Jan.  6, 1892. 


No.  255. 

Lot  v.  Pbtty. 

'EvwwxoM,'*^RBpkmaiim  <^  SttUemsniB  Made  on  G>Mt>£b«nimai»oii.— Upon  a 
rei-direct  examination  a  witness  may  properly  be  permitted  to  explain^ 
statements  made  by  him  on  cross-examination. 

Samb. — TFttoess.— Fo/iM  q^iSeiTtees.— If;  is  competent  to  prove  yalnes  by 
witnesses  who  have  a  knowledge  of  the  matter  in  controversy,  and  a 
proper  acquaintance  with  the  general  vaine  of  articles  or  things  of  like 
eharacter. 

From  the  Hendricks  Circuit  Const. 

JS.  J.  MiUigarif  for  appellant. 
T,  8,  Adams,  for  appellee. 

BoBiNSONy  C.  J.— The  appellee  commenced  this  action 
against  Ihe  appellant.  The  complaint  alleges  that  in  the  year 
1^81  y  when  th^  appellee  was  an  infant  of  the  age  of 
fourteen  years,  having  no  father,  mother,  or  guardian, 
appellant  promised  appellee  that  if  he  would  make  his 
home  with  him,  and  perform  such  wo^k  and  labor  about 
the  house,  and  on  the  farm  of  the  appellant,  as  was,  or 
might  be,  required  by  the  appellant,  and  such  as  appellee  was 
able  to  perform,  from  the  date  of  said  agreement  until  appel- 
lee should  become  twenty-one  years  of  age,  the  appel- 
lant would  pay  him  a  reasonable  price  therefor ;  that  pursu- 
ant to  said  request  appellee  did,  from  said  date  until  the 
Vol.  S.— 16 
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month  of ,  1888,  perform  work  and  labor  for  appel- 
lant in  and  about  bis  bouse  and'  farm,  in  clearing  of  land, 
cultivation  of  grain,  barvesting  of  crops,  and  bay  and  grasses, 
feeding  of  stock,  and  sucb  general  farm  work  as  is  custom- 
ary in  and  about,  and  upon  a  farm,  wbich  was  of  tbe  reason- 
able value  of  $100  per  annum,  over  and  above  the  board  and 
clothing  of  the  appellee,  which  was  furnished  by  the  appel- 
lant ;  that,  although  often  requested  so  to  do,  appellant  had 
wholly  failed  and  refused  to  pay,  etc.,  and  demand  for  judg- 
ment, etc. 

Appellant  answered  by  general  denial,  payment  and  set- 
off, to  which  answer  appellee  replied  by  general  denial. 

The  cause  was  submitted  to  a  jury,  resulting  in  a  verdict 
for  the  appellee. 

Appellant  filed  a  motion  for  a  new  trial,  which  was  over- 
ruled, and  exception  taken.  Judgment  was  rendered  on  the 
verdict. 

The  evidence  is  in  the  record. 

The  overruling  of  the  motion  for  -a  new  trial  is  the  only 
error  assigned. 

The  appellant's  argument  under  the  causes  assigned  in  the 
motion  for  a  new  trial  is  limited  to  the  questions  that  the 
verdict  of  the  jury  was  excessive,  and  that  the  court  erred 
in  the  admission  of  certain  evidence  over  the  appellant's 
exceptions  and  objections. 

Upon  the  question  as  to  the  verdict  of  t^^e  jury  being  ex- 
cessive, it  appears  from  the  evidence  that  when  the  appellee 
went  to  live  with  appellant  he  was  less  than  fifteen  years 
old ;  that  he  continued  to  live  with  him  about  six  and  one- 
half  years,  or  until  he  was  twenty-one  years  of  age.  There 
was  evidence  tending  to  prove  that  appellant  agreed  to  p«y 
appellee  a  reasonable  price  for  his  services  upon  his  becom- 
ing twenty-one  years  old.  There  was  evidence  showing  tbe 
value  of  the  appellee's  services  to  the  appellant  during  tbe 
time  he  lived  with  him. 

From  all  the  evidence  in  the  case,  we  think  it  tended  to 
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sustain  the  amount  found  by  the  jury,  and  we  can  not^  there* 
fore^  say  the  verdict  of  the  jury  was  excessive. 

On  the  trial  of  the  cause  Henry  Saunders^  a  witness  on 
behalf  of  the  appellee^  was  asked,  on  cross-examination  by 
counsel  for  the  appellant,  the  following  questions,  and  an- 
swered the  same  as  follows,  viz. :  ^ 

^*  Q.  DidnH  I  go  to  you  and  ask  you  before  this  trial  began 
what  the  boy^s  services  would  be  worth  during  the  period 
he  was  there  over  and  above  his  support,  and  you.  hesitated 
a  moment,  and  then  you  said  |200  ?  A.  You  asked  me 
something  like  thaf 

**  Q.  Is  that  not  what  you  said  ?  A.  Yes,  I  said  that.^' 
On  re-examination  of  the  witness  counsel  for  appellee  asked 
the  witness  to  explain  to  the  jury  the  conversation  he  had 
with  Mr.  Milligan,  counsel  for  appellant.  The  witness  an- 
swered :  ^^  The  jury  has  it  all.  He  came  and  asked  me 
that,  but  I  meant  the  9200  was  what  was  really  between  them, 
and  I  would  propose  that  as  a  compromise.'' 

It  is  insisted  by  appellant  that  the  court  erred  in  permit- 
ting the  witness  to  state  in  answer  to  the  question,  on  re- 
examination, that  he  meant  the  ^200  was  what  was  really 
between  them,  and  he  would  propose  that  as  a  compromise. 
The  question  on  re-examination  was  a  proper  one,  and  it 
was  the  right  of  the  witness  to  explain.  The  explanation 
of  the  witness  was  not  an  infraction  of  any  rule  of  evidence. 
There  was  no  error  on  this  account. 

It  is  claimed  by  the  appellant  that  the  court  erred  in  per- 
mitting the  following  questions  to  be  propounded  by  the  ap- 
pellee to  four  witnesses  in  his  behalf,  in  substantially  the 
same  form,  and  in  permitting  said  questions  to  be  answered 
by  said  witnesses,  to  wit:  ^'  State  to  the  jury  what  would  be 
reasonable  compensation  for  a  boy  from  Aygust,  1881,  to 
April,  1888,  beginning  when  he  was  fifteen  and  working 
until  he  was  twenty-one^  taking  into  consideration  that  he 
was  boarded  and  clothed,  his  clothing  being  only  comforta- 
ble  clothes  such  as  a  boy  on  a  farm  should  have.     During 
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the  winter  time  he  would  go  to  school  three  or  four  monthsy 
aud  during  that  tipe  he  would  do  such  work  as  feeding  the 
cattle^  hauling  wood  and  milking  the  cows  morning  and 
evening^  Saturdays  and  Sundays,  and  occasionally  having  to 
drop  aut  of  school  to  do  work  of  that  kind,  and  assist  in 
making  sugar.  Taking  all  of  these  things  into  considera- 
tion, what  do  yon  think  would  be  a  reasonable  compensation 
per  year  over  and  above  his  board  and  clothes?'' 

The  witnesses  to  whom  this  question  was  propounded  were 
shown  by  their  evidence  to  be  farmers  of  experience,  to  be 
acquainted  with  the  value  of  &rm  labor,  to  know  the  value 
of/  the  labor  of  a  boy  from  fifteen  to  twenty-one  years  old 
on  the  farm,  the  value  of  his  clothing,  etc.  They  also  tes- 
tified from  actual  knowledge  and  observation  in  having  seen 
appellee  at  work  on  appellant's  farm  at  different  times. 

The  witnesses  were  not  what  might  be  termed  experts. 
They  each  possessed  knowledge  to  some  extent  of  appellee's 
work  and  his  ability  to  work.  It  is  always  proper  to  prove 
values  by  witnesses  who  have  a  knowledge  of  the  matter  in 
controversy,  and  a  proper  acquaintance  with  the  general 
value  of  articles  or  things  of  like  character.  The  evidence 
of  the  witnesses  preceding  the  question  propounded,  as  above 
set  out,  showed  each  witness  competent  to  answer  the  qnes- 
tion.  These  witnesses  were  shown  to  have  some  acquaint- 
ance with  the  value  of  the  services  rendered  and  the 
work  and  labor  done  by  the  appellee.  Where  a  witness 
shows  himself  acquainted  with  values  his  testimony  is  com- 
petent. Bowen  v.  Botoeny  74  Ind.  470;  Johnson  v.  Uhomp^ 
son,  72  Ind.  167 ;  HoUen  v.  Boards  ete.,  55  Ind.  194;  Board, 
ete.f  V.  Chambers,  75  Ind.  409. 

We  have  determined  all  the  questions  appellant  has  pre- 
sented for  our  .consideration.  The  court  did  not  err  in  oveiv 
ruling  the  motion  for  a  new  trial. 

Judgment  affirmed,  with  costs. 

FU«1  Jan.  5, 1892. 
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No.  359. 

Owens  v.  Tague  et  al. 


'BRAUnamr-'MtUon  to  Strike  Out. — Pleading. — Bill  of  EteepHons. — A  motion 
to  strike  oat  a  pleading  must  be  made  part  of  the  record  hj  bill  of 
exceptions  or  order  of  court 

SAtefi. — R^wal  io  Shrike  Out  Pleading, — ^An  erroneous  refusal  to  strike  out 
a  pleading  is  not  an  available  error. 

BsmopAi.  AND  SvKETY.^AUeraHion  if  Ncie.—Ildea$e  cf  Surety. — Where, 
after  the  making  and  delivety  of  a  note  with  one  name  thereon  ae 
surety,  the  name  of  another  surety  is  added  without  the  consent  of  the 
first  surety,  the  latter  is  released. 

Same. — Agent. — Payee  Bound  hy  Agen^e  Knotdedgeef  AUetation. — The  facts 
that  the  agent  of  a  payee  of  .a  note  had  special  instructions  to  loan 
money  only  upon  a  note  with  two  sureties,  and  that  the  payee  refused 
to  receive  the  note  from  his  agent  when  he  presented  it  with  only  one 
surety,  and  that  the  name  of  the  additional  surety  was  thereafter  ob- 
tained, will  not  affect  the  question  as  to  the  liability  of  the  first  surety. 
The  contract  was  completely  executed  so  far  as  the  first  surety  was 
concerned  when  it  was  delivered  to  the  agent  The  payee  was  bound 
by  the  knowledge  of  his  agent  that  the  name  of  the  second  surety  was 
signed  without  the  consent  of  the  first  surety. 

Same. — RaUfieaHon  Afier  AUeraJtion. — A  surety  ifpon  a  promissory  note, 
having  a  right  to  insist  upon  his  discharge  because  of  the  material  al- 
teration of  the  note  by  the  addition  without  his  consent  of  the  signature 
of  a  new  surety,  may  renew  his  liability  without  any  new  consideration, 
by  subsequently  consenting  to  the  alteration  with  full  knowledge  of  all 
the  facts. 

Same. — Signaiwre<f  Surety  SubaequeiU  to  ExeeuOon. — Ooneideration. — One  who, 
subsequently  to  the  signing  apd  delivery  of  a  note,  signs  as  co-surety, 
is  not  bound  unless  a  new  and  distinct  consideration  be  shown. 

From  the  Monroe  Ciroait  Court. 

B.  A.  Folk,  for  appellant. 

/.  H.  Loudefif  W.  P.  Rogers,  J.  R.  East  and  R.  H.  East, 
for  appellees. 

Black,  J. — ^This  was  an  action  on  a  joint  promissory  note, 
dated  May  Stli,  1885;  brought  by  the  payee,  the  appellant, 
against  the  makers,  the  appellees,  Jamea  M.  Tague,  Jacob 
Tague,  and  Joel  H.  Morgan.     Judgment  by  default,  for  fail- 
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nre  to  answer,  was  taken  against  James  M.  Tague.  Upon 
the  trial  of  issues  formed  by  the  appellant  and  Jacob  Tague 
and  Joel  H.  Morgan,  there  was  a  finding  in  favor  of  these 
two  defendants,  on  which  judgment  was  rendered  for  them. 

The  appellee  Morgan  answered  separately  that  he  signed 
the  note  without  any  consideration. 

The  appellee  Jacob  Tague  answered  separately,  admitting 
that  he  executed  the  note  when  it  was  originally  given,  but 
alleging  that  he  did  so  as  surety  for  said  James  M.  Tague, 
and  that  in  1886,  long  after  the  execution  of  the  note,  the 
appellant  materially  altered  the  note,  without  the  knowledge 
or  consent  of  said  Jacob,  in  this,  that  the  appellant  and  said 
James,  without  the  knowledge  of ,  said  Jacob,  and  with  full 
knowledge  that  said  Jacob  had  executed  the  note  as  surety, 
merely,  for  said  James,  caused  said  Morgan  to  sign  and  exe- 
cute the  note  as  surety  for  said  James. 

The  appellant  contends  that  the  court  erred  in  overruling 
his  motion  to  strike  out  this  separate  answer  of  Jacob  Tague ; 
but  the  motion  is  not  made  part  of  the  record  by  bill  of  ex- 
ceptions or  order  of  court.  Therefore  this  ruling  is  not 
properly  presented  for  our  consideration.  Section  660,  B. 
S.  1881 ;  MerrUt  v.  Gobb,  17  Ind.  314 ;  Manhattan  L.  In*. 
Co.  V.  Doll,  80  Ind.  113;  Lang  v.  Oifopp,  103  Ind.  17. 

Besides,an  erroneous  refusal  to  strike  out  a  pleading  is 
not  an  available  error.  Smith  v.  Mariiny  80  Ind.  260 ;  Lake 
Erie,  etc.,  R.  W.  Co.  v.  Kinaey^  87  Ind.  514;  Hoke  v.  AppU* 
gaU,  92  Ind.  670. 

The  appellant  replied  to  the  separate  answer  of  Jacob 
Tague*:  Firsi,hj  general  denial,  and,  second,  that  the  money 
loaned  for  which  the  note  was  given  was  the  money  of  the 
appellant;  that  he  left  it  with  William  H.  East  to  loan,  with 
instructions  to  loan  only  on  the  borrower's  giving  a  good 
note  with  at  least  two  solvent  sureties ;  that  thereafter  said 
East  presented  the  note  to  appellant  with  only  one  name 
thereon  as  surety ;  that  appellant  refused  to  accept  the  note ; 
that  it  was  then  signed  by  James  M.  and  Jacob  Tague  ;  that 
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thereafter  said  East  delivered  to  appellant  the  note  as  sued 
on,  with  all  the  names  thereon ;  *  at  long  after  it  was  so  de- 
livered said  Jacob  Tague^  having  full  knowledge  of  all  the 
fiiots  and  circumstances  of  its  execution,  and  that  said  Mor- 
gan had  signed  the  note  as  a  co-surety,  then  and  there  fully 
ratified  the  note,  and  agreed  to  pay  one-half  as  the  surety 
of  said  James  M.  Tague,  on  the  agreement  that  said  Morgan 
would  pay  one-half  thereof,  which  he  agreed  to  do. 

The  appellant  replied  to  the  separate  answer  of  the  appel- 
lee Morgan,  first  by  general  denial,  and  second,  that  after  the 
execution  and  delivery  of  the  note  by  said  Morgan,  and 
after  full  knowledge  of  all  the  facts  connected  therewith, 
'^  he  fully  ratified  the  same,  and  agreed  to  pay  to  this  plain- 
tiff one-half  thereof  as  the  surety  of  James  M.  Tague,  in 
consideration  that  Jacob  Tague  would  pay  one-half  thereof, 
which  he  agreed  to  do.^' 

The  court  sustained  Jacob  Tague's  demurrer  to.  the  sec- 
ond  paragraph  of  the  reply  to  his  answer,  and  Joel  H.  Mor- 
gan's demurrer  to  the  second  paragraph  of  reply  to  his 
answer; 

The  answer  of  Jacob  Tague  stated  a  sufficient  defence. 
Nicholson  v.  Combs y  90  Ind.  516 ;  Houck  v.  Graham,  106 
Ind.  195. 

The  facts  that  the  agent  of  the  payee  had  special  instruc- 
tions to  loan  the  money  for  which  the  note  was  given  only 
upon  a  note  with  two  sureties,  and  that  the  payee  refused  to 
receive  the  note  from  his  agent  when  he  presented  it  with 
only  one  surety,  and  that  the  name  of  the  additional  surety 
was  thereafter  obtained,  would  not  affect  the  question  as  to 
the  liability  of  the  first  surety.  He  could  be  bound  only 
upon  the  contract  to  which  he  had  assented.  It  is  not  a  case 
of  the  delivery  of  the  note  by  the  first  surety  to  his  prin- 
cipal. The  note  was  delivered  to  the  agent  of  the  payee, 
and  the  fact  that  the  note  with  one  surety  had  been  delivered 
to  the  agent  was  communicated  to  the  payee.  When  it  was 
delivered  to  the  agent  for  the  loaned  money,  the  contract 
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was  completely  executed  so  far  as  the  first  sutety  was  con- 
cemed|  and  it  could  not  be  altered  afterward  without  his  as- 
sent. 

He  had  a  right  to  object  if  the  contract  into  which  he  had 
entered  was  not  preserved  unchanged.  If  the  payee  was  not 
satisfied  with  the  contract  which  his  agent  had  made,  and 
wished  to  have  an  additional  surety  upon  the  note,  the  con- 
sent of  all  other  parties  to  the  contract  should  have  been  ob- 
tained to  the  change. 

The  payee  was  bound  by  the  knowledge  of  his  agent  that 
the  name  of  the  second  surety  was  signed  without  the  knowl- 
edge of  the  first  surety,  and,  therefore,  that  it  was  not  the 
contract  into  which  the  first  surety  had  entered. 

A  surety  upon  a  promissory  note,  having  a  right  to  insist 
upon  his  discharge  because  of  the  material  alteration  of  the 
note  by  the  addition  without  his  consent  of  the  signature  of 
a  new  surety,  may  renew  his  liability  without  any  new  con- 
sideration, by  subsequently  consenting  to  the  alteration  with 
full  knowledge  of  all  the  facts.  Gardiner  v.  Harhaciky  21 
111.  128  ;  PeUon  v.  PreacoU,  13  la.  667 ;  Henry  v.  fleeft,  114 
Ind.  275  (279). 

This  confirmation  of  the  change  in  the  contract  is  usually 
called  a  ratification. 

To  secure  the  continued  obligation  of  Jacob  Tague  as  a 
surety  it  was  not  necessary  that  the  elements  of  any  new 
contract  should  be  shown.  All  that  was  needed  to  bind  him 
was  that,  with  knowledge  of  all  the  &cts,  he  should  consent 
to  be  bound  notwithstanding  the  alteration.  The  facts  re- 
lating to  this  consent  are  meagerly  stated  in  the  special  re- 
ply to  the  answer  of  Jacob  Tague ;  but  we  have  concluded 
that  the  reply  sufficiently  showed  such  consent. 

The  undertaking  of  Morgan  as  surety,  subsequent  to  the 
execution  of  the  note  by  James  M.  Tague,  the  principal,  and 
Jacob  Tague,  his  surety,  was  a  new  and  distinct  undertak- 
ing, and  to  make  it  a  sufficient  contract  it  required  the  sup- 
port of  a  consideration  other  than  that  which  sustained  the 
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contract  of  the  principal  and  the  first  surety.  Fa/voriie  v. 
Stidham,  84  Ind.  423 ;  Bridget  v.  Blake,  106  Ind.  332 ; 
Brotimlee  v.  Latoe,  117  Ind.  420. 

If  the  original  undertaking  of  Morgan  was  of  no  binding 
effect,  it  needs  no  argument  to  show  that  his  confirmation 
of  that  undertaking,  his  subsequent  agreement  to  pay,  would 
not  bind  him,  without  some  consideration  other  than  that 
imported  by  the  noi)e. 

The  second  paragraph  of  reply  to  Morgan's  answer  of 
want  of  consideration  seems  to  have  been  drawn  with  a  pur- 
pose to  state  a  new  consideration.  It  is  averred  that  he 
agreed,  with  whom  is  not  stated,  to  pay  the  payee  one-half 
of  the  note  as  surety  of  the  principal  maker,  in  considera- 
tion that  the  first  surety  would  pay  one-half.  Then,  instead 
of  showing  that  the  first  surety  paid  one-half,  the  reply 
states  that  he  agreed  to  do  so.  Besides  not  showing  who 
was  the  other  party  to  the  agreement  with  Morgan,  or  that 
there  was  any  other  party  thereto,  the  reply  fails  to  show 
the  existence  or  performance  of  the  consideration  alleged, 
but  alleges  i^  different  fact. 

The  appellant's  motion  for  a  new  trial  was  overruled. 
We  have  examined  the  evidence,  and  we  do  not  find  any 
reason  for  granting  a  new  trial  as  to  the  appellee  Morgan. 
The  judgment  in  his  &vor  is  affirmed. 

For  error  in  sustaining  the  demurrer  to  the  second  para- 
graph of  reply  to  the  separate  answer  of  the  appellee  Jacob 
Tague,  the  judgment  as  to  him  is  reversed. 

Filed  Jan.  5, 1892. 
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No.  892. 

The  Chicago^. St.  Louis  and  Pxttsbubgh  Railroad 

Company  v.  Fenn. 

TRAcncE.-^Sp9aai  Vtrdid  Baaed  en  One  Barograph  tf  Oompiainir—OurnU' 
ing  Demurrer  to  Another  Paragraph. — Where  it  appears  tliat  a  special  ver- 
dict was  bated  upon  one  paragraph  of  a  complaint,  the  oYermling  of 
a  demurrer  to  another  paragraph  of  the  complaint,  even  if  error,  is 
harmless. 

Railroad. — Care  to  Breveni  It^ury  to  Slodc. — A  railroad  oompan  j  is  bound 
to  ezercii^e  ordinary  care  to  prevent  injury  to  an  animal  upon  a  high- 
way crossing  without  the  owner's  fault. 

Same. — It^ury  to  Stock. — SignaU  at  Highway  Qroaeings, — OonirilnUory  Ifegli" 
genu, — The  omission  of  the  employees  of  a  railroad  company  to  give 
the  statutory  signals  at  a  highway  crossing  is  conclusive  evidence  of 
negligence  upon  the  part  of  the  railroad  company,  and  gives  rise  to  a 
right  of  action  for  injuries  to  animals  upon  highway  crossings,  without 
contributory  negligence  upon  they  part  of  the  owner,  resulting  from  a 
failure  to  give  the  statutoiy  signals. 

Same. — Injury, — How  Cauted. — Queation  of  Fact  for  Jury. — ^The  question  aa 
to  whether  the  omission  to  give  the  signals  at  the  highway  croesing 
caused  the  injury  to  the  animal  is  one  of  fact  for  the  jury. 

From  the  Howard  Circuit  Court. 

M.  Bell,  W.  C.  Purdum^  C.  H.  Burchenal  and  J.  L.  Rupe, 
for  appellant. 

/.  O.  Blacklidgef  C.  C.  Shirley,  B.  C.  Moon,  J.  (yBrien  and 
0,  Wolfe,  for  appellee. 

Crumpagker,  J. — Fenn  sued  the  railroad  company  for 
killing  a  hgrse  at  a  public  highway  crossing.  The  complaint 
i^  in  two  paragraphs.  The  first  states  a  cause  of  action  under 
the  statute  for  the  alleged  negligence  of  the  defendant  in 
failing  to  give  the  statutory  signals  at  the  highway  crossing, 
whereby  plaintiff's  animal  was  killed ;  the  other  seems  to 
declare  upon  a  common  law  liability  for  negligence  upon  the 
part  of  the  defendant  in  running  its  train  at  a  great  and 
unusual  rate  of  speed,  and  in  failing  to  give  stock  warnings 
at  the  highway  crossing,  by  reason  whereof  plaintiff's  ani- 
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mal  was  killed.     Both  paragraphs  allege  that  the  injury  oc« 
oarred  without  the  plaintiff^s  fault. 

A  separate  demurrer  filed  to  each  paragraph  was  over- 
ruled, and  the  company  answered  by  general  denial.  The 
cause  was  tried  by  a  jury,  and  a  special  verdict  returned,  upon 
which  plaintiff  was  awarded  judgment. 

Counsel  for  appellant  first  insist  that  the  court  erred  in 
overruling  the  demurrer  to  the  second  paragraph  of  com- 
plaint. 

As  we  view  the  special  verdict,  it  must  be  considered  upon 
the  theory  of  a  statutory  liability  alone,  and  as  based  exclu- 
sively upon  the  first  paragraph  of  complaint.  This'  being 
the  case,  there  could  be  no  reversible  error  in  overruling 
die  demurrer  to  the  second  paragraph,  because  it  would  be 
harmless.  Taylor  v.  Wootan,  1  Ind.  App.  188.  For  this 
reason  we  do  not  feel  required  to  consider  the  question  aris- 
ing upon  the  demurrer.   ' 

The  special  verdict  is  as  follows : 

''  We  find  that  on  the  24th  day  of  April,  1890,  the  defend- 
ant, the  Chicago,  St.  Louis  and  Pittsburgh  Railroad  Com-' 
pany,  owned  and  operated  through  the  village  of  Terre  Hal], 
in  Howard  county,  Indiana,  a  line  of  railroad,  and  that  in 
said  village  the  same  is  intersected  by  a  gravel  road  rnnning 
east  and  west.  The  said  railroad  at  that  point  runs  from 
southeast  to  northwest ;  that  on  the  evening  of  said  24th  day 
of  April,  1890,  the  plaintiff*,  David  Fenn,  caused  a  horse 
owned  by  him  to  be  securely  hitched  in  his  barn  in  said  vil- 
lage, and  near  said  crossing,  and  the  door  of  said  barn  closed 
and  latched ;  that  during  the  night  following,  by  some  means 
unknown  to  us,  and  wholly  without  the  knowledge  or  in- 
tent of  the  plaintiff,  the  halter  with  which  said  horse  was 
tied  became  loosed,  and  said  door  opened.  Said  horse  by 
this  means  was  allowed  to  escape  from  the  stable  and  go  upon 
said  railroad  track  at  said  crossing ;  that  on  said  night  de- 
fendant's passenger  train  and  locomotive,  in  charge  of  its 
employees,  agents  and  servants,  passed  over,  upon  and  along 
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said  track  from  the  fioatheast  to  the  northwest,  and  over  said 
crossing  at  the  rate  of  speed  of  about  fifty  miles  per  hour, 
that  being  about  twenty  miles  per  hour  fiister  than  the  usual, 
regular  schedule  time  made  on  said  road  by  said  train ;  that 
when  passing  said  crossing  plaintiff's  said  horse  was  struck 
by  said  locomotive,  with  train  of  cars  attached,  and  killed ; 
that  the  view  of  said  track  southeast  of  said  crossing  is 
greatly  obstructed  by  the  proximity  of  buildings  to  said 
crossing  and  near  said  track,  so  that  the  approach  of  a  train 
from  that  direction  can  only  be  seen  for  a  few  feet  unless  ob- 
served from  the  center  of  the  track ;  that  in  approaching 
said  crossing  the  defendant's  employees  and  servants  did  not, 
nor  did  any  of  them,  sound  the  whistle  of  said  locomotive 
at  a  distance  of  not  more  than  100  rods  nor  less  than  80  rods 
distant ;  nor  did  they,  or  any  of  them,  cause  the  bell  of  said 
locomotive  to  be  rung  until  within  fifty  feet  from  said  cross* 
ing;  that  said  agents  and  employees  wholly  neglected  to 
give  any  signal  of  the  approach  of  said  train,  such  as  to  be 
heard  by  said  horse  at  said  crossing  in  time  to  enable  said 
horse  to  escape  collision  with  said  train ;  that  said  horse  was 
worth  at  the  time  he  was  killed  the  sum  of  one  hundred  and 
fifty  dollars. 

'' If,  ^ipon  the  foregoing  fiicts,  the  law  is  with  the  plain- 
tiff, then  we  find  for  the  plaintiff,  and  assess  his  damages  at 
one  hundred  and  fifty  dollars.  If  the  law  is  with  the  de- 
fendant,  then  we  find  for  the  defendant." 

Section  4020,  B.  S.  1881,  requires  every  locomotive  engine 
operating  in  this  State  to  be  equipped  with  a  suitable  whistle 
and  a  bell,  and  that  such  whistle  shall  be  sounded  distinctly 
three  times  at  a  point  not  less  than  eighty  nor  more  than  one 
hundred  rods  before  reaching  highway  crossings,  and  the  bell 
shall  be  rung  continuously  from  such  point  until  the  cross- 
ing is  reached. 

Section  4021  provides,  among  other  things,  that  the  com- 
pany shall  be  liable  in  damages  to  any  one  who  shall  be  in* 
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jared  in  person  or  property  by  reason  of  the  omission  of 
such  crossing  signals* 

It  is  contended  on  behalf  of  appellant  that  there  can  be 
no  recovery  in  this  case  because  the  animal  was  unlawfully 
at  large  at  the  time  of  the  injury.  The  common  law  rule, 
requiring  the  owner  of  an  animal  to  keep  it  within  his  own 
enclosure,  prevails  in  this  State,  and  there  being  no  finding 
in  this  case  that  animals  were  permitted  to  be  at  large  by 
order  of  the  board  of  commissioners,  we  must  presume  that 
DO  such  privilege  existed. 

In  common  law  actions  against  railroad  corporations  for 
negligently  killing  animals,  the  fact  that  the  owner  sufiered 
them  to  be  at  large  without  authority  of  law  is  contributory 
negligence  and  constitutes  a  good  defence.  This  doctrine, 
however,  has  no  application  in  actions  under  the  statute  for 
fiulure  to  fence  the 'track. 

Negligence  in  managing  an4  restraining  domestic  animals 
is*  the  absence  of  such  methods  and  means  of  care  as  would 
be  employed  by  men  of  ordinary  prudence,  and,  measured  by 
this  rule,  the  appellee  was  certainly  guilty  of  ^no  negligence 
in 'allowing  his  horse  to  be  upon  the  highway.  He  omitted 
no  precaution  to  prevent  the  escape  of  the  animal  that  or- 
dinary prudence  could  have  suggested. 

Thus,  it  was  said  by  the  court  in  Dennis  v.  Louisvilley  etc., 
JB.  TF.  Co.j  116  Ind.  42,  ^'A  man  who  places  a  horse  in  an 
enclosure  securely  fenced,  is  not  to  be  charged  with  contrib- 
otory  negligence  because  the  horse  leaps  the  fence  and  es- 
cajiesy  unless  it  appears  that  the  horse  was  one  that  ordinary 
fences  would  not  confine.'^  See,  also,  Chicago,  etc,  R,  if. 
Oo,  V.  Nash,  1  Ind.  App.  298 ;  Toledo,  etc,,  22.  i2.  Co.  v*  Johnr 
ston,  74  111.  83. 

It  is  conclusive  evidence  of  negligence  upon  the  part  of  a 
railroad  company  to  omit  the  statutory  signals  at  highway 
crossings,  and  such  omission  gives  rise  to  a  right  of  action 
in  any  one  who  has  been  injured  thereby.  Pennsylvania  Oo. 
V.  Men$il,  70  Ind.  569 ;    Chicago,  etc.,  R.  jB.  Oo.  v.  Boggs, 
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a  competent  person,  to  be  driven  upon  a  public  highway  in 
the  vicinity  of  a  railroad  crossing,  and  the  animal  should  be 
injured  at  the  crossing  on  account  of  the  fiiilure  of  the  eom- 
'  pany  to  give  the  statutory  signals,  there  could  be  no  ques- 
tion about  the  liability  of  the  latter ;  but  suppose,  for  illus- 
tration, that  when  near  the  crossing  the  driver  should  become 
suddenly  stricken  with  death,  and  thus  leave  the  animal  un- 
attended, would  such  calamity  immediately  relieve  the  rail- 
road company  of  any  duty  towards  the  animal  ?  Or  suppose 
a  team  of  horses  driven  by  one  upon  a  highway  should  be- 
come frightened  and  uncontrollable,  and  escape  from  the 
driver,  would  a  railroad  company  be  absolved  from  all  duty 
to  such  horses  on  account  of  the  accident  ?  We  think  not, 
and  yet  the  relations  in  their  legal  aspect  would  be  the  same 
as  they  are  in  the  case  before  us. 

The  requirements  of  the  statute  under  consideration  were 
unquestionably  designed  to  promote  safety  of  travel  both 
upon  the  railway  and  the  highway.  At  common  law  the 
operatives  of  railway  trains  owe  the  duty  to  passengers  and 
property  in  their  care  to  maintain  a  vigilant  lookout  at  high- 
way crossings  to  avoid  collisions.  The  statute  prescribes 
these  particular  precautions  and  enjoins  their  observance 
under  a  liability  to  answer  in  damages  to  cUl  who  may  be  in- 
jured on  account  of  their  non-performance.  Keeping  in 
view  the  general  scope  and  purpose  of  the  regulation,  the 
liability  of  animals  to  be  at  crossings  unattended,  without 
the  fault  of  the  owner,  the  serious  consequences  which  might 
result  from  a  collision,  we  have  no  difficulty  in  reaching  the 
conclusion  that  the  Legislature  intended  to  give  a  right  of 
action  for  injuries  to  animals  upon  highway  crossings,  with- 
out contributory  negligence  upon  the  part  of  the  owner,  re- 
sulting from  a  failure  to  give  the  statutory  signals. 

This  rule  will  be  productive  of  good  results  in  its  tend- 
ency to  inspire  with  care  both  the  owner  of  the  animal  and 
the  railroad  company,  and  thereby  enhance  the  safely  of 
traveL 
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It  is  inaisted  fiirtheri  that  engineers  will  be  unable  to  de- 
termine when  an  animal  is  at  large  through  the  fault  of  the 
owner  and  when  not.  It  is  no  part  of  their  duty  to  determine 
this  question,  but  they  should  comply,  with  the  law  at  all 
times  and  under  all  circumstances.  The  requirement  is  not 
onerous,  and  the  law  admits  of  no  speculation  upon  the  re- 
sults of  its  disobedience.  It  was  very  aptly  said  in  IRU  v. 
LouisvilUf  ete.y  B.  B.  Co.,  9  Heisk.  823,  *^  The  statute  <does 
not  brook  the  slightest  speculation  upon  things  that  are  prob* 
able  or  possible,  ^  *  ^  but  demands  an  absolute  obedience 
to  its  provisions,  whether  they  seem  necessary  or  i^ot.'' 

Before  there  can  be  a  recovery  in  this  class  of  cases,  how- 
ever, it  must  be  established  that  the  omission  of  the  signals 
caused  the  injury  sued  for. 

This  is  a  question  of  fact  to  be  determined  by  the  jury. 
It  can  not  be  declared  as  a  matter  of  law  that  the  failure  of 
the  company  to  comply  with  the  law  resulted  in  the  injury, 
or  that  if  the  signals  had  been  given  the  animal  would  have 
escaped.  Baltimore^  etc.,  B,  B.  Co.  v.  Walbam,  stipra ;  CHn- 
cinnali,  etc,,  B,  W.  Co.  v.  Gaines,  104  Ind.  526 ;  Oindnnatij 
etc.,  B.  W.  Co.  V.  Hiltzhauer,  99  Ind.  486 ;  Pittsburgh,  etc.,  B. 
W.  Co.  V.  MaHin,  82  Ind.  476 ;  Peoria,  etc.,  B.  B.  Co.  v. 
StiUman,  88  111.  529 ;  Shearman  &  Redf.  Neg.,  section  427. 

Whether  the  collision  would  probably  have  been  avoided 
by  giving  the.signals  is  clearly  an  inference  offset,  and  not 
of  law,  and  involves  to  some  extent  a  knowledge  of  th^ 
habits  and  disposition  of  animals,  and  the  probable  effect  of 
the  warnings  upon  their  movement. 

There  can  be  no  accurate  calculation  of  results  upon  ir- 
rational beings,  but  the  law  does  not  require  exactness,  and 
under  such  circumstances  it  is  the  duty  of  the  jury  to  exer- 
cise their  most  intelligent  judgment  upon  the  probabilities 
and  report  accordingly. 

There  is  no  finding  in  the  verdict  that  the  death  of  the 
horse  was  the  result  of  the  oppellant^s  negligent  omission  of 
Vol.  3.— 17 
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the  crossing  signals,  nor  that  the  horse  would  not  have  been 
injured  had  such  signals  been  given. 

The  judgment  must  therefore  be  reversed. 

The  judgment  is  Reversed,  with  instructions  to  award  a 
venire  de  novo. 

ReinhabD;  J.,  while  agreeing  with  the  conclusion  reached, 
dissents  as  to  some  of  the  statements  of  law  enunciated  in 
the  opinion. 
Filed  Jan.  5, 1802. 


No.  310. 
LOCEWOOD;  ADMINI8TBAT0B,  V.  WoODS. 

UsDBT. — Pleading, — LauffieUnejf  <3J  iifuwer. — ^In  a  sail  apon  a  promistory 
note,  an  answer  seeking  to  avoid  the  entire  contract  for  usnty,  without 
showing  what  amount  of  illegal  interest  it  includes,  or  specifying  the 
particulars  of  the  contract  upon  which  the  usurious  interest  was  in- 
cluded in  the  note,  or  the  quantum  of  the  usurious  interest  that  was 
agreed  upon,  is  bad. 

Same. — JRkadfn^a. — Usury  bars  a  recovery  only  for  interest,  and  not  for  the 
principal ;  and  an  answer  setting  up  usury,  which  u  pleaded  in  bar  of 
the  action,  is  bad. 

FbAcriCE.— Ovemi/tn^  I>smtirrer  fo  hod  Aimm, — ^22e«ertt5(s  Error* — ^The 
overruling  of  a  demurrer  to  a  bad  answer  is  reversible  error,  even 
though  there  be  other  good  answers  under  which  the  same  evidence  is 
admissible. 

From  the  De  Kalb  Circuit  Court. 

W.  L.  Per^dd  and  F.  8.  Blaitner,  for  appellant. 
A.  J.  Baxter  and  J.  W.  Booster ,  for  appellee. 

BoBiNSON,  C.  J. — The  appellant  sued  the  appellee  on  a 
promissory  note  for  one  hundred  and  thirty-seven  dollars^ 
dated  April  4th;  1876,  due  in  one  day  after  date,  with  ten 
per  cent,  interest  and  attorney's  fees. 
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The  caase  was  tried  by  the  court.  The  finding  and  judg- 
ment was  for  the  appellee. 

The  appellant  presses  for  our  consideration  the  alleged 
error  of  the  circuit  court  in  overruling  the  demurrer  to  the 
second  paragraph  of  the  appellee's  answer,  which,  omitting 
the  caption  and  signature  of  attorneys,  was  as  follows,  to 
wit: 

''  For  a  second  and  further  answer  to  plaintiff  ^s  complaint 
defendant  says  that  he  admits  the  execution  of  the  note  sued 
On,  but  avers  that  said  note  was  usurious  and  %^oid,  and  was 
corruptly  and  usuriously  obtained  by  the  plaintiff's  decedent, 
in  this,  that  on  the  21st  day  of  September,  1867,  the  de- 
fendant executed  his  note  for  'five  hundred  dollars  to  one 
Bavitha  A.  Woods,  due  in  five  years  after  date,  bearing  no 
interest  from  date  until  due,  and  secured  the  payment  of  the 
same  by  mortgage  upon  real  estate  in  DeKalb  county,  In- 
diana ;  that  thereafter  said  payee  sold  and  transferred  said 
note  and  mortgage  to  plaintiff's  decedent ;  that  on  the*  4th 
day  of  April,  1876,  the  defendant  paid  thereon  the  sum  of 
six  hundred  and  forty-six  and  ^^  dollars  and  took  up  said 
note  and  gave  the  said  decedent  the  note  in  suit  for  one 
hundred  and  thirty-seven  dollars,  with  an  endorsement  on 
the  back  thereof  for  the  sum  of  fifty  dollars ;  that  said  note 
in  suit  was  so  executed  as  a  balance  then  claimed  by  dece- 
dent to  be  due  to  said  decedent  upon  said  first  note,  after  de- 
ducting all  that  had  been  paid  thereon  by  the  defendant; 
that  the  note  in  suit  bad  no  other  or  different  consideration. 
Wherefore  the  defendant  asks  that  he  be  allowed  to  recoup 
the  illegal  interest  so  paid  to  said  decedent  against  the  sum 
claimed  by  the  plaintiff  on  said  note.'^ 

We  have  not  been  favored  with  a  brief  by  the  appellee, 
and  are  not,  therefore,  advised  upon  what  theory  the  de- 
murrer was  overruled  to  this  answer.  We  must  determine 
from  the  allegations  in  the  answer  the  theory  upon  which  it 
was  based  by  the  pleader. 

An  answer,  like  a  complaint,  must  proceed  upon  some 
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single^  definite  theory,  which  mast  be  determined  from  the 
general  character  and  scope  of  the  pleading.  Fird  NoJPl 
Banky  etc.,  v.  Root,  107  Ind.  224.  - 

When  it  appears  by  the  prayer  and  tenor  of  the  pleading 
that  i^  was  formed  on  a  definite  theory,  and  it  is  insafficient 
on  that  theory,  it  will  be  held  bad  on  demurrer,  thoogfa  the 
fiEicts  averred  may  be  held  sufficient  on  a  different  theory. 
OMrell  V.  jEtna  Life  Ins.  Co.,  97  Ind.  311. 

'^  Isolated  and  detached  allegations,  which  are  not  essential 
to  support  its%iain  theory,  should  be  disregarded.''  GoUrell 
V.  JEtna  Life  Ins.  Co.,  supra. 

'^The  object  of  pleading  is  to  present,  in  a  distinct  and  def- 
inite form,  questions  of  fact  for  trial,  and  this  object  can  not 
be  accomplished  unless  parties  are  required  to  state  posi- 
tively the  facts  upon  which  they  rely,  and  in  accordance  witH 
a  distinct,  definite,  and  controlling  theory.  If  ambiguous 
pleadings  are  tolerated,  no  issue  can  be  framed  which  will 
present  in  an  intelligible  form  questions  for  trial,  and  per- 
plexity and  confusion  will  necessarily  resulf  WeetemUnion 
Telegraph  Oo.  v.  i2eecf,  96  Ind.  196.  Under  the  rule,  as  thus 
stated,  it  is  clear  that  the  paragraph  of  the  answer  was  founded 
upon  the  defence  of  usury.  This  is  conclusive  from  the 
prayer  and  tenor  of  the  pleading.  The  question  then 
is,  whether  the  answer  stated  facts  sufficient  to  constitute  a 
defence  to  the  action.  The  answer  is  pleaded  as  a  full  de- 
fence to  the  action.  It  is  objectionable  on  this  account,  be- 
cause it  seeks  to  annul  the  entire  contract  sued  on,  without 
showing  how  much  or  what  amount  of  illegal  interest  it  in- 
cludes. To  bring  such  a  defence  within  the  statute,  it  is  es- 
sential that  the  amount  of  interest  in  the  note  should  appear 
on  the  face  of  the  pleading.  Collins  v.  Makq}eaee,  13  Ind. 
448.  ^'Usury  does  not  render  a  note  void,  under  our  statute^ 
for  the  principal.  An  answer  of  usury,  therefore,  goes  only 
to  a  part  of  the  cause  of  action.  Such  an  answer  should 
not,  therefore,  assume  to  answer  the  whole  cause  of  action, 
*  *  *  because  an  answer  that  assumes  to  go  in  bar  of  the 
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action,  and  only  on  its  face  bars  a  part,  is  bad,  not  containing 
£icts  sufficient  to  bar  the  action/'  Webb  v.  Deitchj  17  Ind. 
621 ;  Mclntire  v.  Whitney,  17  Ind.  628.  The  answer  in 
question,  as  already  intimated,  does  not  assume  to  state  how 
much  of  the  note  sued  on  was  usurious,  or  the  amount  of  the 
interest  the  appellee  claimed  to  recoup ;  nor  does  it  specify 
the  particulars  of  the  contract  upon  which  the  usurious  inter- 
est was  included  in  the  note,  or  the  quantum  of  the  usuri- 
ous interest  that  was  agreed  upon  ;  it  was  essential  to  allege 
these  fisu)t8  in  the  answer.  Engler  v.  Collins,  16  Ind.  189 
Manning  y.  Ikfler,  21  N.  Y.  667;  Wilson  v.  Iteming,  23 
Ind.  119. 

The  answer  alleged  that  the  note  in  suit  was  given  for  the 
balance  claimed  to  be  due  on  a  note  for  $600,  dated  Septem* 
ber  21,  1867,  and  ^ue  in  five  years,  and  that  the  appellee 
paid  thereon  ^46.67  April  4,  1876.  It  is  not  alleged  what 
rate  of  interest  the  note  drew  after  maturity,  but,  under  the 
law  governing  the  contract  sued  on,  it  was  not  illegal  to  pay 
or  accept  a  voluntary  payment  of  ten  per  cent,  interest,  and, 
if  so  paid,  only  the  excess  could  be  recouped.  8ager  v. 
Schnewind,  83  Ind.  204. 

Even  if  the  answer  contained  the  necessary  averments  to 
constitute  usury,  it  would  be  bad,  because  it  is  pleaded  in 
bar  of  the  action.  An  answer  which  is  pleaded  as  a  full  de- 
fence,'aDd  is  not,  is  bad.  Mclntire y.  Whitney,  supra;  Webb 
V.  Deiteh,  supra;   Wilson  v.  Fleming^  supra. 

From  these  considerations  we  must  hold  that  the  court 
erred  in  overruling  the  demurrer  to  this  paragraph  of  the 
appellee's  answer. 

There  were  other  answers  filed  by  the  appellee,  but  it  does 
not  appear  from  the  record  that  the  judgment  was  not  ren- 
dered upon  the  paragraph  in  question ;  therefore  we  can  not 
say  that  the  appellant  was  not  injured  by  the  ruling.  Con^ 
yers  v.  Mericles,  75  Ind.  443. 

The  overruling  of  a  demurrer  to  a  bad  answer  is  reversi- 
.ble  error,  even  though  there  be  other  good  answers  under 
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which  the  same  evidence  is  admissible.  Thompson  v.  Lotoe, 
111  lod.  272.  There  was  no  answer  in  the  case  except  the 
paragraph  in  question^  under  which  the  alleged  usury  could 
have  been  admitted  in  evidence. 

The  judgment  is  reversed  at  appellee^s  costs^  with  instruc- 
tions to  sustain  the  demurrer  to  the  second  paragraph  of  ap- 
pellee's answer,  and  for  further  proceedings  in  accordance 
with  this  opinion. 

Filed  Jan.  7, 1892. 
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Decbdbnts'  Ebtatbs. — Oktim  AgaituL^  Motion  to  Strike  OuL — MoiUm  to 
Ditmiu  Claim. — Bill  cf  ExeepHons. — Where  a  motion  to  strike  oat  a  part 
of  a  claim  filed  against  a  decedent's  estate  is  not  made  part  of  the  reo* 
ord  hy  bill  of  exceptions  or  order  of  court,  the  action  of  the  conrt  be- 
low in  oyerruling  the  motion  can  not  be  considered  on  appeaL  The 
same  rule  applies  as  to  the  overruling  of  a  motion  to  dismiss  the  claim. 

Same. — Sufficiency  of  Claim. — Intiuffitiency  of  Ontatn  iitefiu. — Dem.u%r€r, — A 
claim  filed  against  a  decedent's  estate  is  sufficient  if  it  contain  enough 
to  apprise  the  defendant  of  the  nature  of  the  claim  and  the  amount 
demanded,  and  to  bar  another  action  for  the  same  demand.  The  in- 
sufficiency of  the  statement  of  one  or  more  of  the  separate  items  of  the 
claim  will  not  render  bad  on  demurrer  the  entire  claim  containing 
other  separate  items  of  indebtedness  so  stated  that  if  they  had  been 
the  only  items  the  claim  would  withstand  a  demurrer. 

Same. — Amendment  of  Oaim. — If,  after  a  claim  has  been  transferred  to  the 
issue  docket,  the  claimant,  without  objection  on  the  part  of  the  admin- 
istrator, is  permitted  to  amend  the  statement  by  introducing  therein  an 
item  of  claim  based  upon  facts  accnied  after  the  claim  wi^  filed  in  the 
clerk's  office  and  was  placed  upon  the  docket,  upon  which  it  is  the  ad- 
ministrator's duty  to  allow  or  reject  claims,  the  defendant  can  not,  by 
answer  in  bar  of  such  part  of  the  claim,  raise  an  objection,  which  he 
has  BO  waived,  to  the  making  of  such  amendment. 

Same. — Special  Defence  Pleaded  by  Adminietraior, — Demurrer. — Answer  of 
PoTiMi  Defence. — If  an  executor  or  administrator  plead  a  special  de- 
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fence,  which  is  sqfficient,  it  is  error  to  sustain  a  demarrer  thereto,  which 
is  not  rendered  harmless  hecaose  of  the  fact  that  the  defence  might 
have  been  proved  without  special  plea.  If  the  paragraph,  however,  to 
which  the  demurrer  was  sustained,  amounted  only  to  a  partial  denial, 
and  there  remained  in  an  answer  in  denial  of  '*  each  and  every  mate- 
rial allegation  in  said  claim  and  complaint  contained,"  the  action  of 
the  court  in  sustaining  the  demurrer  will  not  be  available  error. 

Special  Findiko. — Qenerat  VerdieL—The  special  finding  in  answer  to  in- 
terrogatories can  not  control  the  general  verdict,  if  it  be  possible  to 
reconcile  the  special  finding  with  the  general  verdict  u|k>n  any  sup- 
posable  evidence  admissible  on  the  trial. 

Nsw  Tbiai.. — Motion  far. — Exeetiive  Damages — The  assignment  in  a  mo> 
tion  for  a  new  trial  that  the  verdict  is  contrary  to  law  does  not  raise  the 
question  that  the  amount  of  recovery  was  too  large. 

IxiBTBUCTiONS  TO  JuBT.— iSe/tuaZ  to  QvBt  Indfueiwfw, —  When  not  Available 
Error. — ^Where  the  evidence  is  not  in  the  record,  the  refusal  of  the  court 
to  give  an  instruction  asked  for  by  one  of  the  parties  can  not  be  con- 
sidered on  appeal. 

Same. — Owing  </  Inttruetiom. — Evidmee  not  in  Record. — Where  the  evidence 
is  not  in  the  record,  the  judgment  will  not  be  reversed  for  the  giving  of 
instructions  unless  they  would  be  erroneous  under  any  possible  state  of 
the  evidence. 

From  the  Lawrence  Circuit  Court. 

J.  H.  WUlard,  for  appellants. 
J.  QileSj  for  appellee. 

Black,  J. — This  was  a  claim  against  a  decedent's  estate. 
It  is  contended  on  behalf  of  the  appellants  that  the  court 
erred  in  overruling  their  motion  to  strike  out  a  part  of  the 
claim,  or  complaint.  This  motion  is  not  made  part  of  the 
record  by  bill  of  exceptions  or  order  of  court.  Therefore, 
this  action  of  the  court  below  is  not  so  presented  that  this 
court  can  consider  it.  Section  650,  B.  S.  1881 ;  Weston  v. 
Lumley,  33  Ind.  486 ;  Oreensburgh,  etc.,  T.  P.  Co,  v.  SideneVy 
40  Ind.  424 ;  Wilson  v.  Piper,  77  Ind.  437 ;  Owens  v.  Tague, 
ante,  p.  245. 

It  is  next  insisted  by  the  appellants  that  the  court  erred 
in  overruling  their  motion  to  dismiss  the  claim.  This  mo* 
tion  not  being  preserved  in  the  record  by  bill  of  exceptions 
or  order  of  court,  we  can  not  consider  the  action  of  the  court 
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in  overraliDg  it.  Long  v.  Town  of  Brookston,  79  Ind.  188 ; 
Evans  v.  Sehafer^  88  Ind.  92. 

A  demurrer  to  the  compIaiDt  for  want  of  sufficient  facts 
was  overruled. 

The  statement  of  the  claim  was  in  the  form  of  an  account 
embracing  a  number  of  separate  items  of  indebtedness,  ac- 
companied by  an  affidavit  of  the  claimant  in  substantial 
compliance  with  the  statute.  Section  2310,  B.  S.  1881 ; 
Acts  of  1883,  p.  153. 

The  insufficiency  of  the  statement  of  one  or  more  of  the 
separate  items  of  the  claim  could  not  render  bad  on  demurrer 
the  entire  claim  containing  other  separate  items  of  indebt- 
edness so  stated  that  if  they  had  been  the  only  items  the 
claim  would  withstand  a  demurrer. 

Such  a  statement  is  sufficient  if  it  contain  enough  to  ap- 
prise the  defendant  of  the  nature  of  the  claim  and  the 
amount  demanded,  and  to  bar  another  action  for  the  same 
demand.  Taggart  v.  Tevanny^  1  Ind.  App.  339;  Henry 
Prob.  Law,  184. 

The  statement  in  the  case  at  bar,  after  a  heading  indicat- 
ing it  to  be  a  statement  of  indebtedness  of  the  estate  of  the 
intestate  represented  by  the  appellants  to  the  appellee,  con- 
tained items,  among  which  was  the  following  : 

^^  To  laying  sidewalks  in  front  of  his  dwelling-house  and 
furnishing  tools,  in  April,  1887,  5  days,  at  1(4.60  per  day, 
$22.50.^' 

This  was  sufficient  as  to  this  item, whatever  might  be  true 
as  to  any  Other  item. 

There  was  no  error  in  overruling  the  demurrer  to  the 
complaint. 

A  demurrer  to  the  third  paragraph  of  answer  was  sus- 
tained. 

One  item  of  the  claim  was  a  separate  and  independent 
charge  in  a  certain  amount  for  work  in  cutting  a  monument 
in  the  year  1889. 

The  third  paragraph  of  answer  was  pleaded  as  a  partial 
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answer  addressed  to  so  much  of  the  claim  as  made  a  charge 
for  a  monument,  and  alleged  that  said  part  of  said  claim  was 
not  due  at  the  time  of  the  original  filing  of  said  claim,  but 
that  any  claim  of  any  nature  for  such  monument  arose  after 
the  original  filing  of  the  claim. 

The  claim  was  filed  originally  in  1889.  An  amended  com- 
plaint, filed  in  1890  (appellants  appearing  by  counsel  and  not 
objecting),  is  in  the  record.  What  change  in  the  claim  was 
made  by  the  amendment  is  not  shown.  It  does  not  appear 
that  the  item  to  which  the  third  paragraph  of  answer  relates 
was  not  in  the  original  statement. 

The  statute  provides  that  the  '^  holder  "  of  aclaim,whether 
due  or  not,  shall  file  a  succinct  and  definite  statement  thereof 
in  the  office  of  the  clerk  of  the  court  in  which  the  estate  is 
pending.  Section  2310,  R.  8.  1881 ;  Acts  of  1883,  p.  153. 
This  statement  should  show  a  valid  subsisting  indebtedness 
of  the  estate  to  the  claimant,  a  state  of  facts  creating  an  ex- 
isting indebtedness,  though  the  debt  need  not  be  due. 

The  statute  (section  2318,  R.  S.  1881)  provides  that  im- 
mediately upon  the  filing  of  the  claim  the  clerk  shall  enter 
it  upon  the  claim  docket,  and  that  the  filing  of  the  claim  and 
entry  thereof  upon  the  claim  docket  shall  be  deemed  the 
commencement  of  the  action  upon  the  claim. 

It  is  also  provided  (section  2319,  R.  S.  1881 ;  Acts  of  1883, 
p.  154)  that  whenever  any  claim  against  the  estate  shall  have 
been  filed  and  placed  upon  the  appearance  docket  ten  days 
before  the  first  day  of  the  term,  the  executor  or  adminis- 
trator shall  admit,  or  refuse  to  admit,  such  claim  in  writing 
on  the  margin  of  such  appearance  docket  opposite  such  claim ; 
and  that  if  the  claim  is  not  so  admitted  before  the  last  day 
of  the  term,  it  shall  be  transferred  to  the  issue  docket,  and 
shall  stand  for  trial  at  the  next  term. 

If,  after  the  claim  has  been  transferred  to  the  issue  docket, 
the  claimant,  without  objection  on  the  part  of  the  adminis- 
trator, be  permitted  to  amend  the  statement  by  introducing 
therein  an  item  of  claim  based  upon  facts  accrued  aftier  the 
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claim  was  filed  in  the  clerk's  office,  and  was  placed  upon  the 
docket  upon  which  it  is  the  administrator's  dutj  to  allow  or 
reject  claims,  the  defendant  could  not,  by  answer  in  bar  of 
such  part  of  the  claim,  raise  an  objection,  which  he  has  so 
waived,  to  the  making  of  such  amendment. 

If  it  be  error  to  permit  such  an  amendment,  then,  as  we 
pan  not  presume  anything  against  the  action  of  the  trial  court 
for  the  purpose  of  reversing  its  judgment,  but  must  assume 
that  it  did  right  until  the  contrary  is  made  to  appear,  we  can 
not  treat  the  item  relating  to  a  monument  as  having  been  in- 
troduced into  the  statement  by  an  amendment  erroneously 
permitted.  It  was  included  in  the  statement  originally  filed, 
or  objection  to  its  introduction  by  way  of  amendment  was 
waived  by  the  administrator. 

It  is  provided  (section  2324,  B.  8.  1881 ;  Acts  of  1883, 
p.  156)  that,  when  the  claim  is  transferred  for  trial,  it  is  not 
necessary  for  the  executor  or  administrator  to  plead  any 
matter  by  way  of  defence,  except  a  set-off  or  counter-claim, 
to  which  the  plaintiff  shall  reply.  But,  if  the  executor  or 
administrator  plead  any  other  matter  by  way  of  defence,  the 
claimant  shall  reply  thereto ;  and  the  sufficiency  of  the  state- 
ment of  the  claim  or  of  any  subsequent  pleading  may  be 
tested  by  demurrer. 

It  has  been  held  that,  if  the  executor  or  administrator 
plead  a  special  defence  which  is  sufficient,  it  is  an  error  to 
sustain  a  demurrer  thereto,  which  is  not  rendered  harmless 
because  of  the  fact  that  the  defence  might  have  been  proved 
without  special  plea.  It  is  said  that,  **  having  pleaded 
specially,  the  case  is  not  within  those  rulings  which  hold 
that  where  a  demurrer  is  sustained  to  a  good  answer,  setting 
up  facts  which  may  be  as  well  proved  under  other  answers 
which  remain  in,  the  error  will  be  deemed  harmless."  Ckis- 
tetter  v.  State,  ex  rel.,  112  Ind.  445. 

ir^  in  such  case,  the  same  matter  should  be  pleaded  twice 
iu  separate  paragraphs  of  answer,  by  the  executor  or  admin- 
ietrator,  of  course  it  could  not  be  available  error  to  sustain 
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a  demurrer  to  one  of  such  paragraphs,  the  other  remaining 
in.  In  the  case  before  us  the  first  paragraph  of  the  answer 
was  a  general  denial. 

The  allegation  in  the  third  paragraph  that  the  part  of  the 
claim  relating  to  a  monument  was  not  due  at  the  time  of  the 
original  filing  of  the  claim  did  not  show  a  defence  or  help 
to  render  the  paragraph  sufficient.  The  statute^  as  we  have 
seen,  provides  that  the  holder  of  the  claim  shall  file  the 
statement,  whether  the  claim  be  due  or  not. 

It  yns  further  alleged  by  the  third  paragraph  that  any 
claim  of  any  nature  for  such  monument  arose  after  the  orig- 
inal filing  of  the  claim.  If  this  should  be  regarded  as  equiv- 
alent to  an  allegation  that  the  facts  upon  which  the  claim  for 
the  monument  depended  accrued  after  the  filing  of  the 
claim,  it  amounted  merely  to  a  partial  denial  of  the  com- 
plaint^ considered  as  a  statement  which  at  its  original  filing 
contained  the  item  relating  to  a  monument.  If  that  item 
was  introduced  into  the  complaint  by  an  amendment,  objec- 
tion to  which  had  been  waived^  the  fact  that  the  claim  had 
accrued  after  the  original  filing  of  the  statement  could  not 
be  a  defence. 

If  the  third  paragraph  had  shown  an  affirmative  defence 
not  pleaded  in  some  other  paragraph  which  remained  in,  it 
would  haye  been  an  available  error  to  sustain  a  demurrer  to 
it,  notwithstanding  the  right  of  the  appellants  to  prove  its 
allegations  without  plea.  But  if  the  paragraph  in  question 
amounted  to  a  partial  denial,  then,  as  there  remained  in  an 
answer  in  denial  of  '^  each  and  every  material  allegation  in 
said  claim  and  complaint  contained,'^  we  can  not  regard  the 
action  of  the  court  in  sustaining  the  demurrer  as  available 
error. 

There  was  a  trial  by  jury,  and  a  general  verdict  for  the  ap- 
pellee, with  answers  to  interrogatories,  was  returned.  The 
appellants  moved  for  judgment  in  their  favor  ^*  on  the  inter- 
rogatories propounded  to  the  jury,  as  far  as  any  part  of  said 


268        APPELLATE  OCWJET  OP  INDIANA, 


8h«ek8|  Administrator,  el  oL  v..  FillioD. 


claim  hei*ein  relates  to'work  and  labor  on  a  monument  ia  eon- 
cerned,  notwithstanding  the  general  verdict.'' 

The  special  findings  in  answer  to  interrogatories,  ean  not 
control  the  general  verdict,  if  it  be  possible  to  reconcile  the 
special  finding  with  the  general  verdict  upon  any  supposa- 
ble  evidence  admissible  on  the  trial.  Under  this  well-set- 
tied  rule,  without  regard  to  the  form  of  the  motion  for  judg- 
ment, we  are  unable  to  hold  that  there  was  error  in  over- 
ruling this  motion. 

Under  this  head  the  appellants  argue  that  the  oontract  re- 
lating to  a  monument,  as  shown  hj  the  answers  to  interrog- 
atories, was  void  under  the  provision  of  the  statute  of  frauds 
relating  to  a  contract  for  the  sale  of  goods  for  the  priee  of 
fifty  dollars,  or  more. 

The  claim,  so  fitr  as  it  related  to  a  monument,  was  for 
work  and  labor.  It  was  plainly  so  indicated  in  the  state- 
ment, or  complaint,  and  this  was  reoogniied  in  the  motion 
for  judgment. 

The  answers  to  interrogatories  do  not  show  what  was  the 
oontract  relating  to  a  monument,  or  that  any  portion  of  the 
amount  allowed  in  the  general  verdict  upon  this  item  of 
claim  was  for  anything  other  than  work  and  labor. 

A  motion  for  a  new  trial  was  overruled. 

The  appellants,  in  argument,  claim  that  the  amount  of  re- 
covery was  too  large ;  but  such  a  reason  is  not  assigned  in 
the  motion  for  a  new  trial,  and  the  assignment  that  the  ver- 
dict is  contrary  to  law,  under  which  such  argument  is  made, 
does  not  raise  that  question. 

It  is  contended  that  the  court  erred  in  refusing  to  give  to 
the  jury  one  of  the  instructions  asked  by  the  appellants. 
The  evidence  is  not  in  the  record.  Therefore,  if  there  waa 
error  in  refusing  the  instruction,  it  is  not  available  in  this 
court.    Sandfardf  etc.,  Oo.  v.  Mullen,  1  Ind.  App.  204. 

Finally,  it  is  insisted  that  the  court  erred  in  giviqg  cer- 
tain instructions  to  the  jury.  It  is  well  settled  that  when 
the  evidence  is  not  in  the  record  the  judgment  will  not  be 
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reversed  for  the  giving  of  instraotions,  anless  they  would  be 
erroneous  ander  any  possible  state  of  the  evidence. 

We  have  examined  the  instructions  given,  and  we  find  no 
substantial  ground  for  reversal. 

The  judgment  is  affirmed. 

Filed  Jan.  7, 1R82. 


No.  78. 

Oaab,  Scott  &  Company  i;.  Boss  bt  al. 

Vebdiot. — Afuwen  to  /fiterro^ofories.— On  a  motion  for  jadgment  on  the 
answers  to  interrogatoriee,  notwithstanding  the  general  verdict,  eyery 
reasonable  presumption  and  intendment  will  be  indulged  in  favor 
of  the  general  verdict,  and  if  by  any  reasonable  hypothesis  the 
answers  can  be  reconciled  with  the  general  verdict  the  latter  must 
stand.  The  answers  to  interrogatories  override  the  general  verdict 
only  when  both  can  not  stand  together  the  antagonism  being  such, 
upon  the  face  of  the  record,  as  is  beyond  the  possibility  of  removal 
by  any  evidence  admissible  under  the  issues  in  the  cause. 

PaufCiPAii  AND  AaxMT. — Sale  ^  Maehinety.^Omeral  Agent, — TTateer  of 
Pnvinon  in  OorUraei  by, — iVtiM^xii,  When  Bound, — Where  machinery  was 
sold,  with  a  provision  in  the  written  contract  that  if  the  machine  was 
delivered  by  any  agent  of  the  seller,  or  received  by  the  purchasers  or 
their  representative  before  full  and  comf^ete  settlement  had  been  mitie 
therefor,  according  to  the  terms  of  the  order,  all  equities  and  claims  un- 
der the  warranty  given  by  the  seller  should  be  waived,  and  thereafter  a 
general  agent  of  the  seller  waived  said  provision  in  said  written  con- 
tract, the  waiver  would  be  binding  on  the  principal,  and  the  warranty 
remain  in  full  force,  notwithstanding  the  continued  possession  by  the 
purohaier,  although  the  agent  had  no  authority  to  make  the  waiver, 
the  purchaser  having  no  notice  of  any  limitation  upon  said  agent's 
authority. 

Sams. — Cfeneral  Agent, — Dretumption  as  to  Mid  AydkoriLy,'^li  is  the  duty  of 
eveiy  person  who  deals  with  a  special  agent  to  ascertain  the  extent  of 
his  powers,  but  such  is  not  the  rule  as  to  a  general  agent,  for  persons 
dealing  with  him  can  be  presumed  to  be  acquainted  only  with  his  gen- 
eral authority. 

From  the  Alleu  Superior  Court. 

/.  B.  Sdrper,  for  appellant. 

H.  Ooleriek  and  W.  5.  Oppenheim,  for  appellees. 
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New,  J. — This  was  an  action  bj  the  appellant  to  recover 
of  the  appellees  the  price  of  a  clover  huUer,  alleged  to  have 
been  sold  and  delivered  by  the  former  to  the  latter. 

A  written  order  for  the  machine  was  given  by  the  appel- 
lees,  as  follows : 

''Fort  Wayne,  October  26, 1888. 

**  The  undersigned,  residing  in  Allen  county.  State  of  In- 
diana, this  day  order  of  Gaar,  Scott  &  Co.,  Richmond,  In- 
diana, through ,  agent,  one  No.  1  Oaar,  Scott  & 

Co.  Clover  HuUer,  Elevator  and  Becleaner  Side,  for  which 
we  agree  to  pay  f  470  and  freight  from  Richmond,  Indiana. 
Terms  as  follows :  Cash  on  or  before  delivery — ^Birdseli 
HuUer— 1100;  note  due  December  Ist,  1889,  for  |185,with 
interest  at  six  per  cent.;  note  due  December  1st,  1890.  for 
f  186,  with  interest  at  six  per  cent., — said  notes  to  be  made 
payable  to  the  order  of  Ghutr,  Scott  &  Co.  The  undersigned- 
hereby  agree  to  fully  settle  for  the  foregoing  machinery  be- 
fore it  is  delivered  to  them  by  paying  said  cash  (if  any),  and 
giving  said  notes  and  mortgage  on  the  said  machinery,  and 
also  further  approved  security,  as  follows ; . 

**  If  flax  sieves,  timothy  sieves,  or  any  other  sieves,  or  any 
other  extra  or  miscellaneous  articles,  are  either  interlined 
above,  or  noted  hereon  or  ordered  in  the  accompanying  let- 
ter, they  are  to  be  paid  for  in  addition  on  delivery,  at  regular 
prices  as  per  price-list.  Notes  to  be  made  payable  at  the 
First  National  Bank  at  Fort  Wayne,  Indiana.  Machine  to 
be  loaded  on  cars  at  Richmond,  Indiana,  on  or  before  the 
27th  day  of  October,  1888,  and  shipped  to  Fort  Wayne  sta- 
tion, county  of  Allen,  State  of  Indiana.  The  above  machine 
to  be  warranted  to  do  as  good  work  in  threshing  and  clean- 
ing grain  as  any  other  machine  in  the  United  States,  with 
proper  management,  and  to  be  of  good  material,  and  dur- 
able with  proper  care.  But  it  is  understood  in  this  warranty 
that,  in  case  the  machine  should  fail  to  do  as  recommended, 
notice  must  be  given  to  the  manufacturers  and  their  agent^ 
within  one  week  from  the  date  of  starting  the  same,  that  the 
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cause  may  be  removed  ;  otherwise  they  shall  not  be  respon- 
sible. Continued  use  and  possession  of  said  articles,  after 
the  expiration  of  the  period  above  named,  shall  be  considered 
conclusive  evidence  tfiat  they  fulfil  the  warranty  in  all  par- 
ticulars. Defects  or  failure  in  one  part  shall  not  condemn 
any  other  part.  If  the  above-described  machine  shall  be 
delivered  by  any  agent  of  6aar^  Scott  &  Co.,  or  received  by 
the  parties  signing  this  order,  or  their  representative,  before 
full  and  complete  settlement  has  been  made  therefor,  accord- 
ing to  the  terms  of  th^  above  order,  all  equities  and  claims 
under  this  warranty  are  thereby  waived. 

(Signed)  "  C.  Rose. 

"  H.  D.  R08B.'' 

It  18  alleged  in  the  first  paragraph  of  the  complaint,  of 
which  said  order  is  made  a  part,  that  the  appellant,  after  the 
receipt  of  said  order,  to  wit,  on  the  27th  of  October,  1888, 
delivered  the  machine  therein  ordered  to  the  appellees,  and 
that  the  same  was  by  them  accepted ;  that  the  appellant  has 
fully  performed  its  part  of  said  contract,  but  that  the  appel- 
lees have  wholly  failed  and  refused  to  deliver  to  the  appel- 
lant said  Birdsell  Huller,  and  to  execute  said  notes  and 
mortgage.    Wherefore  judgment  is  asked  for  f  500. 

The  complaint  is  in  two  paragraphs,  but  they  are  not  es* 
sentially  different. 

The  appellees  answered  in  four  paragraphs,  the  first  of 
which  was  a  general  denial.  The  paragraph  of  general  de- 
nial was  withdrawn  before  trial. 

Demurrers  filed  to  the  second,  third  and  fourth  paragraphs 
of  the  answer  were  sustained  as  to  the  second  and  fourth, 
and  overruled  as  to  the  third. 

The  third  paragraph  of  the  answer  is  as  follows : 

*^  The  defendants,  for  third  paragraph  o£  answer  to  plain- 
tiff's complaint,  say  that  they  admit  the  execution  of  the 
order  set  out  in  the  complaint,  and  that  they  received  on  Oc- 
tober 26th,  1888,  a  machine  from  plaintiff  under  said  order; 
but  that,  on  delivering  said  machine,  the  plaintiff  expressly 
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waived  the  elause  in  said  contract  that  is  as  follows :  '  If  the 
above-desoribed  machiue  shall  be  delivered  hy  any  agent  of 
Gaar^  Scott  &  Co.,  or  received  by  th^  parties  signing  this 
order,  or  their  representative,  before  full  and  complete  set- 
tlement has  been  made  therefor  according  to  the  terms  of  the 
above  order,  all  equities  and  claims  under  this  warranty  are 
thereby  waived.'  That  under  the  terms  of  the  warranty  in 
said  order  said  machine  was  to  do  as  good  work  in  threshing 
and  cleaning  grain  as  any  other  machine  in  the  United  States, 
with  proper  management ;  that  the  defendants,  properly  man- 
aging the  same,  discovered  on  the  first  trial,  on  the  27th  day 
of  October,  1888,  that  said  machine  was  worthless,  and  would 
not  perform  as  good  work  as  any  other  machine  in  the  United 
States,  but  that  it  failed  to  hull  one-sixth  of  the  grain,  and 
crushed  and  destroyed  another  one-sixth,  whereas  all  good 
machines  in  the  United  States  of  like  kind  hull  all  of  the 
grain  and  do  not  crush  or  destroy  any  portion  of  the  seed ; 
that  defendants  immediately,  on  the  3d  day  of  November, 
1888,  within  one  week  from  said  trial,  notified  plaintifi^  of 
the  defects  in  said  machine ;  that  then  plaintifi^,  on  two  sev- 
eral occasions,  to  wit,  November  23d,  1888,  sent  out  agents 
to  remedy  said  defects,  but  that  the  same  were  inherent  and 
incurable,  and  that  said  machine  did  worse  work  on  the  trials 
by  said  agents  than  when  defendants  worked  said  machine ; 
that  because  of  said  machine's  failure  io  fulfil  said  warranty, 
it  being  wholly  worthless  and  valueless,  defendants  returned 
on  the  30th  day  of  November,  1888,  said  machine  to  plain- 
tifi^'s  agent,  where  they  received  it,  and  notified  said  agent, 
one  Henry  GuilJion,  of  their  refusal  to  accept  the  same,  for 
the  reasons  aforesaid/' 

To  this  paragraph  of  answer  a  reply  containing  three  par- 
agraphs was  filed,  the  first  of  which  was  a  general  denial. 
The  substance  of  the  second  paragraph  of  the  reply  is,  that 
the  defendants  should  be  estopped  from  setting  up  the  alleged 
breach  of  warranty,  for  the  reason  that  at  the  time  of  the 
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purchase  of  said  machine  the  defendantSi  in  their  order 
therefor^  agreed  that  if  said  machine  was  delivered  to  .them 
by  any  agent  of  the  plaintiff,  or  received  by  defendants  or 
their  representative  before  full  and  complete  settlement  had 
been  made  according  to  the  terms  of  said  order,  all  equities 
and  claims  under  the  warranty  therein  made  should  thereby 
be  waived. 

The  substance  of  the  third  paragraph  of  the  reply  is,  thai 
the  defendants  continued  in  the  possession  and  use  of  the 
machine  ordered,  more  than  one  week  ailer  starting  the 
same,  without  giving  notice  to  the  manufacturers  and  their 
agent  that  the  machine  did  not  do  as  recommended. 

Upon  the  issues  thus  formed  the  cause  was  submitted  to  a 
jury  for  trial,  who,  with  answers  to  interrogatories  submit- 
ted to  them  by  the  court  upon  the  appellant's  motion,  re- 
turned a  general  verdict  for  the  appellees. 

The  appellant  moved  the  court  for  judgment  upon  the 
answers  made  by  the  jury  to  the  interrogatories,  which  mo- 
tion  was  overruled,  as  also  a  motion  by  the  appellant  for  a 
new  trial,  and  judgment  was  then  rendered  upon  the  gen- 
eral verdict  for  the  appellees  for  costs. 

The  appellant  has  assigned  as  error  the  overruling  of  the 
demurrer  to  the  third  paragraph  of  the  answer,  the  over- 
ruling of  its  motion  for  judgmelit  upon  the  answers  by  the 
jury  to  interrogatories,  and  the  overruling  of  the  motion  for 
a  new  trial. 

The  only  alleged  errors  directly  discussed,  however,  by 
the  appellant's  counsel  are  the  overruling  of  the  appellant's 
motion  for  judgment  upon  the  answers  of  the  jury  to  the  inter- 
rogatories and  the  overruling  of  the  motion  for  a  new  trial. 

The  interrogatories  and  answers  theretq  are  as  follows : 

'^1.  Did  not  the  defendants  purchase  of  the  plaintiff  a 
Ko.  1  Gaar,  Soott  &  Co.  Clover  Huller,  Elevator  and  Be- 
cleaner  Side,  at  and  for  the  sum  of  f  470,  and  was  not  the 
same  delivered  to  the  defei^dants  by  the  plaintiff's  agents  at 
Vol.  8.— 18 
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Fort  Wayne  prior  to  the  commeucement  of  this  suit  ?  An- 
swer.  Yes. 

'^  2.  Did  not  the  defendants  agree  to  pay  the  plaintiff  for 
said  machine  before  it  was  delivered  to  them,  by  delivering 
to  the  plaintiff  one  Birdsell  Huller  for  the  sum  of  one  hun- 
dred dollars,  and  to  execute  their  several  promissory  notes  to 
the  plaintiff  for  the  sum  of  $185  each,  and  to  secure  said 
notes  by  a  mortgage  on  said  machine  ?    Answer.  Yes. 

''  8.  Did  defendants  not  fail  to  settle  for  said  machine  at 
the  time  said  machine  was  delivered  to  them,  and  have  they 
not  ever  since  failed  and  refused  to  do  so  ?    Answer.   Yes. 

'^  4.  Did  not  the  defendants,  at  the  time  they  purchased 
said  machine  and  in  their  written  order  to  plaintiff  for  the 
same,  agree  that  if  said,  machine  shall  be  delivered  by  any 
agent  of  Oaar,  Scott  &  Co.,  or  received  by  the  parties  sign- 
ing said  order  or  their  representative,  before  full  and  com- 
plete settlement  has  been  made  therefor  according  to  the 
terms  of  the  order,  all  equities  and  claims  under  the  war- 
ranty are  hereby  waived  ?     Answer.    They  did. 

^^  5.  Did  not  the  defendants  receive  the  said  machine  and 
take  the  same  into  their  possession  without  making  any  set- 
tlement therefor?    Answer.   Yes. 

'^  6.  Was  there  any  express  waiver  of  the  clause  in  the 
order  given  for  said  mactiine  and  referred  to  in  question 
No.  4?    Answer.  There  was. 

'^  7.  If  there  was  any  express  waiver  of  said  clause  re* 
ferred  to  in  question  4  above,  by  whom  lyas  the  same  waived, 
and  what  relation  did  the  party  so  waiving  it  sustain  to  the 
plaintiff,  if  any  ?    Answer.   By  D.  Shardon  its  agent. 

^'  8.  Was  said  machine  returned  to  the  plaintiff?  An- 
swer.  Yes. 

*^  9.  Did  the  defendants  notify  the  plaintiff  of  the  fact 
that  they  had  returned  the  machine?  Answer.  They  did 
not. 

^'  10.  Is  it  not  a  fact  that  the  plaintiff's  agent  by  the 
terms  of  his  appointment  bad  no  authority  or  right  to  allow 
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the  defendants  to  take  possession  of  said  machine  without 
making  fall  settlement  for  it  in  accordance  with  the  terms 
of  their  order  for  the  machine  ?    Answer,   Yes/' 

The  court  did  not  err,  upon  the  fects  thus  specially  found, 
in  oyermling  the  appellant's  motion  for  judgment. 

On  motions  for  judgment  og  the  answers  to  interrogator 
ries,  notwithstanding  the  general  verdict,  every  reasonable 
presumption  and  intendment  will  be  indulged  in  favor  of 
the  general  verdict ;  and  if,  by  any  reasonable  hypothesis, 
the  answers  can  be  reconciled  with  the  general  verdict,  the 
latter  must  stand.  The  general  verdict  necessarily  decides 
all  material  questions  for  the  party  in  favor  of  whom  the 
verdict  is*  returned,  and,  unless  the  facts  stated  in  the  answers 
to  interrogatories  are  so  clearly  antagonistic  to  the  decision 
impliedly  embodied  in  the  general  verdict  as  to  be  irrecon* 
cilable  with  it,  the  latter  must  stand.  The  answers  to  in- 
terrogatories override  the  general  verdict  only  when  both 
can  not  stand  together,  the  antagonism  being  such,  upon 
the  face  of  the  record,  as  is  beyond  possibility  of  removal  by 
any  evidence  admissible  under  the  issues  in  the  cause.  Lock-- 
fDood  V.  Boscy  125  Ind.  588 ;  Tovm  of  Posey ville  v.  Lewis, 
126  Ind.  80 ;  Ohio,  etc.,  B.  W.  Co.  v.  Trowbridge,  126  Ind. 
391;  Rogers  v.  Leydtn,  127  Ind.  60;  Evansville,  etc.,  B. 
B.  Co.  V.  Oilmore,  1  Ind.  App.  468. 

For  aught  that  appears  from  the  facts  stated  in  the  an- 
swers to  the  interrogatories,  Shardon,  the  appellant's  agent, 
may  have  been  a  general  agent,  and  the  machine  may  have 
been  sold  by  him  and  the  order  for  the  same  taken  by  him 
as  such  general  agent.  And,  although  it  is  found  by  the  jury 
in  their  answer  to  the  tenth  interrogatory  that  said  agent  had 
no  authority  or  right  to  allow  the  appellees  to  take  possession 
of  the  machine  without  full  settlement  for  it  in  accordance 
with  the  terms  of  the  order,  it  is  no  where  in  the  answers  to 
the  interrogatories  found  that  the  appellees  had  notice  in  any 
way,  by  the  terms  of  the  order,  or  otherwise,  of  any  such 
limitation  upon  the  agent's  authority. 


I.  _ 
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No.  847. 

Wells  et  al.  v.  Bradley,  Holton  &  Co.  et  al. 

JUDGMXNT. — By  DrfauU, — Rdirf  Fr&m,-~Vcnfiding  EMmet^^-'A/idami*  tf 
CbttfiM^.-* Where,  in  an  application  to  be  relieTed  from  a  judgment  hj 
default  for  a  failure  to  answer,  affidavits  are  filed  hy  the  defendant 
tending  to  show  that  while  the  defendant  did  not  comply  with  the  rule 
to  answer,  it  was  agreed  that  no  default  should  be  taken,  and  counter* 
affidavits  are  filed  by  the  plaintiff  deny  tog  that  there  was  any  such 
agreement,  a  ruling  deoying  the  application  will  not  be  reversed. 

Sams. —  Vacating, — While  the  statnte  makes  it  the  imperative  duty  of  the 
court  to  set  aside  a  judgment  by  default  for  the  mistake,  inadvertence, 
surprise  or  excusable  neglect  of  the  party  against  whom  it  has  been 
taken,  yet  whether  or  not  such  mistake,  inadvertence,  surprise  or  ex- 
cusable neglect  has  been  shown  is  a  question  for  the  detennination  of 
the  court  from  all  the  evidence  given  for  or  against  the  application ; 
and,  where  such  evidence  is  conflicting,  it  will  not  be  weighed  on  ap- 
peal, and  the  judgment  of  the  lower  court  will  be  sustained,  as  in  other 
cases  of  conflicting  evidence. 

Same. — ReipUvin, —  VarHknct, — Seiimg  Atide  JudgmmiL — Where,  in  an  action 
of  replevin,  a  judgment  is  rendered  for  the  property  described  in  the 
complaint,  or,  in  case  the  property  is  not  turned  over,  for  its  value,  the 
fact  that  the  value  placed  upon  the  property  by  the  court  is  higher  than 
that  averred  in  the  complaint  is  no  ground  for  setting  aside  a  judgment 
by  default.    (Section  658,  B.  8. 1881.) 

From  the  White  Circuit  Court.  « 

T.  F.  Palmer f  for  appellants. 

E.  B.  Sellers  and  W.  E.  Vhl,  for  appellees. 

Beinhard,  J. — This  was  an  application  under  section  396, 

B.  S.  1881^  to  be  relieved  from  a  judgment  by  default.  The 
record  discloses  that  the  action  was  commenced  by  the  appel- 
lees against  the  appellants  in  the  Jasper  Circuit  Court  at  its 
June  term^  1890,  for  the  recovery  of  personal  property. 

There  was  personal  service  upon  all  the  defendants.  Upon 
application  of  the  appellees,  the  venue  of  the  cause  was 
changed  to  the  White  Circuit  Court,  where,  upon  the  4th  day 
of  its  September  term,  1890,  the  defendants  were  ruled  to 
answer  on  the  next  day,  they  having  previously,  through 
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their  attorneys,  entered  an  appearance.  'On  the  5t\k  day  of 
the  term,  the  defendants,  having  failed  to  answer  as  pre- 
viously ruled,  were  called  and  defaulted,  and  on  the  9th  (]ay 
of  said  term — four  days  after  the  default  was  taken — the 
cause  was  tried  in  the  absence  of  the  defendants  and  their 
attorneys,  resulting  in  a  finding  and  judgment  in  favor  of  the 
appellees  for  the  property  described  in  the  complaint,  or, 
upon  failure  to  turn  over  such  property  to  appellees,  the 
appellants  to  pay  its  value,  assessed  at  $510,  to  the  appel- 
lees. 

On  the  23d  day  of  September,  1890,  which  was  fourteen 
days  after  the  rendition  of  the  judgment,  but  two  weeks  be- 
fore the  expiration  of  the  term,  the  appellants  filed  their 
motion  to  set  aside  the  default  and  judgment,  and  in  support 
thereof  the  affidavits  of  William  H.  Wells,  one  of  the  ap-* 
pellants,  and  S.  P.  Thompson,  of  counsel  for  the  appellants. 
The  appellees  thereupon  filed  counter-affidavits  by  Emory 
B.  Sellers,  one  of  their  attorneys,  and  E.  P.  Hammond,  who 
had  been  one  of  their  attorneys  in  the  cause  up  to  the  time 
of  the  change  of  venue. , 

The  appellants,  in  answer  to  the  counter-affidavits,  filed  an 
additional  affidavit  of  S.  P.  Thompson.  Upon  the  showing 
^  thus  made  the  court,  upon  due  consideration,  refused  to  set 
aside  the  default  and  judgment,  and  hence  this  appeal. 

There  seems  to  be  no  question  but  that  the  affidavit  of  the 
defendant  Wells  states  a  sufficient  defence  which  is  proposed 
to  be  set  up  to  the  action  in  case  the  default  and  judgment 
are  set  aside,  and  the  only  question  that  remains  is  as  to  the 
sufficiency  of  the  affidavits  as  an  excuse  for  sufiering  the  de- 
fault. 

We  have  given  all  the  affidavits  a  careful  examination,  and, 
while  they  contain  evidence  tending  to  prove  that  the  neglect 
of  the  appellants  was  excusable,  there  is  also  evidence  to  the 
effect  that  such  is  not  the  case.  The  affidavits  filed  by  the 
appellants  tend  to  show  that  while  it  was  true  that  appellants 


280        APPELLATE  (X)URT  OF  INDLiNA, 

Wells  daLv,  Bradley,  Holton  A  Co.  ttoL 

did  not  comply  with  the  rule  to  answer^  there  was  an  agree- 
ment between  the  attorneys  on  opposite  sides  that  no  defiinlt 
shoilld  be  taken.  On  the  other  hand,  it  is  positively  denied 
by  the  appellees'  counsel,  with  whom  it  was  alleged  the 
agreement  was  made,  that  there  was  any  such  agreement; 
and  it  is  averred  that  in  fact  such  counsel  had  then  with- 
drawn  from  the  case,  and  had  no  authority  to  make  such 
agreement,  if  he  had  undertaken  to  do  so. 

AfBidavits  of  the  character  of  those  under  consideration 
are  not,  as  has  been  held  repeatedly,  regarded  as  document* 
ary  evidence,  the  force  and  effect  of  which  is  to  be  construed 
by  the  court  on  appeal,  but  they  are  regarded  in  the  nature 
of  depositions,  and  the  rules  for  weighing  parol  testimony 
are  applied.  Under  these  well-known  rules,  if  there  was 
any  evidence  tending  to  support  the  ruling  at  nisipriua^  this 
court  will  not  reverse.  Hoag  v.  Old  People^  etc..  Society ,  1 
Ind.  App.  28 ;  WUliama  y.  Grooms,  122  Ind.  391. 

While  the  statute  makes  it  the  imperative  duty  of  the 
court  to  set  aside  a  judgment  by  default  for  the  mistake,  in- 
advertence, surprise  or  excusable  neglect  of  the  party  against 
whom  it  has  been  taken,  yet  whether  or  not  such  mistake, 
inadvertence,  surprise  or  excusable  neglect  has  been  shown 
is  a  question  for  the  determination  of  the  court  from  all  the 
evidence  given  for  and  against  the  application ;  and,  where 
such  evidence  is  conflicting,  it  will  not  be  weighed  on  appeal, 
and  the  judgment  of  the  lower  court  will  be  sustained,  as  in 
other  cases  of  conflicting  evidence. 

We  are  asked  to  reverse  the  case  for  the  furMier  reason 
that  the  value  placed  upon  the  property  by  the  court  was 
somewhat  higher  than  that  averred  in  the  complaint.  This 
might  be  a  good  cause  for  a  review  of  the  judgment,  but  we 
know  of  no  rule  under  which  a  judgment  by  default  may  be 
set  aside  upon  such  a  ground.  The  valuation  may  have  been 
fully  justified  under  the  evidence,  and  simply  because  the 
complaint  did  not  state  the  value  as  great  as  it  should  have 
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stated  it  can  certainly  famish  no  reason  for  setting  aside  a 
judgment  by  default.    Section  658,  B.  S.  1881. 

We  are  unable  to  discover  any  reversible  error. 

Judgment  affirmed. 

FUed  Jan.  7, 1892. 


No.  384. 

Busjahn  v.  McLean. 

PsoMnBOBT  NoTB. — AUeration.''Oorreeiion  of  Mviual  Jftitelw.— Where  a 
mistake  has  occarred  in  the  terms  of  a  notOi  and  it  is  in  fact  different 
from  the  pihrpose  and  intention  of  the  parties,  and  a  change  is  made 
therein,  in  good  faith,  by  the  holder,  for  the  purpose  of  making  the 
instrument  conform  to  the  intention  of  the  parties,  such  alteration  is 
not  fraudulent,  and  will  not  vitiate  the  note.  Under  such  circumstances 
the  holder  is  impliedly  authorized  to  make  the  correction,  but  it  must 
clearly  appear  that  the  mistake  was  mutual,  and  extended  to  all  the 
parties,  and  the  change  was  only  such  as  was  necessary  to  rectify  the 
mistake  and  make  the  instrument  speak  the  exact  truth. 

From  the  Cass  Circuit  Court. 

•71  C  MeOregoTy  for  appellant. 

tf.  C  Nekon  and  Q.  A.  Myera^  for  appellee. 

Cruhpaokeb,  J. — ^This  is  an  action  upon  a  promissory 
note,  executed  by  one  Dunham^  as  principal^  and  Busjahn  as 
surety,  to  Nathaniel  Tilton,  and  endorsed  by  him  after  ma- 
turity to  McLean. 

Dunham  suffered  judgment  by  default,  but  Busjahn  ap- 
peared and  filed  a  plea  of  non  est  factum^  asserting  that  the 
note  had  been  materially  altered,  after  its  execution,  with* 
out  his  consent. 

The  cause  was  tried  by  the  court,  and  resulted  in  a  judg- 
ment for  the  plaintiff.  The  only  question  presented  by  the 
appeal  relates  to  the  sufficiency  of  the  evidence  to  support 
the  finding. 
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It  was  proved  at  the  trial  that  Dunham  bought  a  horse  of 
Tilton  for  $175^  and  he  agreed  to  give  his  note  for  the  pur* 
chase-price,  signed  by  Busjahn  as  surety.  He  had  an  attor- 
ney draw  up  the  note,  and  he  wrote  the  figures  ^'  176.  W  in 
the  upper  left-hand  corner^  but  by  mistake  wrote  one  hun^ 
dred  and  seventy  dollars  for  the  amount  in  the  body  of  the 
note.  Dunham  signed  the  note,  supposing  it  was  for  the 
correct  amount,  and  took  it  to  Busjahn,  who  also  signed  it, 
and  then  Dunham  delivered  it  to  Tilton,  and  obtained  pos- 
session of  the  horse.  Tilton  shortly  afterwards  discovered 
the  mistake,  and  called  Dunham's  attention  to  it,  and  the 
latter  told  him  to  take  the  note  to  the  man  who  wrote  it  and 
have  it  corrected.  This  he  did,  and  the  correction  was  made 
by  inserting  the  word  '^  five  '*  in  the  proper  place  in  the 
body  of  the  note.  Busjahn  knew  nothing  about  the  correc- 
tion of  the  mistake  until  after  the  maturity  of  the  note.  He 
testified  that  he  knew  the  note  was  written  for  but  one  hun- 
dred and  seventy  dollars  when  he  signed  it,  but  there  was 
evidence  amply  sustaining  the  conclusion  that  he,  as  well  as 
the  principal,  undertook  to  give  a  note  for  the  purchase- 
price  of  the  horse,  and  that  he  supposed  it  was  for  that 
amount  when  he  signed  it. 

Upon  this  evidence  the  court  held  that  the  change  in  the 
note,  while  without  the  actual  knowledge  of  the  appellant, 
was  made  in  good  faith,  and  to  correct  a  mistake,  and  was 
not  a  material  alteration  of  the  obligation  in  such  a  sense  as 
would  destroy  its  validity. 

There  is  no  rule  of  law  better  settled  than  that  an  unau- 
thorized alteration  of  the  terms  of  a  promissory  note  will 
vitiate  it  if  material,  but  this  rule  pre-supposes  the  note,  to 
represent  the  actual  obligation  of  the  makers.  An  alteration 
of  the  amount  of  a  note  is  a  material  alteration. 

But  the  question  in  this  case  is,  may  the  holder  of  a  note 
correct  a  mistake  in  the  amount,  made  by  all  of  the  parties, 
and  thus  make  the  instrument  correspond  to  the  actual  en- 
gagement ? 
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It  is  ooneeded  such  a  mistake  could  be  amended  in  a  court 
of  equity  against  both  principal  andsurety,  and  the  note  en- 
forced accordingly.  This,  we  believe,  is  generally  admitted, 
and  it  is  the  most  prudent  and  commendable  method  of  pro- 
cedure under  such  circumstances.  The  identity  and  integ- 
rity of  written  instruments,  which  are  presumed  to  contain 
the  deliberate  conclusion  of  the  parties,  are  esteemed  very 
highly  in  the  law,  and  it  is  an  unsafe  undertaking  for  the 
payee  of  a  promissory  note  to  assuipe  to  change  its  provisions 
without  the  express  consent  of  the  makers. 

When  this  is  done  without  authority  of  some  kind  fraud 
will  be  presumed,  and  the  payee  will  not  be  permitted  to  en- 
ibroe  the  collection  of  the  note,  nor  to  sue  for  the  consider- 
ation. 

But  where  a  mistake  has  occurred  in  the  terms  of  a  note, 
And  it  is  in  fact  different  from  the  purpose  and  intention  of 
the  parties,  and  a  change  is  made  therein,  in  good  faith,  by 
the  holder,  for  the  purpose  of  making  the  instrument  con- 
form to  the  intention  of  the  parties,  such  alteration  is  not 
fraudulent,  and  will  not  vitiate  the  note.  Under  such  cir* 
cumstances  the  holder  is  impliedly  authorized  to  make  the 
correction,  but  it  must  clearly  appear  that  the  mistake  was 
mutual,  and  extended  to  all  the  parties,  and  the  change  was 
only  such  as  was  necessary  to  rectify  the  mistake  and  make 
the  instrument  speak  the  exact  truth. 

In  Murray  v.  Oraham,  29  Iowa,  520,  it  was  held  that 
where  the  payee  of  a  note  changed  it  for  the  purpose  of  cor- 
recting a  mistake,  without  the  knowledge  of  the  makers,  it 
did  not  amount  to  a  fraudulent  alteration,  and  be  could  either 
restore  the  note  to  its  original  condition  and  enforce  its  col- 
lection, or  sue  for  the  consideration. 

The  case  of  Hanson  v.  Crawley,  41  Oa.  303,  was  an  action 
upon  a  promissory  note  which  had  been  changed  by  the  prin- 
cipal at  the  suggestion  of  the  payee  after  its  execution,  with- 
out the  knowledge  of  the  surety,  by  inserting  a  clause  mak- 
ing it  payable  in  gold  coin.     The  surety  filed  a  plea  of  non 
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ettfddtum^  relying  upon  the  alteration  to  release  him.  The 
payee  claimed  that  the  change  was  made  to  correct  a  mis- 
take and  conform  the  instrument  to  the  agreement  of  the 
parties.  The  court  said:  ''Had  the  fact  been^  that  the  original 
contract  was  a  specie  contract,  and  the  security  knew  it,  and 
became  security  with  that  understanding,  the  mere  fiict  that, 
under  a  mistake  of  law,  they  left  certain  words  out  of  the 
contract,  which  were  afterwards  put  in  by  the  principal,  would 
not  release  the  surety.'' 

Substantially  the  same  question  was  before  the  court  in 
the  case  of  McRaven  v.  Orialer,  53  Miss.  542,  and  in  deciding 
it  the  court  said  :  ''  It  was  but  the  correction  of  a  mistake  so 
as  to  conform  the  note  to  the  intention  of  both  the  parties  to  ^ 
it,  and  it  was  made  in  such  a  manner  as  clearly  to  negative  any 
fraud  upon  the  part  of  the  payee,  or  any  intention  to  obtain 
an  advantage.  That  under  these  circumstances  alterations 
in  notes  will  not  vitiate  them,  we  think,  is  well  settled.'' 

In  Je89up  V.  DennUofij  2  Disney,  150,  the  court  uses 
this  language :  ''  If  a  wrong  date  be  ineterted  in  a  note,  and 
it  be  changed  to  the  true  date,  as  intended  by  the  parties,  it 
will  not  be  considered  as  a  material  alteration,  or  vitiate  the 
note." 

In  the  case  of  Boyd  v.  Brothersan,  10  Wend.  93,  the  holder 
of  the  note  corrected  the  amount,  without  the  knowledge  of 
an  accommodation  endorser,  to  correspond  to  thp  original 
agreement.  It  was  held  that  the  correction  did  not  destroy 
the  note,  and  it  could  be  enforced  as  corrected. 

The  same  principle  controlled  the  decisions  of  the  courts 
in  the  following  cases :  Quie  v.  SmcUl,  17  Wend.  237 ;  Dukes 
V.  FranZf  7  Bush,  273 ;  Hervey  v.  Harvey y  16  Maine,  357  ; 
Ames  v.  Golbum,  11  Gray,  390 ;  Derby  v.  Ihrall,  44  Vt.  413 ; 
BruU  V.  Picard,  E.  &  M.  37 ;  Kershaw  v.  (hx,  3  Esp.  246. 

In  the  case  before  us  the  second  paragraph  of  complaint 
alleged  specifically  the  agreement  of  the  parties  and  the  mis- 
take in  the  note  as  originally  written,  and  that  it  was  cor* 
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rected  to  oonibrm  to  the  intentioii  of  the  parties,  and  judg- 
meDt  was  asked  for  the  amoimt  of  the  note  as  corrected. 

The  finding  and  judgment  were  practically  the  equivalent 
of  a  judicial  reformation  of  the  instrument,  and  we  think 
in  harmony  with  the  principles  of  justice  and  the  greater 
weight  of  authorities. 

The  note  as  originally  written  contained  a  mistake,  and 
therefore  was  not  the  contract  of  the  parties.  In  its  cor- 
rected condition  it  represented  their  true  intention,  and  we 
see  no  reason  in  law  or  morals  why  it  could  not  be  enforced 
as  corrected  by  a  court  armed  with  all  of  the  powers  of  both 
law  and  equity. 

The  judgment  is  affirmed. 

.Filed  JanH  6, 1892. 


No.  217. 

Swift  v.  The  State,  ex  bei^.  Develin,  PBosEcuriJsre 

Attorney. 

Taxation.— iid{0fi  to  Beeover  Penaify. — OmUticn  (f  Propertjf. — GbmplatiiL*- 
Si^teienejf  of, — In  an  action  to  recover  a  penalty,  under  section  6339» 
B.  8. 1881,  for  giving  a  list  which  was  made  false  and  fraadnlent  by 
omittiDg  a  portion  of  the  defendant's  property  subject  to  taxation,  the 
complaint  need  not  aver  that  at  the  time  the  tax-list  was  made  and 
delivered  to  the  assessor,  the  defendant  was  a  person  of  full  age  and  sound 
mind ;  nor  need  it  aver  that  the  notes  which  it  was  alleged  were  omitted 
from  the  tax-list  were  of  any  value. 

From  the  Franklin  Circnit  Court. 

W.  H.  Janes  and  C  JP.  JoneSy  for  appellant. 

Black,  J. — The  appellant  was  sued  for  the  recovery  of  a 
penalty^  under  section  6339,  R.  S.  1881,  being  section  71  of 
the  statute  of  1881,  concerning  taxation.  The  question  as  to 
the  sufficiency  of  the  complaint,  after  verdict,  is  presented. 
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In  the  complaint^filed  on  the  27th  of  October,  1888,  it  was 
alleged  that  ^'  the  defendant,  Hannah  H.  Swift/  is  now,  and 
for  three  years  last  past  has  been,  a  resident  of  Whitewater 
township  of  said  Franklin  county,  Indiana;  that  on  the  1st 
day  of  April,  1888,  said  defendant,  Swift,  was  the  owner  of 
certain  promissory  notes  for  moneys  loaned  by  her  on  time, 
to  the  amount  of  twelve  thousand  fiveliundred  dollars,  which 
was  subject  to  taxation  under  the  laws  of  said  State ;  that 
on  the  4th  day  of  April,  1888,  one  Jam^s  B.  Cottrell^  who 
was  then  and  there  assessor  of  said  Whitewater  township, 
and  acting  as  such  assessor,  called  upon  said  Hannah  H. 
Swift  and  furnished  her  with  the  proper  blanks  for  the  pur- 
pose of  said  Hannah  H.  Swift's  making  to  such  assessor  a 
full  and  correct  list  and  description  of  all  the  personal  prop* 
erty  of  which  the  said  Hannah  H.  Swift  was  the  owner  on 
the  1st  day  of  April,  1888;  that  on  the  4th  day  of  Aprils 
1888,  said  Hannah  H.  Swift  delivered  to  said  James  B.  C!ot- 
trell,  as  such  assessor,  a  list,  schedule  and  statement  purport- 
ing to  be  a  full  and  correct  list  and  description  of  all  the 
personal  property  of  which  the  said  Hannah  H.  Swift  was 
the  owner  on  said  1st  day  of  April,  1888 ;  that  said  list, 
schedule,  and  statement  was  not  a  true  and  correct  list,  sched- 
ule and  statement  of  said  Hannah  H.  Swift's  moneys 
loaned  by  her  on  time,  but  was  a  false  and  fraudulent  list, 
schedule  and  statement  in  thb,  to  wit :  that  said  list,  sched- 
ule and  statement  so  delivered  to  said  assessor  contained 
only  three  thousand  dollars  of  the  aforesaid  twelve  thousand 
and  five  hundred  dollars.     Wherefore,"  etc. 

Two  objections  to  the  complaint  are  urged  on  behalf  of 
the  appellant :  Firsts  that  it  does  not  contain  an  averment 
that  the  appellant,  at  the  time  the  tax  list  was  made  and  de« 
livered  to  the  assessor,  was  a  person  of  full  age  and  sound 
mind;  and,  9eeond,  that  the  complaint  fails  to  state,  or 
show,  that  ^'  the  notes  mentioned  therein  as  having  been 
omitted  were  of  any  value/' 
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Among  the  statutory  provisions  in  force  at  the  time  in 
question,  were  the  following : 

**  Every  person  of  fhll  age  and  sound  mind,  residing  in 
this  State,  whether  married  or  single,  shall  list  his  or  her 
tangible  personal  property  subject  to  taxation,  which  is  sit- 
uated in  the  county  wherein  he  or  she  resides.''  Section 
6283,  R.  8.  1881.  ^ 

**  The  owner  shall  list,  in  the  township  where 'he  resides, 
all  his  moneys,  bonds,  *  *  moneys  loaned  or  invested,'' 
etc.    Section  6286,  R.  S.  1881. 

<'  Every  such  adult  resident  shall  also  list  all  moneys,  and 
other  personal  property  invested  or  loaned  or  otherwise  con- 
trolled by  him  as  the  agent  or  attorney,  or  on  account  of 
any  other  person,"  etc.     Section  6287,  R.  S.  1881. 

By  section  6288,  R.  S.  1881,  it  was  provided  that  the  per- 
sonal property  of  a  minor,  insane  person,  or  idiot,  should  be 
listed  by  his  guardian,  "  but  if  there  be  no  guardian,  then 
by  the  person  having  charge  of  such  property." 

The  property  mentioned  in  the  complaint  was  subject  to 
taxation.    Sections  6271,  6273,  R.  S.  1881. 

Section  6330,  R.  S.  1881,  provided :  ''  On  the  first  day  of 
April  of -each  year,  or  as  soon  thereafter  as  practicable,  and 
before  the  first  day  of  June,  the  assessor  shall  call  upon  each 
person  required  by  this  act  to  be  assessed,  and  furnish  him 
or  her  with  the  proper  blanks  for  the  purpose ;  and,  there- 
upon, such  person  shall  make  to  such  assessor  a  foil  and  cor- 
rect description  of  all  the  personal  property  of  which  such 
person  was  the  owner  on  the  first  day  of  April  of  the  cur- 
rent yeaA  Such  person  *  *  shall  affix  what  he  deems  the 
fair  cash  value  thereof  to  each  item  of  personal  property, 
for  the  guidance  of  such  assessor ;  who  shall  determine  and 
settle  the  value  of  each  item,  after  examination  of  such 
statement  and,  also,  an  examination,  under  oath,  of  the  party^ 
if  he  deem  it  necessary,  or  he  may  adopt  the  valuation  of 
the  party,"  etc. 

In  the  form  of  schedule  prescribed  (section  6336,  R.  S. 
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1881)  a  column  was  provided  for  valuation  of  each  item  by 
the  party  and  a  column  for  valuation  by  the  assessor. 

By  section  6339,  B.  S.  1881,  upoa  which  this  proceeding 
was  based,  it  was  provided  :   ''  If  any  person  or  corporation 
»  shall  give  a  false  or  fraudulent  list,  schedule  or  statement 
required  by  this  act,    *    *    he  or  it  shall  be  liable  to  a  pen- 
alty,'' etc. 

This  is  *a  civil  proceeding,  and  is  governed  by  the  rales 
{ipplicable  to  civil  actions.  It  is  a  proceeding  to  recover  a 
penalty,  not  for  refusal  to  do  an  act,  but  for  giving  the  as* 
sessor  a  false  and  fraudulent  list. 

Where  the  owner  of  the  property  has  so  fiir  affirmed  his 
capacity  and  obligation  to  list  it  for  taxation  as  to  deliver  the 
list  to  the  assessor,  we  do  not  regard  it  as  necessary  that  the 
complaint  against  him  to  recover  the  penalty  for  giving  a 
list  fiilse  and  fraudulent  as  to  his  moneys  loaned  should  exr 
pressly  show  that  he  was  not  a  minor,  and  not  a  person  of 
unsound  mind. 

The  complaint  was  not  for  falsity  or  fraud  in  affixing  a 
valuation  to  an  item  of  property  embraced  in  the  schedule, 
or  for  refusal  to  fix  any  valuation  to  particular  property  listed. 
It  was  for  giving  a  list  which  was  made  false  and  fraudulent 
by  omitting  a  portion  of  the  appellant's  property  subject  to 
taxation.  The  complaint  was  so  treated  upon  the  trial.  The 
court  instructed  the  jury  that  the  appellant  was  not  required 
by  law  to  list  for  taxation  notes  held  by  her  which  were  of 
no  value,  and  that  she  might  determine  the  value  of  such 
notes,  and  if  she  honestly  believed  that  such  notes  were  of 
no  value  she  would  not  be  required  to  list  them.  # 

We  are  unable  to  sustain  the  objections  urged  against  the 
complaint.  See  Burgh  v.  State,  ex  rd.,  108  Ind.  132 ;  State, 
ex  rel,,  v.  Lauer,  116  Ind.  162 ;  Durham  v.  State,  ex  rel.,  117 
Ind.  477 ;  Dams  v.  State,  ex  rd.,  119  Ind.  566 ;  Brand  v. 
State,  ex  rd.,  poet,  p.  469;  Warner  v.  Stale,  ex  rd.,  ante, 
p.  60. 

The  court  overruled  the  appellant's  motion  for  a  new 
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in  which  twenty-five  reasons  were  assigned.  We  have  ex- 
amined these  reasons,  so  &r  as  they  are  properly  pointed  out 
and  argued  in  the  appellant's  brief;  and  we  have  not  found 
any  sufficient  reason  for  the  reversal  of  the  judgment.  To 
discuss  the  many  objections  raised  and  urged  by"  the  appel- 
lant could  not  be  of  general  utility. 

The  judgment  is  affirmed. 

Filed  Jan.  6, 1892. 


No.  400. 

Jaqua  v.  Woodbury. 

Pboiowdbt  Notb.— ilefion  otl — FUading. — Complamt. — Independeni  PaoKir 
fftapha, — ^Thoagh  each  paragraph  of  oomplaint  must  he  sufficient  in 
iteelf,  yet,  in  an  action  on  a  note,  where  a  copy  of  the  note  is  filed 
with  the  complaint,  an  averment  in  one  paragraph  that  the  note  was 
signed  as  alleeed  in  a  preceding  paragraph  is  immaterial,  and  will  be 
regarded  as  surplusage. 

Samk. — FUading. — OompknfU. — A  paragraph  of  complaint,  in  an  action  on 
a  note,  a  copy  of  which  is  made  a  part  of  the  complaintf  is  not  ren- 
dered bad,  because  of  failure  to  aver  that  the  note  was  payable  to 
plaintiff. 

From  the  Jay  Circuit  Court. 

D.  T.  Taylor  and  R.  H.  Hartford,  for  appellant. 
C  OortDtn  and  /.  Jf.  Smithy  for  appellee. 

Cbumpackeb,  J. — The  only  question  presented  by  the 
record  relates  to  the  sufficiency  of  the  second  paragraph  of 
complaint  upon  demurrer.     It  is  as  follows : 

"  Plaintiff  further  complains  of  said  defendants,  and  says 

that  on  the  25th  day  of  January,  1888,  the  defendants,  using 

the  names  and  styles  aforesaid,  executed  their  note,  a  copy 

of  which  is  filed  herewith  and  made  part  of  this  complaint^ 

Vol.  3.— 19 
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in  which  they  promised  to  pay  the  sum  of  one  hundred  dol- 
lars^ without  any  relief  whatever  Irom  valuation  or  appraise- 
ment laws,  and  attorney's  fees,  with  six  per  cent,  interest 
from  date  ;  that  twenty-five  dollars  is  a  reasonable  fee  for  an 
attorney  collecting  said  note ;  that  the  same  is  due  and  un- 
paid. Wherefore  plaintiff  demands  judgment  for  three  hun- 
dred dollars  and  other  relief 

A  copy  of  the  note  was  filed  with  the  complaint,  and  from 
it  it  appears  that  the  makers  used  the  initial  letters  of  their 
Christian  names  in  signing  it.  The  first  paragraph  declared 
upon  another  note  signed  in  the  same  manner,  and  it  is  there 
alleged  that  the  makers  so  used  their  initials  in  signing  that 
note. 

The  point  is  made  that  the  second  paragraph  improperly 
refers  to  the  first  in  describing  the  manner  of  signing  the 
note. 

While  we  concur  in  the  view  that  each  paragraph  must  be 
sufficient  within  itself,  and  can  not  borrow  strength  from  the 
other,  yet  the  averment  respecting  the  signatures  may  be  re- 
garded as  surplusage.  It  is  alleged  that  the  note  was  executed 
by  the  defendants,  and  the  copy  filed  with  the  complaint  in 
obedience  to  the  requirements  of  the  practice  act  must  be 
looked  to  in  determining  the  character  of  the  signatures. 
Oreas  v.  Hooky  73  Ind.  177  ;  Carper  v.  Gaor,  Scott  df  Oo.y  70 
Ind.  212 ;  Orandall  v.  First  Nat'l  Bank,  61  Ind.  349 ;  Mercer 
v.  Heberty  41  Ind.  459  ;  Booker  v.  Ray,  17  Ind.  522. 

IX  is  further  argued  that  the  paragraph  under  consideration 
is  bad,  because  it  contains  no  allegation  that  the  note  was 
payable  to  appellee.  It  shows  on  its  &ce  that  it  is  payable 
to  her,  and  any  averment  upon  the  subject  would  be  con- 
trolled by  the  exhibit,  and  in  the  absence  of  any  averment 
at  all  the  exhibit  will  furnish  the  information. 

There  was  no  error  in  the  decision  of  the  court. 

The  judgment  is  affirmed,  with  ten  per  cent,  danuiges. 

FiM  Jan.  7,  1892. 
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Tazss.— GNMity  TVeorai^.— 2bx  ScUc—Diieh  Oeff^kaie.—SMii  Under  SeetUm 
646S,  B.  SL  1881. — Eaioppd. — A  county  treasarer  accepted  in  payment  for 
lands  sold  for  taxes  a  ditch  certificate.  At  the  time  of  such  payment 
he  gave  to  the  purchaser  a  guaranty,  as  provided  for  in  section  6466,  R. 
S.  1881,  stipulating  that  the  taxes  due  on  the  land  named  in  the  certif- 
icate of  sale,  for  the  years  for  which  the  same  had  been  returned  de- 
linquent, had  never  been  paid  by  the  owner,  or  by  any  person  in  his 
behalf,  and  that  the  same  were  due  and  unpaid  at  the  time  of  the  sale 
thereof  named  in  sttch  certificate.  He  was  afterwards  Sued  on  such 
guaranty  by  the  holder  of  the  tax  deed  (such  an  action  being  provided 
for  in  section  6465,  R.  S.  1881),  for  the  reason,  as  alleged,  that  a  portion 
of  the  taxes  for  the  payment  of  which  said  land  had  been  sold  had  been 
paid  previbus  to  the  date  of  such  sale. 

Meid,  in  such  an  action  the  treasurer  is  not  estopped  to  show  that  he  had 
no  authority  to  receive  the  ditch  certificate,  and  that  it  was  not  a  cash 
payment.  • 

Same, — Toa  Sale. — ComUy  Treaturer. — Aecepianee  of  DUeh  Ceriifieate  tn  Part 
lament. — Effect  a»  t6  Original  PurehMer. — Suimqueni  Pareha»er  cf  Certifeaie. 
— If  a  county  treasurer,  having  no  right  to  do  so,  receive  a  ditch  certif- 
icate in  payment  for  land  sold  for  taxes,  the  buyer  is  bound  to  know 
that  the  treasurer  exceeded  his  authority.  A  subsequent  purchaser  of 
the  certificate  of  sale  acquires  only  the  rights  of  tbe  original  owner. 

InsTRUcnoNS  to  Jury. — Section  685,  R.  S.  1881,  Cmatrued. — ifoiytno! 
Jfiemoranihifn  MuU  be  Signed  hy  Judge. — The  requirement  of  section  53^ 
R  8.  1881,  that  the  endorsement  on  the  margin  excepting  to  instruc- 
tions of  the  court  must  be  "  signed  by  the  judge  and  dated;"  is  not  com- 
plied with  when  the  statutory  memorandum  is  dated,  but  instead  of 
being  signed  by  the  judge  is  signed  by  the  appellant's  attorney. 

Tbbdict. — Antwera  to  Interrogatories. — Judgment  will  be  given  on  answers 
to  interrogatories  only  in  cases  where  there  is  an  irreconcilable  conflict 
between  them  and  the  general  verdict. 

From  tbe  Pulaski  Circuit  Court. 

D.  P.  Baldwin^  for  appellant. 

/,  C.  Nye  and  B.  A.  Nye^  for  appellee. 

New,  J. — This  was  an  action  by  tbe  appellant  against  the 
appellee,  upon  a  written  guaranty,  given  by  tbe  latter  as 
treasurer  of  Pulaski  county,  under  section  6405  of  the  Re- 
vised Statutes  of  1881. 
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The  complaint  is  in  two  paragraphs.  The  first,  in  sub- 
stance,  avers  that  in  1884  the  auditor  of  Pulaski  county  ex- 
ecuted to  J'.  H.  Falvey  a  tax  certificate,  in  the  usual  form, 
showing  that  the  latter  had  bid  off,  at  a  tax  sale  made  by  the 
appellee,  as  county  treasurer,  for  the  sum  of  $91.13,  certain 
lands  belonging  to  the  heirs  of  Asa  H.  Freeman,  deceased; 
and  that  the  said  treasurer  endorsed  upon  said  certificate  his 
guaranty  as  follows : 

*^  State  of  Indiana,  Pulaski  County,  ss. : 

'^  I,  John  Shill,  treasurer  of  Pulaski  county^  Indiana,  da 
hereby  guarantee  that  the  taxes  due  upon  the  lands  above 
described,  and  named  in  the  above  certificate,  for  the  years 
therein  mentioned,  have  never  been  paid  by  the  owner,  nor 
by  any  person  in  his  behalf,  and  that  the  same  were  yet  due 
and  unpaid  at  the  time  of  the  sale  mentioned  in  said  certifi- 
cate. 

"  John  Suill,  Treasurer  of  Pulaski  county,  Indiana.'^ 

That  Charles  £.  Hale,  by  assignment  duly  made,  after- 
wards became  the  holder  and  owqer  of  said  certificate  and 
guaranty  endorsed  thereon ;  and  after  the  expiration  of  two 
years  from  the  date  of  said  sale  received  from  said  auditor  a 
tax  deed  for  said  lands ;  that  afterwards  said  Hale  conveyed 
by  deed  said  lands  to  the  appellant,  who  thereafter  brought 
suit  upon  his  said  deed,  against  said  heirs,  to  quiet  his  title 
to  said  lands,  or  &iling  to  do  so,  to  establish  his  lien  against 
the  same  for  the  tax  so  paid  by  said  Falvey,  together  with  in-^ 
t^rest  and  costs ;  that  upon  the  trial  of  said  cause  'against 
said  heirs,  the  court  found  that  there  was  f55  of  said  $91.13 
which  was  not  paid  by  said  Falvey,  and  refused,  to  that  ex- 
tent, to  award  the  appellant  a  lieu  on  said  lands. 

It  is  further  alleged  in  the  complaint  that  at  the  time  of 
the  execution  of  said  guaranty  by  the  appellee,  $65  of  the 
sum  ($91.13)  named  in  said  certificate  of  purchase,  instead  of 
being  due  and  unpaid  at  the  time  of  said  tax  sale,  had  there- 
tofore been  paid,  and  therefore,  to  that  extent,  the  appellant 
acquired  no  lien  upon  said  lands ;  that  by  reason  of  these 
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facts  appellee,  upon  his  said  guaranty,  had  become  liable  to 
the  appellant  for  one  hundred  and  fifty  dollars,  for  which  he 
asked  jadgment.     Wherefore,  etc. 

There  is  not  such  difference  between  the  first  and  second 
complaint  as  to  reqilire  that  the  latter  be  set  out  or  its  aver- 
ments repeated. 

The  case  was  tried  by  a  jury  upon  a  general  denial  to  the 
complaint,  with  an  agreement  that  all  matters  might  be  given 
in  evidence  under  it. 

The  jury  returned  a  general  verdict  for  the  appellee,  as 
also  answers  to  interrogatories  submitted  to  them  by  the 
court  at  the  request  of  the  parties. 

Judgment  was  rendered  for  the  appellee,  over  motions  by 
the  appellant  for  anew  trial,  and  for  judgment  upon  the  an- 
swers to  the  interrogatories,  notwithstanding  the  general 
verdict. 

The  overruling  of  these  motions  is  assigned  as  error  by 
the  court. 

The  first  reason  assigned  for  a  new  trial  is  that  the  court 
erred  in  instructions  given  the  jury.  The  instructions  are 
not  properly  in  the  record,  and  therefore  present  no  question 
for  our  decision.  Where  it  is  sought  to  have  instructions 
reviewed  in  this  court,  they  must  be  brought  into  the  record 
by  a  bill  of  exceptions,  or  as  provided  in  sections  533  and 
535,  R.  S.  1881.  The  instruction  complained  of  in  the  brief 
of  counsel  for  the  appellant  is  not  in  the  record  by  a  bill  of 
exceptions. 

Section  535,  R.  S.  1881,  is  as  follows : 

"A  party  excepting  to  the  giving  of  instructions,  or  the 
refusal  thereof,  shall  not  be  required  to  file  a  formal  bill  of 
exceptions ;  but  it  shall  be  sufficient  to  write  on  the  margin, 
or  at  the  close  of  each  instruction,  ^  refused  and  excepted  to,' 
or  *  given  and  excepted  to,'  which  memorandum  shall  be 
signed  by  the  judge  and  dated.'' 

The  instruction  in  question  is  signed  by  the  judge  and 
filed  as  required  by  section  533,  supra,  but  the  statutory  mem« 
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orandum^  "  given  and  excepted  to/'  although  it  is  dated,  is 
not  signed  by  the  judge,  but  is  signed  by  the  appellant's  at^ 
torney.  This  is  not  sufficient.  The  ''  memorandum  "  should 
have  been  signed  by  the  judge.  The  signature  of  the  party's 
attorney  is  not  now  authorized.  It  was  otherwise  under  sec- 
tion 325  of  the  code  of  1852.  CkildreBS  v.  (Mender,  lOS 
Ind.  394;  Joseph  v.  Mather,  110  Ind.  114. 

The  remaining  reasons  for  a  new  trial  can  not  be  oonaid- 
ered,  inasmuch  as  the  evidence  is  not  in  the  record. 

Did  the  court  err  in  overruling  the  appellant's  motion  for 
judgment  upon  the  facts  specially  found  by  the  jury  in  an-^ 
swer  to  the  interrogatories? 

The  contention  of  the  appellant,  as  gathered  from  his  com- 
plaint, is,  that  when  said  lands  were  sold  at  tax  sale  by  the 
appellee  to  said  Falvey,  the  latter  bidding  and  paying,  as 
claimed,  therefor  $91.13,  there  had  theretofore  been  paid 
upon  the  taxes  against  said  lands  $55,  of  which  no  account 
was  taken  by  the  appellee  in  making  said  sale ;  that,  there* 
fore,  at  said  sale,  the  appellee  had  been  paid  too  much  money 
by  Falvey,  and  that  the  former,  by  l^is  said  guaranty  as  treas- 
urer, has  become  liable  in  damages  to  the  appellant  under 
section  6465,  R.  8.  1881. 

The  interrogatories  to  the  jury  and  the  answers  thereto  we 
have  thought  best  to  set  out  in  full.     They  are  as  fbllows : 

'*  By  the  Appellee. 

'^  1.  Did  the  purchaser  at  the  tax  sale  in  question  pay  to 
John  ShiU  the  amount  of  his  bid  in  cash  ?  Answer.    No. 

^*  2.  Did  the  purchaser  at  such  tax  sale  surrender  as  a 
part  of  his  bid  tQ  the  defendant  a  ditch  certificate  for  $68.12, 
then  held  by  him,  in  lieu  of  an  equal  amount  of  his  bid,  and 
did  he  receive  a  credit  for  such  amount?   Answer.    Tes. 

"  By  the  Appellant. 
^^  1.   Did  the  auditor  of  Pulaski  county,  Indiana,  Feb- 
ruary 11th,  1884,  execute  and  deliver  to  J.  H.  Falvey  a  cer«> 
tificate  of  sale  for  taxes  upon  the  south  side  of  northeast  ^ 
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northeast  i,  section  9,  containing  14^^  acres^  and  the  north- 
west  i  northeast  ^,  section  9^  all  in  township  30^  range  2 
west,  said  taxes  amounting  to  $91.13,  assessed  against  A.  H. 
Freeman  ?  Answer.   Yes. 

'^  2.  Did  John  Shill  endorse  npon  said  certificate  his  guar- 
anty as  treasurer  in  writing,  warranting  that  the  |91.13  taxes 
named  in  said  certificate  were  due  and  unpaid  at  the  time  of 
said  sale  ?  Answer.  Tes. 

''  3.  Did  Shill  report  said  sale  to  the  auditor  of  Pulaski 
county,  and  that  he  had  received  said  $91.13  ?  Answer.  Yes. 

^'  4.  Did  Shill  afterwards  receive  from  Pulaski  county  his 
fees  as  treasurer  for  collecting  said  $91.13  ?  Answer.  Yes. 
X  **  6.  Was  said  certificate  afterwards  assigned  by  Falvey  to  ' 
H.  S.  Hibbard  and  by  H.  S.  Hibbard  assigned  to  Charles  E. 
Hale,  and  did  Hale  afterwards  receive  a  tax  deed  for  said 
land  so  sold,  and  convey  all  his  rights  in  the  premises  to  the 
plaintiff,  Daniel  P.  Baldwin  ?  Answer.   Yes. 

'^  6.  Did  Baldwin  afterwards  bring  suit  against  the  heirs 
of  Asa  H.  Freeman,  the  owner  of  the  land  sold,  in  the  Pu- 
laski Circuit  Court,  to  foreclose  the  lien  conveyed  by  said 
tax  deed  ?  Answer.    Yes. 

''  7.  Did  the  Pulaski  Circuit  Court  in  said  suit  declare 
said  $91.13  was  satisfied  except  for  $20  ditch  tax,  $8.73  State 
and  county  taxes,  and  $2.80  costs  of  certificate  and  deed ; 
and  that  the  holder  of  said  certificate  was  entitled  to  nothing 
except  said  sums  ?  Answer.   Yes. 

''  8.  Did  the  plaintiff  before  bringing  this  suit  demand 
payment  of  the  defendant  for  the  remainder  of  the  $91.13 
taxes  named  in  and  represented  by  said  tax  certificate,  less 
the  allowance  made  by  the  Pulaski  Circuit  Court,  found  in 
your  answer  to  the  last  interrogatory  ?   Answer.   Yes. 

'^9.  Has  the  remainder  of  said  $91.13  ever  been  paid  to 
the  plaintiff?   Answer.   No. 

'^  10.  Was  the  $91.13  of  taxes  and  assessments  named  in 
said  certificate,  less  the  amount  allowed  by  the  Pulaski  Cir- 
cuit Court,  due  and  unpaid  when  the  lax  sale  of  February, 
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1884^  was  made  and  the  guarantj  sued  upon  was  given  and 
the  tax  certificate  delivered  to  aaid  Falvey  ?    Answer.    No. 

''  11.  Did  Shilly  the  treasurer  at  the  time  of  the  sale  and 
before  reporting  the  same  to  the  auditor,  receive  a  ditch  cer- 
tificate from  the  bidder  of  |68.12  as  so  much  cash  ?  Answer. 
Yes." 

The  rule  is  well  settled  that  judgment  will  be  given  on 
answers  to  interrogatories  only  in  cases  where  there  is  an  ir- 
reconcilable conflict  between  them  and  the  general  verdict. 
Unless  the  facts  found  efiectually  and  irreconcilably  antag- 
onize the  general  verdict,  the  latter  and  the  judgment  en- 
tered upon  it  must  stand.  Smith  v.  Heller,  119  Ind.  212  ; 
Loekwoad  v.  Roee,  125  Ind.  688 ;  Jacquay  v.  Hatizell,  1  Ind. 
App.  600 ;  Oaar,  SeoU  &  Oo.  v.  i2o«e,  anUj  p.  269. 

Quided  by  this  well-settled  rule,  we  have  come  to  the  con- 
clusion that  the  general  verdict  in  this  case  should  not  be 
disturbed. 

It  is  not  clearly  shown  by  the  answers  to  the  interroga- 
tories that  Falvey,  to  whom  the  tax  sale  certificate  was  is- 
sued, was  the  purchaser  at  said  tax  sale,  or,  if  he  was  the 
purchaser,  that  he  paid  anything  to  the  appellee  at'said  sale, 
unless  $68.12  by  a  ^^  ditch  certificate  "  can  be  regarded  as  a 
payment. 

Whether  that  ditch  certificate  was  an  instrument  which  the 
appellee  might  properly  receive  in  his  official  capacity  at  that 
time,  or  take  up  as  the  equivalent  of  so  much  money  on 
Falvey's  bid,  if  he  was  the  purchaser,  can  not  be  determined 
from  any  'facts  found  by  the  jury.  There  is  no  instrument 
or  paper  mentioned  in  the  statutes  relating  to  drainage 
called  a  **  ditch  certificate,''  and  we  can  not  give  to  those 
words  a  meaning  equivalent  to  money,  or  any  meaning  which 
would  make  such  a  certificate  a  demand  upon  the  county 
treasury  for  money. 

If  it  be  the  surveyor's  certificate,  provided  for  in  section 
4305,  R.  S.  1881,  which  is  meant,  it  is  not  so  expressed,  nor  are 
facts  found  showing  that  the  ''  ditch  certificate"  referred  to 
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was  bat  another  name  for  a  survejor'a  certificate.  It  will  be 
foand,  upon  reference  to  the  section  just  cited,  that,  when  a 
surveyor  iasnes  his  '^  certificate  of  acceptance  ''  of  ditch  w6rk 
done  by  a  contractor,  he  is  required  to  file  a  copy  thereof 
with  the  auditor,  who  charges  the  amount  named  therein  on 
the  tax  duplicate  against  the  lands  liable  therefor,  to  be  col* 
lected  as  other  taxes  are  collected,  and  it  is  not  until  the 
amount  so  named  in  the  sheriflT's  certificate  is  collected  hj 
the  treasurer  that  it  can  be  paid  by  him  to  the  person  hold<^ 
ing  the  said  certificate,  and  then  it  can  not  be  paid  except 
upon  the  order  of  the  auditor  of  the  county. 

If  the  said  "  ditch  certificate ''  was  a  surveyor's  certificate, 
of  the  kind  provided  for  by  the  statute,  and  the  amount  named 
therein  had'at  the  time  of  the  tax  sale  been  eollect.ed  as  pro- 
vided by  law,  then  it  might  be  said  with  some  reason  that  the 
appellee,  as  treasurer,  need  not  go  through  the  useless  form 
of  first  paying  said  amount  to  Falvey  and  then  at  once  re* 
ceiving  it  back  from  him,  but  might  by  proper  credits  and 
charges  treat  the  certificate  as  so  much  cash.  But  it  is  not 
shown  by  the  answers  to  the  interrogatories  that  there  was 
at  the  time  of  the  tax  sale,  or  that  there  has  since  been  any 
funds  in  the  county  treasury  which  could  be  lawfully  ap- 
plied on  said  certificate,  whatever  may  have  been  its  char- 
acter. 

It  can  not  be  said  that  the  appellee,  having  at  the  tax  salci 
and  since,  treated  said  certificate  as  so  much  cash,  is  therefore 
estopped  from  showing  that  it  was  not  the  payment  of  cash 
in  fact,  nor  in  legal  effect,  for  the  rule  is  well  established  that 
individuals,  as  well  as  the  courts,  must  take  notice  of  the  ex- 
tent of  authority  conferred  by  law  upon  persons  acting  in 
^  an  official  capacity.  All  who  deal  with  officers  exercising 
statutory  powers,  and  whose  authority  is  limited  by  statute, 
are  charged  with  notice  of  the  scope  of  such  officer's  au- 
thority. Flatter  v.  Board,  etc.,  103  Ind.  360;  Honey  Creek 
School  Tp.  V.  Barnes,  119  Ind.  213;  JiUian  v.  State,  122 
Ind.  68. 
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To  apply  the  doctrine  of  efltoppel  to  such  a  case  would  be 
to  frustrate  the  purpose  of  the  law  in  defining  and  limiting 
the  powers  of  its  officers,  and  wonld  enable  them  to  do  by 
indirection  what  they  were  not  authorized  to  do  directly. 

If  it  be  said  that  the  law  presumes  that  public  officers, 
charged  with  the  performance  of  official  duty,  have  not  neg- 
lected the  same,  but  have  performed  it  in  the  proper  manner, 
it  must  also  be  said  that  while,  in  the  absence  of  evidence  to 
the  contrary,  this  presumption  will  prevail,  it  is  not  an  in- 
disputable one,  but  may  be  overcome  by  countervailing  ev- 
idence. 

If  at  the  time  of  the  tax  sale  there  were  .not  funds  on 
hand  in  the  county  treasury  which  Falvey  was  entitled  to 
receive  on  the  *^  ditch  certificate,"  then  it  is  plain  that  the 
appellee  had  no  right  to  receive  said  certificate  as  cash.  He 
could  not  make  that  a  payment  which  was  not  a  payment.  It 
would  not  be  a  case  of  the  defective  execution  of  a  power 
by  the  officer,  but  would  be  an  attempt  to  do  what  the  law 
forbids. 

It  was  competent  for  the  appellee,  under  the  issues,  to 
prove  that  there  were  no  funds  in  the  treasury  to  which 
Falvey  was  entitled  on  said  certificate,  and,  for  all  that  ap- 
pears from  the  answers  to  the  interrogatories,  this  fiict  may 
have  been  establishecl,  and  therefore  constrained  a  general 
verdict  for  the  appellee.  Or  it  may  have  been  proven  that 
said  certificate  was  not  such  an  instrument  as  the  appellee 
could  receive  at  all  and. pay  money  upon.  If  it  was  not, 
and  money  bad  been  paid  upon  it  by  the  appellee  in  his  of- 
ficial capacity,  it  could  have  been  recovered.  CommonweaUh 
V.  Field,  84  Va.  26;  Bdden  v.  8taU,  103  N.  Y.  1 ;  PeopU 
V.  Denisan,  80  N.  T.  666 ;  Mechem  Public  Offices  and  Of- 
ficers, section  921. 

If  the  appellee  treated  said  ''  ditch  certificate  "  as  money 
without  the  right  to  do  so,  Falvey  was  bound  to  know  that 
the  appellee  was  exceeding  his  authority,  and  those  standing^ 
in  the  relation  of  privies  to  Falvey  can  acquire  through 
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certificate  no  rights  which  Falvey  himself  had  not  possessed 
because  of  said  certificate. 

It  is  the  ^^  amount  paid  "  by  Falvey  which,  under  the  stat- 
ute, forms  the  basis  of  the  appellant's  right  to  recover.  If 
the  *^  ditch  certificate ''  was  not  a  payment,  there  is  no  foun- 
dation for  the  appellant's  claim  to  rest  upon. 

We  have  examined  all  the  questions  properly  presented, 
and,  finding  no  available  error,  affirm  the  judgment 

FUid  Jan.  6»  1892. 


876. 
LANS  ET  AL.  9.  ThE  XJnION  NATIONAL    BaNK  OF  Ma8- 

BILLON,  Ohio. 

PBomaBOBT  NoTB. — Plaee<^  BuifmenL — Abbre»ittium.^Evidene€  qf  (Xcitom.— 
Extrinsic  evidence  u  admissible  to  show  that  the  words,  **  First  Nat, 
Lafajette,  Ind./'  in  a  note,  had  a  definite  and  settled  meaning  by  usage 
or  custom  among  business  men  in  the  neighborhood  where  the  notes 
weie  payable,  and  meant  First  National  Bank  of  Lafayette,  Indiana. 
Proof  that  soch  usage  or  custom  was  co-extensive  with  the  State  is  not 


From  the  Tippecanoe  Circuit  Court. 

C.  E,  Lake,  for  appellants. 
F.  W.  Cha8€,  for  appellee. 

BoBiNSON,  C.  J. — ^The  appellee  commenced  this  action 
against  the  appellants.  The  complaint  was  in  two  para- 
graphs, and  was  founded  upon  two  promissory  notes  exe- 
cuted to  Sussell  &  Co.,  Massillon,  Ohio,  payable  at  First 
Nat.,  Lafayette,  Indiana.  The  notes  were  assigned  by  Rus- 
sell &  Co.  to  the  appellee  before  maturity.  It  was  alleged 
in  each  pan^raph  of  the  complaint  that  the  appellee  pur- 
chased said  notes  before  maturity,  and  paid  full  value  there- 
for,  without  notice  of  any  defect  therein  or  defence  thereto ; 
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that  appellee  was  the  owner  and  holder  of  the  same;  that  by  the 
mistake  and  inadvertence  of  the  scrivener,  who  wrote  said 
notes,  the  word  ^'bank^'was  omitted  from  said  notes  in  that  por- 
tion thereof  which  provided  where  the  same  shonid  be  paya- 
ble;  that  at  the  time  said  notes  wer^  made  to  said  Russell  &  Co. 
said  appellants  understood  and  agreed  that  said  notes  should 
be  due  and  payable  at  the  First  National  Bank  of  Lafayette, 
Indiana;  that  the  words,  ''First  Nat.,  Lafayette,  Ind.,'' 
were  intended  to  mean,  and  did  mean,  First  National  Bank 
of  Lafayette,  Indiana,  and  a  bank  in  the  State  of  Indiana ; 
that  said  First  National  Bank  of  Lafayette,  Indiana,  was  a 
bank  in  the  city  of  Lafayette,  Indiana,  and  the  only  bank 
in  said  State  of  that  name,  etc. 

The  appellants  answered  in  two  paragraphs.  The  first 
paragraph  was  in  the  nature  of  a  cross-complaint,  alleging 
that  the  appellant  Barnard  was  only  surety  on  the  notes 
sued  on ;  that  there  was  no  understanding  and  agreement 
between  the  appellants  and  the  payee  of  said  notes  as  averred 
in  the  complaint  that  said  notes  were  to  be  made  payable  at 
the  First  National  Bank  of  Lafayette,  Indiana ;  that  the 
words  payable  at  ''  First  Nat.,  Lafayette,  Ind.,''  were  not 
intended  to  mean  payable  at  the  First  National  Bank 
of  La&yette,  Indiana,  and  that  said  words  did  not  mean 
that  said  notes  were  payable  at  the  First  National  Bank  of 
Lafayette,  Indiana ;  that  the  notes  ^ued  on,  with  other  notes, 
were  executed  to  Russell  &  Co.  for  a  threshing  machine  pur- 
chased of  them  by  the  appellant  Lane  under  a  written  con- 
tract of  warranty.  A  breach  of  said  warranty  was  properly 
alleged  with  all  facts  necessary  to  constitute  the  relief  sought 
by  the  appellants  under  this  answer  or  cross-complaint. 
Appellants  also  plead  the  general  denial. 

A  reply  was  filed  by  the  appellee.  The  cause  was  sub- 
mitted to  a  jury.  The  jury  returned  a  general  verdict  for 
the  appellee,  with  answers  to  special  interrogatories  pro- 
pounded by  both  parties  by  leave  of  the  court. 

Appellants  filed  a  motion  for  a  new  trial,  which  was  over- 
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ruled^  and  exception  taken,  and  judgment  was  rendered  on 
the  verdict. 

Under  the  alleged  error  of  the  court  in  overruling  the  mo- 
tion for  a  new  trial,  appellants  first  press  for  our  consider- 
ation, and  insist  that  the  court  erred  in  permitting  Hiram 
Wa  Moore,  a  witness  on  behalf  of  the  appellee,  to  answer  a 
question  propounded  by  the  court  as  to  whether  there  were 
any  abbreviations  known  and  generally  used  among  com- 
mercial and  business  men  in  Lafayette  and  elsewhere  in 
reference  to  the  names  of  National  Banks  by  any  other  words 
than  their  full,  proper  names,  and  in  permitting  said  witness 
to  answer  the  following  questions : 

*^  What  do  the  words  in  that  note  mean,  if  anything,  in 
reference  to  the  place  of  payment  ? ''  and,  also,  ^*  What  do 
they  mean,  if  you  know,^'  referring  to  the  words,  **  First  Nat. 
Lafayette,  Ind.,''  contained  in  the  note  sued  on  in  the  sec- 
ond paragraph  of  complaint? 

And  in  permitting  John  C.  Brockenborough,  a  witness 
on  behalf  of  the  appellee,  to  answer  the  following  questions  : 

**  What  is  the  meaning  of  the  words, '  First  Nat.  Lafay- 
ette, Ind.,'  if  you  know?''  and  "  I  will  now  hand  you  the 
second  not-e  described  in  the  second  paragraph  of  complaint, 
a  note  for  $165,  and  ask  you  to  state  to  the  jury  what  is 
the  meaning  of  that  note,  which  is  '  First  Nat.  Lafayette, 
Ind  ? ' '' 

And  also  in  permitting  B.  I.  Johnson,  a  witness  on  behalf 
of  appellee,  to  answer  the  following  question  : 

'^  I  will  ask  you  to  state  what  is  the  meaning  of  the  words, 
'  First  Nat.  Lafayette,  Ind.,'  in  the  note  handed  to  you  for 
examination ;  and  in  permitting  said  witness  to  testify  what 
the  words,  ^  First  Nat.  Lafayette,  Ind.,'  meant  in  reference 
to  the  $166  sued  on  in  the  second  paragraph  of  the  com- 
plaint?" 

Before  determining  the  question  involved  in  the  cause  in 
the  motion  for  a  new  trial  under  consideration,  it  is  proper  to 
say  that  it  appeared  from  the  evidence  of  these  witnesses  that 
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each  of  them  had  large  experience  in  the  bumnefiB  of  bank- 
ing, the  manner  in  which  notes  were  executed  payable  in  the 
bapks  at  Lafayette  and  elsewhere  in  this  State,  and  were  ac- 
quainted with  the  usages  and  custom  that  had  existed  at  La- 
fayette and  elsewhere  in  this  State,  and  were  acquainted  with 
the  abbreyiations  known  and  generally  understood  among 
commercial  and  business  men  in  Lafayette  and  elsewhere  in 
reference  to  the  name  of  National  Banks  being  known  by 
other  words  than  their  full,  proper  names,  and  knew  that  the 
First  National  Bank  of  Lafayette,  Indiana,  was  the  only 
bank  of  that  name  in  this  State,  and  that  by  reason  of  the 
possession  of  such  knowledge,  and  of  their  acquaintance  with 
the  usages  and  custom  of  commercial  and  business  men  in 
Lafayette  and  elsewhere  in  this  State  as  to  abbreviating  Na- 
tional Banks  by  other  words  than  their  proper  names,  that 
the  words,  ^'  First  Nat.  Lafayette,  Ind.,"  in  said  two  notes 
meant  '^  First  National  Bank  of  Lafayette,  Indiana,"  and 
made  said  notes  payable  at  the  First  National  Bank  of  La- 
fayette, Indiana. 

The  importance  of  the  question  as  to  whether  said  notes 
were  made  payable  in  said  bank  fully  appears  by  the  record. 
If  they  were  so  payable,  the  appellee  being  an  innocent 
.  holder,  having  purchased  before  maturity,  in  good  fiiith  and 
for  value,  deprived  the  appellants  of  their  defence,  and  en- 
titled appellee  to  judgment  for  the  amount  due  on  the  notes ; 
but  if  the  notes  were  non-negotiable,  it  would  appear  from 
the  answer  of  the  jury  to  the  interrogatories  propounded  by 
the  appellants  that  the  breach  of  warranty  alleged  in  the 
machine  had  been  sustained,  and  the  verdict  would  have 
presumably  been  for  the  appellants. 

The  only  argument  of  the  appellants  as  to  the  alleged  er- 
ror of  the  court  in  its  rulings  upon  the  evidence  in  question 
is  based  on  the  assumption  that  the  appellee  in  order  to 
prove  the  meaning  of  the  words,  '^  First  Nat.,  Lafayette, 
Ind.."  in  the  notes  in  suit,  was  required  to  show  that  these 
words  by  a  custom  co-extensive  with  the  Stale  were  in- 
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tended  to  mean  and  did  mean  ^^  First  National  Bank  of  La- 
fiiyette,  Indiana/' 

The  question  here  presented  is  whether  the  notes  sued  on 
and  executed  as  before  seen  could  be  shown  by  extrinsic 
evidence^  by  reason  of  the  abbreviation  therein  contained^ 
and  the  omission  of  the  word  bank  by  a  known  and  general 
usage  or  custom  among  commercial  and  business  men  in  La* 
fiiyette  and  elsewhere,  to  mean  that  such  abbreviation  and 
omission  meant  First  National  Bank  of  Lafayette,  Indiana. 
In  the  decided  cases  in  this  State  upon  the  question  under 
consideration  there  seems  to  be  some  confusion  relating  to 
the  rule  of  law  as  to  usage  and  custom,  and  in  some  in* 
stances  no  distinction  id  made.  In  the  more  recent  case  of 
Mamingstar  v.  Oimninghamy  110  Ind.  328,  this  question  re- 
ceived able  consideration,  and  this  case  with  the  authorities 
cited  clearly  establish  the  following  principles  relating  to 
usage  and  cdstom : 

*^  It  is  not  essential  that  such  a  usage  should  be  so  shown 
to  be  ancient  ^  that  the  memory  of  man  runneth  not  to  the 
contrary,'  nor  that  it  should  contain  all  the  other  elements 
of  a  common  law  custom,  as  defined  in  the  books.  ' 

'^  The  distinction  between  a  usage  of  trade  and  a  common 
law  custom,  has  not  always  been  observed.  A  custom  is  some- 
thing  which  has,  by  its  universality  and  antiquity,acquired 
the  force  and  effect  of  law,  in  a  particular  place  or  country,  in 
respect  to  the  subject*matter  to  which  it  relates,  and  is  ordi- 
narily taken  notice  of  without  proof.  Thus,  when  a  payee 
endorses  his  name  on  the  back  of  a  promissory  note,  the  law, 
by  force  of  a  prevailing  and  universal  custom,  imports  a  well- 
recognized  contract  into  the  transaction. 

''  Where  a  usage  in  a  particular  trade  or  business  is  known, 
uniform,  reasonable,  and  not  contrary  to  law,  or  opposed  to 
public  policy,  evidence  of  suvsh  usage  may  be  considered  in 
ascertaining  the  otherwise  uncertain  meaning  of  a  contract, 
unless  the  proof  of  such  usage  contradicts  the  express  terms 
of  the  agreement.    This  is  so  even  though  the  usage  be  that 


304        APPELLATE  COURT  OF  INDIANA, 

The  State  v.  Coffing. 

of  a  particular  person,  provided  it  be  known  to  the  parties 
concerned,  or  provided  it  has  been  so  long  continued,  or  has 
become  &q  generally  known  and  notorious  in  the  place  or 
neighborhood,  as  to  justify  the  pi'esumption  that  it  must 
have  been  known  to  the  parties. 

'^  Parties  who  are  engaged  in  a  particular  trade  or  busi- 
ness, or  persons  accustomed  to  deal  with  those  engaged  in  a 
particular  business,  may  be  presumed  to  have  knowledge 
of  the  uniform  course  of  such  business.  Its  usages  may, 
therefore,  in  the  absence  of  an  agreement  to  the  contrary, 
reasonably  be  supposed  to  have  entered  into  and  formed 
part  of  their  contracts  and  understandings  in  relation  to  such 
business  as  ordinary  incidents  thereto.'' 

It,  therefore,  seems  clear  that  the  court  did  not  err  in  per- 
mitting the  appellee  to  prove  by  competent  testimony  what 
was  intended  by  the  abbreviation  in  the  notes  sued  on,  and 
that  the  abbreviation  had  a  definite  and  settled  meaning  in 
the  business  world  in  the  neighborhood  where  the  notes 
were  payable,  and  that  proof  of  usage  or  custom  co-extensive 
with  the  State  was  not  required. 

It  is  also  claimed  by  the  appellants  that  the  court  erred 
in  giving  one  of  its  instructions  to  the  jury,  but  no  specific 
objection  is  pointed  out  to  this  instruction,  and  besides,  un- 
der the  conclusion  we  have  reached,  the  instruction  was 
correct. 

The  judgment  is  affirmed,  at  appellants'  costs. 

Filed  Jan.  9,  1892. 


No.  463, 

Th£  State  v.  Coffiko. 

Cbiminal  Law. —  Uring  Obteene  Language, — Suficieney  cf  h^ormaHUm. — ^Ad 
affidavit  and  information  under  section  1995,  B.  8. 1881,  for  naing  ob- 
scene or  licentious  language  in  the  presence  of  a  female,  set  out  words 
which  were  not  in  their  nature  obscene  or  licentious,  unless  aided  by 
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extrinsic  averments,  and  the  averments  did  not  show  in  what  connec- 
tion the  words  were  uttered,  or  that  thej  had  any  local  or  provincial 
meaning. 
Heldf  that  the  affidavit  and  information  were  bad  on  a  motion  to  quash. 

From  the  Fountain  Circuit  Court. 

J*  Bingham,  for  the  State. 

H,  H.  DocfUerman  and Simmsj  for  appellee. 

Beinhabd,  J. — This  was  a  prosecution  by  affidavit  and 
information  for  using  obscene  and  licentious  language  in 
presence  of -a  female.     Section  1995,  B.  S.  1881. 

The  court  below,  on  motion  of  the  ^ppellee^s  attorney, 
quashed  the  affidavit  and  information,  and  the  State  appeals. 

The  language  charged  to  have  been  uttered  by  the  appel- 
lee is  set  out  in  the  affidavit  and  information,  but  is  not  such 
as  to  convey  a  meaning  in  its  nature  obscene  or  licentious, 
unless  aided  by  extrinsic  averments.  Penal  statutes  can  not 
be  enlarged  by  construction  so  as  to  make  that  criminal 
which  is  not  made  so  by  the  express  terms  thereof.  Fahnes- 
tock  V.  State,  102  Ind.  166. 

That  the  words  were  intended  and  understood  to  convey 
some  signification  difiPerent  from  that  ordinarily  understood 
by  them  can  not  strengthen  the  position  of  the  State.  Even 
if,  as  in  slander,  such  words  could  be  made  actionable  by  the 
use  of  extrinsic  language,  we  do  not  think  the  allegations 
are  sufficient  for  that  purpose. 

Nothing  is  averred  by  way  of  inducement  or  colloquium 
showing  bow,  or  in  what  connection,  the  words  were  uttered, 
or  that  they  had  any  local  or  provincial  meaning.  We  think 
the  court  correctly  sustained  the  motion  to  quash  the  affida- 
vit and  information. 

Judgment  affirmed. 

FUed  Jan.  9, 1892. 

Vol.  3.— 20 
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No.  371. 

Cbesswell  et  al.  V.  White. 

Judgment. — By  DefaulL — BeHrflhnn, — For  insufficient  groands  for  relief 
from  a  judgment  by  default,  see  opinion. 

Sake. — ^The  fact  that  a  party  may  have  a  good  cause  for  a  continuance 
will  not  entitle  him  to  relief  from  a  judgment  which  he  does  nothing  to 
avert. 

&AME.^~Bidie/ F\rom.^Oounier  Claim  and  Set-Cff. — A  judgment  will  not  be 
set  aside  to  permit  a  defence  in  the  natare  of  a  counter-claim  and  set- 
off to  be  asserted. 

From  the  Howard  Circait  Court. 

6.  H.  Gifford  and  J.  if.  Fippen,  for  appellants* 
W,  R.  Oylebay^  for  appellee. 

Cbumpackeb,  J. — This  is  a  proceeding  under  section  396| 
B.  S.  1881,  for  relief  from  a  judgment  taken  against  the  ap- 
pellants by  the  appellee  through  their  alleged  inadvertence 
and  excusable  neglect. 

Appellee  sued  the  appellants  upon  a  promissory  note  in 
the  Tipton  Circuit  Court,  >and  they  appeared  to  the  action 
and  the  cause  was  put  at  issue,  and  was  then  taken  to  How- 
ard county  by  change  of^  venue.  It  was  set  down  for  trial 
in  the  Howard  Circuit  Court  on  the  13th  day  of  November, 
1889,  of  which  fact  both  parties  had  due  notice.  Appellee 
appeared  in  said  court  on  said  day,  and  the  appellants,  failing 
to  appear,  were  defaulted,  and  judgment  was  rendered  against 
them  for  the  full  amount  of  the  note,  including  attorney's 
fees  and  costs. 

After  the  expiration  of  that  term  of  court  appellants  filed 
their  complaint,  asking  to  be  relieved  from  such  judgment 
alleging,  in  substance,  that  they  had  a  meritorious  defence  to 
the  note  in  suit,  and  that  they  had  employed  the  firm  of  Gif- 
ford &  Fippen,  attorneys  of  the  Tipton  bar,  to  represent  them 
in  said  cause,  and  that  said  Fippen  was  put  in  possession  of 
the  facts,  and  assumed  the  management  of  the  defence ;  that 
said  Fippen  was  also  employed  as  an  attorney  in  the  case  of 
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Clark  V.  Jooes,  which  was  then  pending  for  trial  in  the  How 
ard  Circuit  Coart,  and  which  stood  on  the  calendar  ahead  of 

•  

the  case  of  White  v.  Cresswell  et  ai. ;  that  said  Fippen  was 
unable  to  be  away  from  his  home  on  account  of  the  danger- 
ous illness  of  his  child,  and  several  days  before  the  trial  day 
for  said  causes,  or  either  of  them,  he  inquired  of  one  James 
N.  Wangh,  a  reputable  attorney  of  the  Tipton  bar,  concern- 
ing the  probability  of  reaching  either  of  said  causes  for  trial, 
and  said  Waugh  informed  him  that  said  court  was  consid* 
erably  behind  with  its  assignment,  and  would  probably  not 
reach  either  of  said  cases  at  that  term ;  thereupon  said  Fip- 
pen telegraphed  the  judge  of  said  court  ^^  to  learn  from  him 
if  said  cause  could  be  reached,  and  received  a  telegram  in 
answer  thereto  that  the  court  was  behind  with  its  business, 
and  could  not  reach  the  cause  of  Clark  t;.  Jones,  said  cause 
being  set  for  trial  before  the  cause  of  White  v.  Cresswell  d 
a/.,  and  near  the  close  of  said  term  of  court ;  that  said  Fip- 
pen at  once  saw  W.  R.  Oglebay,  the  only  attorney  for  the 
plaintiff  in  the  case  of  White  r.  Cresswell  ti  aL,  anci  informed 
him  of  the  news  he  received  from  the  said  Howard  Circuit 
Court,  informing  him  of  the  condition  of  the  business  of  said 
court ;  that  said  cause  would  not  be  reached  for  trial,  and 
then  returned  to  his  home  and  gave  his  whole  attention  to 
his  said  sick  child,  believing  in  good  faith  that  there  would 
be  no  advantage  taken  of  his  said  clients  while  he  was  de- 
tained from  his  office  and  business  by  said  sickness ;  '^  that, 
-notwithstanding  such  information,  said  Oglebay  repaired  to 
Kokomo,  and  on  the  day  said  cause  was  set  for  trial  had  it 
called  in  the  absence  of  said  defendants  and  their  attorney, 
and  took  judgment  therein  upon  default ;  that  appellants  did 
not  discover  the  fact  that  judgment  had  been  entered  against 
them  in  said  cause  until  it  was  too  late  to  apply  for  relief 
therefrom  at  that  term  of  court ;  that  the  principal  defend- 
ant resides  in  Shelby  county,  and  the  other  defendant,  who 
is  only  surety  on  the  note  in  suit,  resides  in  Tipton  county. 
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and  they  both  relied  upon  said  Fippen  to  look  after 
and  notify  them  when  it  would  come  on  for  trial. 

It  is  further  alleged  that  said  cause  could  not  have  been 
tried  at  said  term  of  court  because  of  the  inability  of  said 
Fippen  to  attend  to  it. 

The  complaint  was  verified  by  Mr.  Fippen  and  affidavits 
were  introduced  tending  to  establish  all  of  its  material  alle- 
gations. It  was  disclosed  in  the  affidavits  that  the  note  was 
given  for  the  rental  of  a  tract  of  land,  and  the  payee  agreed 
to  make  some  improvements  upon  the  land  which  he  fiiiled 
to  do,  and  this  was  part  of  the  defence  to  the  note.  The 
other  item  of  defence  consisted  of  a  set-off  for  work  and 
labor. 

Counter-affidavits  were  read  in  evidence,  showing  that,  on 
being  notified  by  Fippen  that  the  cause  would  probably  not 
be  tried,  Oglebay  informed  Fippen  that  the  plaintiff  would 
insist  upon  trial,  and  would  attend  court  on  the  day  set,  and 
press  the  cause  for  hearing. 

The  inability  of  appellants'  counsel  to  attend  the  trial  on 
account  of  the  sickness  of  his  child  might  have  afforded  a 
sufficient  ground  for  a  continuance  of  the  cause  had  an  ap- 
plication been  made,  but  the  fact  that  a  party  may  have  a 
good  cause  for  a  continuance  will  not  entitle  him  to  relief 
from  a  judgment  which  he  does  nothing  to  avert. 

It  appears  by  the  evidence  that  Fippen  asked  and  received 
information  respecting  the  probability  of  the  cause  of  Clark 
V.  Jones  being  reached  for  trial,  and  assumed  that,  because 
that  cause  stood  ahead  of  White  v.  Cress  well  on  the  trial 
calendar,  the  latter  would  not  be  reached.  The  telegram  re- 
ceived by  him  was  not  introduced  in  evidence,  nor  was  any 
excuse  given  for  the  omission,  and  we  know  nothing  of  its 
contents,  except  the  general  statement  contained  in  the  com- 
plaint and  affidavits.  Presuming  in  favor  of  the  ruling  of 
the  trial  court,  the  message  was  but  the  expression  of  the 
opinion  of  the  judge  respecting  the  progress  that  woold  ba 
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made  in  the  trial  of  causes^  and  not  a  positive  aDnouncement 
that  the  cause  to  which  it  referred  would  not  be  reached. 

There  is  generally  so  much  uncertainty  attending  trials 
that  it  is  impossible  to  foresee  what  progress  may  be  made 
in  a  few  days'  time^  and  a  party  would  not  ordinarily  be 
justified  in  acting  upon  the  judgment  of  anqjbher  that  a 
certain  cause  was  likely  to  be  carried  over  on  account  of  the 
quantity  of  business  ahead  of  it. 

.It  is  not  claimed  that  the  judge  gave  any  information  re- 
specting the  cause  in  question^  and  it  does  not  appear  that  it 
was  called  out  of  its  order^  so  we  do  not  think  that  suffi* 
cient  grounds  for  relief  exist. 

No  reason  is  shown  why  the  senior  member  of  the  firm 
of  Gifford  &  Fippen  did  not  attend  and  apply  for  a  contin- 
uance on  account  of  his  partner's  inability  to  attend  the  trials 
€zcept  the  general  assumption  that  the  cause  would  not  be 
reached  for  trial.  Besides,  the  defence  disclosed  is  of  the 
nature  of  a  counter-claim  and  set-off,  and  under  the  decis- 
ion of  the  court  in  the  case  of  Wills  v.  Browningy  96  Ind. 
149,  a  judgment  will  not  be  set  aside  for  the  purpose  of 
permitting  such  defences  to  be  asserted.  They  are  in  the 
nature  of  cross-actions,  and  the  appellants'  right  to  sue  for 
such  claims  is  not  prejudiced  by  the  judgment  in  the  case. 

Judgment  is  affirmed. 

Filed  Jan.  9, 1892. 


No.  465. 

Bowser  et  al.  v.  Cox. 

TsNAim  IK  Common. — Action  for  Rent. — Parties. — Where  there  is  a  joint 
demise  ezecated  by  tenants  in  common,  they  mast  join  in  actions  based 
upon  the  lease,  unless  the  lease  provides  for  a  separate  rendering  of 
rent  to  each,  or  a  separate  covenant  for  the  payment  of  rent  to  each. 
Bot  where  tenants  in  common  have  not  bound  themselves  by  a  joint 
demise,  but  are  claiming  rents  under  a  lease  made  by  the  ancestor, 
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their  rights  accord  with  their  interests,  the  aocming  rent  is  apportioned 
among  them,  and  the  tenant  can  be  compelled  to  paj  to  each  his  piopoi^ 
tionate  share. 

From  the  Marion  Circuit  Court. 

F.  Mo  Cray,  T.  J,  Terhune  and  B,  8.  Higgina,  for  appel- 
lants.       ^ 
H.  C.  Wilk  and  O.  W.  Spahr,  for  appellee. 

New,  J. — Harriet  E.  Cox,  the  appellee,  is  the  widow  of 
John  A.  Cox,  who  died  testate  in  April,  1889.  The  testator, 
on  the  16th  day  of  July,  1888,  leased  to  the  appellants  cer- 
tain real  estate,  with  an  elevator  and  machinery  connected 
therewith,  at  a  cash  rent  of  $50  per  month,  for  two  years 
from  and  after  the  15th  day  of  August,  1888.  The  testator 
left  as  his  only  heirs  his  widow,  the  appellee,  and  childran 
as  follows :  John  B.  Cox,  Mary  A.  Winters,  Margaret  A. 
Wall,  Joseph  E.  Cox,  Mabel  V.  Co?,  Ora  A.  Cox,  Robert 
McCune  Cox  and  Carrie  E.  Cox.  By  the  will  the  four  chil- 
dren first  above  named,  and  who  are  adults,  are  to  receive 
$700  each  less  any  advancement  made  to  them.  The  residue 
of  the  testator's  estate,  both  real  and  personal,  is  given  by 
the  will  in  equal  shares  to  the  appellee  and  the  four  children 
last  named,  said  children  being  minors. 

The  action  is  to  collect  rent  alleged  to  be  due  firom  the 
appellants  under  said  lease. 

The  complaint  is  4n  two  paragraphs.  With  the  first  par- 
agraph copies  of  the  will  and  lease  are  filed.  It  is  further 
shown  in  this  paragraph  of  the  complaint  that  the  legacies 
given  by  the  will  to  the  four  oldest  children,  and  all  debts 
of  the  estate,  have  been  paid,  and  that  therefore  an  adminis- 
tration  upon  the  estate  is  unnecessary. 

There  is  no  executor  named  in  the  will. 

Upon  issues  joined  the  cause  was  submitted  to  the  court 
for  trial,  with  finding  and  judgment  for  the  plaintiff  Ap- 
pellants then  moved  for  a  new  trial,  which  motion  was  over* 
ruled. 
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The  ground  of  demurrer  to  the  first  paragraph  of  the  com- 
plaint was,  that  there  was  a  defect  of  parties  plaintiff,  in  this, 
that  Mabel  Y.  Cox,  Robert  McCune  Cox,  Ora  A.  Cox  and 
Carrie  £•  Cox  are  necessary  parties  plaintiff. 

The  contention  of  counsel  for  the  appellants,  as  we  under- 
stand them,  is,  that,  inasmuch  as  the  four  children  last  named 
are^  under  the  will,  possessed  of  interests  in  the  estate  in 
common  with  the  appellee,  therefore  there  can  be  no  recovery 
of  any  part  of  the  rent  in  this  action  by  the  appellee  as  sole 
plaintiff. 

The  appellee  and  the  four  children  named  in  the  demurrer 

'  are  tenants  in  common,  but  the  lease  or  demise  on  which  the 

rent  has  accrued  was  not  made  by  them,  but  by  the  jancestor, 

and  hence,  as  tenants  in  common,  the  interest  of  each  is  in 

severalty. 

Where  there  is  a  joint  demise  executed  by  tenants  in  com- 
mon, they  must  join  in  actions  based  upon  the  lease,  unless 
the  lease  provides  for  a  separate  rendering  of  rent  to  each, 
or  a  separate  covenant  for  the  payment  of  rent  to  each.  But 
where  tenants  in  common  have  not  bound  themselves  by  a 
joint  demise,  but  are  claiming  rents  under  a  lease  made  by 
the  ancestor,  their  rights  accord  with  their  interests,  the  ac- 
cruing rent  is  apportioned  among  them,  and  the  tenant  can 
be  compelled  to  pay  to  each  his  proportionate  share.  Bliss 
Code  Pleading  (2d  ed.),  sections  67, 68,  69  ;  Oroahy  v.  Loop^ 
13  111.  625;  Cole  v.  Paiterwn,  25  Wendell,  456;  Jmea  v. 
Felch,  3  Bosworth,  63. 

We  do  not  think  our  code  has  changed  this  rule. 

The  interests  of  the  appellee  and  the  four  children  named 
in  the  demurrer  can  not  be  said  to  be  the  same,  for  they  are 
several  and  distinct.  Each  is  the  real  party  in  interest  as  to 
his  or  her  several,  though  undivided,  part.  It  is  unlike  the 
case  of  joint  tenants,  co-trustees,  partners,  joint  owners  or 
joint  contractors,  where  a  separate  judgment  would  not  be 
proper  in  favor  of  one  of  them. 
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The  eourt  did  not  err  in  overruling  the  demurrer  to  the 
first  paragraph  of  the  complaint. 
The  judgment  is  affirmed,  with  costs. 

.    Filed  Jan.  9, 1S92. 


No.  820. 
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Company. 

Plbadino. — Cbrnpfafnl. — Motion  to  Make  Mare  (kriam. — ^If  a  complaint  i« 
not  fufficiently  explicit  in  statement,  the  defendant's  remedy  is  by  a  mo" 
tion  to  m^ke  more  certain,  and  not  by  demurrer. 

pBAoncB. — Suetaming  Demurrer  to  Good  Special  Anawtr» — When  Harmleeo 
Error, — Sustaining  a  demurrer  to  a  good  special  answer  is  not  an 
available  error  where  the  facts  pleaded  are  admissible  under  the  gen- 
eral denial  already  in ;  and  the  subsequent  withdrawal  of  the  general 
denial  will  not  render  the  ruling  erroneous. 

From  the  White  Circuit  Court. 

E.  B.  Sellers  and  W.  E.  UU,  for  appellant. 
C  E.  Barrett^  for  appellee. 

Robinson,  C.  J. — ^The  appellee  commenced  this  action 
against  the  appellant  and  James  W.  Price  to  recover  upon  a 
bond  executed  by  them  to  indemnify  appellee  against  loss  by 
reason  of  a  certain  ditch  assessment  against  land  the  appel- 
lee was  about  to  place  a  loan  upon.  The  bond  reads  as  foU 
lows,  vis. :  ''  We,  James  W.  Price  and  Abram  Sluyter,  ac- 
knowledge ourselves  indebted  to  the  Union  Central  Life  In- 
surance Company  of  Cincinnati,  Ohio,  in  the  sum  of  five 
hundred  dollars,  to  be  collected  without  relief  firom  valua- 
tion or  appraisement  laws  of  the  State  of  Indiana. 

The  conditions  of  the  above  obligation  are  as  follows :  that 
whereas,  said  James  W.  Price  has  obtained  a  mortgage  loan 
from  said  life  insurance  company ;  and  whereas,  on  the  lands 
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mortgaged  there  is  now  due,  as  shown  by  the  records,  the 
sam  of  $446.60,  ditch  tax.  Now,  if  the  said  James  W.  Price 
shall  pay  all  of  said  ditch  tax,  and  save  said  company  whole 
irom  the  payment  of  all  or  any  part  thereof,  then  this  bond 
shall  be  void ;  otherwise  to  remain  in  full  force  and  effect  in 
law. 

'^Witness  our  hands  this  March  21st,  1884. 

"  Signed,  James  W.  Price. 

Abbam  Sluyter.*' 

The  material  allegations  contained  in  the  complaint  were 
that  the  defendant  James  W.  Price  was  the  owner  of  certain 
lands  in  White  connty,  Indiana,  therein  described,  against 
which  there  were  liens  for  ditch  assessments  on  account  of 
the  Columbia  E.  Logan  Ditch,  established  by  the  board  of 
commissioners  of  said  county,  as  shown  by  the  records  of 
said  county  ;  that  said  James  W.  Price  was  desirous  of  ob- 
taining from  the  plaintiff  a  loan  of  two  thousand  dollars,  to 
be  secured  by  mortgage  upon  said  lands,  executed  by  said 
James  W.  Price  and  his  wife ;  that,  for  the  purpose  of  induc- 
ing plaintiff  to  make  said  loan  and  accept  said  mortgage,  the 
defendants  executed  to  the  plaintiff  their  written  obligation 
for  the  sum  of  five  hundred  dollars,  upon  condition  that,  if 
said  James  W.  Price  should  pay  all  of  said  ditch  assessments, 
and  save  plaintiff  from  the  payment  of  all  or  any  part  thereof, 
then  said  obligation  should  be  void  (a  copy  of  said  obli- 
gation was  filed  with  and  made  a  part  of  the  complaint) ;  that 
in  consideration  of  the  execution  of  said  obligation  by  the  de- 
fendants, plaintiff,  on  said  21st  day  of  March,  1884,  made 
said  loan  of  money  to  said  James  W.  Price,  and  accepted  said 
mortgage  on  said  lands,  without  first  requiring  said  ditch  as- 
sessments to  be  paid  and  cancelled ;  that  afterwards  said 
James  W.  Price  made  default  in  the  payment  of  said  loan 
and  the  interest  thereon,  and  plaintiff  was  compelled  to  bring 
an  action  to  foreclose  said  mortgage,  by  which  action  plain- 
tiff obtained  judgment  in  said  court  May  25th,  1888,  for  the 
sum  of  (2,336.64,  and  costs,  and  an  order  for  the  sale  of  said 
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lands  to  paj  said  sam  ;  that  one  William  V.  White  was  made 
a  defendant  to  said  action  to  foreclose  plaintiff's  mortgage, 
and  at  the  trial  of  said  action  set  up  a  claim  for  a  large  sum 
of  money  paid  hj  him  at  a  sale  of  said  land  by  the  auditor 
and  treasurer  of  said  county,  to  pay  said  ditch  taxes  men- 
tioned in  defendant's  obligation,  which  claim  was  sustained 
by  judgment  of  said  court,  and  decree  was  entered  in  favor 
of  said  William  V.  White  for  the  sum  of  $560  on  account 
of  said  sale  and  on  account  of  said  ditch  assessments,  which 
said  court  declared  to  be  a  lien  upon  said  lands  senior  and 
paramount  to  the  lien  of  plaintiff's  mortgage,  and  the  decree 
of  sale  entered  in  favor  of  plaintiff  was  subject  to  all  claims 
of  said  William  Y.  White ;  that  said  James  W.  Price,  al- 
though notified  of  the  claims  of  said  White,  wholly  fiuled 
and  refused  to  pay  the  same,  and  failed  and  refused  to  appear 
and  defend  against  the  same  in  said  court,  notwithstanding 
he  was  many  times  requested  so  to  do,  and  said  plaintiff  was 
finally  compelled  to  pay  to  said  White,  on  account  of  said 
ditch  assessment,  a  large  sum  of  money,  to  wit,  $550,  which 
plaintiff  had  demanded  of  said  James  W.  Price,  which  he 
had  failed  and  refused  to  pay ;  and  that  demand  had  been 
made  upon  both  defendants  for  the  sum  of  money  named  in 
their  obligation  sued  on,  which  they  failed  and  refused  to 
pay.     Demand  for  judgment,  etc. 

James  W.  Price  was  not  in  court ;  he  was  not  served  with 
process,  and  did  not  appear  to  the  action,  and  as  to  him  the 
cause  was  dismissed. 

The  appellant  demurred  to  the  complaint  for  want  of  fisicts, 
which  was  overruled  and  exception  taken. 

The  appellant  then  answered  in  three  paragraphs :  First. 
General  denial.  /Second.  That  the  instrument  sued  on  was 
without  consideration.  Third,  Admitting  the  execution  of 
the  instrument  sued  on,  alleging  the  suretyship  of  the  ap- 
pellant, and  that  the  ditch  tax  mentioned  in  the  complaint 
was,  at  the  time  of  the  payment  thereof  by  the  appellee  as 
averred  in  the  ci>mp1aint,  only  an  apparent  lien  against  the 
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lands  in  said  complaint  described ;  that  long  before  the  fore- 
closure suit,  mentioned  in  said  complaint,  wherein  said  ditch 
assessment  was  adjudged  to  be  a  lien  on  said  land,  was  tried 
and  determined,  and  after  the  execution  of  said  bond,  all  of 
the  ditch  allotted  to  said  land  was  constructed  and  com- 
pleted by  the  then  owners  of  said  land,  and  by  others  for 
them,  and  accepted  by  the  board  of  commissioners  of  White 
county,  Indiana,  and  the  said  real  estate  was  discharged  of 
all  liens  on  account  of  said  ditch  or  any  tax  or  assessment 
therefor ;  that  the  appellant  was  not  a  party  to  said  suit  and 
never  had  any  notice  or  knowledge  of  the  same. 

The  appellee  demurred  to  the  third  paragraph  of  the  an- 
swer, which  was  sustained  and  exception  taken.  After  the 
court  sustained  the  demurrer  to  the  third  paragraph  of  the 
answer  the  appellant  withdrew  the  first  and  second  para* 
graphs  of  his  answer,  and  refused  to  plead  further;  and  there~ 
upon  the  cause  was  tried  by  the  court,  resulting  in  a  finding 
and  judgment  for  the  appellee. 

Under  the  assignment  of  errors^  it  is  alleged  that  the 
court  erred  in  overruling  the  demurrer  to  the  complaint^  and 
in  sustaining  the  demurrer  to  the  third  paragraph  of  the 
appellant's  answer. 

The  only  objection  made  by  the  appellant  to  the  com- 
plaint is,  that  it  does  not  show  any  valid  ditch  liens  against 
the  lands  mortgaged ;  that  the  complaint  deals  in  legal  con- 
clusions instead  of  facts.  This  statement  is  so  general  in  its 
character  as  to  constitute  no  objection  to  the  sufficiency  of 
the  complaint.  No  objection  is  pointed  out,  and  on  this  ac- 
count this  assignment  of  error  may  be  considered  waived. 
If  the  appellant  desired  a  more  explicit  statement  of  the 
&cts  his  remedy  was  by  motion,  and  not  by  demurrer ;  and, 
if  the  court  refused  to  require  the  appellee  to  make  the 
complaint  more  specific,  such  ruling  should  have  been  pre- 
sented to  this  court  by  proper  bill  of  exceptions. 

The  complaint  was  sufficient  to  withstand  a  demurrer, 
and  under  its  averments  there  was  a  cause  of  action  stated 
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against  the  appellant.  In  fact^  the  complaint  was  skilfully 
drawn,  and  contained  every  allegation  necessary  to  constitute 
a  cause  of  action  in  &vor  of  the  appellee  and  against  the 
appellant.  The  court  committed  no  error  in  overruling  the 
demurrer  to  the  complaint. 

As  before  stated,  after  the  ruling  of  the  court  in  sustain- 
ing the  demurrer  to  the  third  paragraph  of  the  answer,  the 
appellant  withdrew  the  first  and  second  paragraphs  of  his 
answer,  refused  to  plead  further,  and  judgment  was  rendered 
in  favor  of  the  appellee. 

In  considering  the  ruling  of  the  court  upon  this  answer,  it 
must  be  understood  that  when  the  court  made  its  ruling 
the  general  denial  had  not  been  withdrawn,  and  that  in  the 
ruling  the  court  had  in  view  all  the  pleadings  filed  in  the 
cause.  The  situation  must  appear  as  it  was  at  the  time  the 
court  ruled.  A  different  rule  would  not  be  fair  to  the  trial 
court. 

Where  a  pleading  has  been  withdrawn  after  the  ruling  has 
been  made,  the  fact  of  the  withdrawal  of  the  pleading  should 
not  be  allowed  in  any  way  to  affect  the  ruling.  Therefore,  if, 
at  the  time  the  ruling  was  made,  a  general  denial  had  been 
filed,  and  was  a  part  of  the  pleadings  in  the  cause,  sustaining 
a  demurrer  to  a  special  answer,  because  the  fiusts  specially 
pleaded  could  be  given  in  evidence  under  the  general  denial, 
could  not  be  made  erroneous  by  the  withdrawal  of  the  gen*, 
eral  denial. 

The  averments  in  this  answer  could  have  been  proven  un- 
der the  general  denial.  It  was  incumbent  upon  the  appellee 
to  prove  payment  of  the  lien  mentioned  in  the  obligation  in 
order  to  recover,  and  under  the  general  denial  appellant 
could  have  shown  the  lien  had  been  paid  by  him  as  surety  on 
the  bond,  by  the  principal  or  by  others,  by  the  procurement 
of  the  principal  on  the  bond  or  by  the  procurement  of  the 
appellant.  Besides,  the  answer  did  not  state  fiicts  sufficient 
to  constitute  a  defence  to  the  action.  No  attacK  is  made 
upon  the  written  instrument  sued  on,  in  which  it  was  agreed 
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that  at  the  time  of  its  ezecation  there  was  due  on  the  lands 
mortgaged,  as  shown  by  the  records,  the  sum  of  $446.60  ditch 
tax.  There  is  no  denial  in  the  answer  of  the  payment  of 
the  ditch  tax  by  the  appellee,  but  the  answer  says  when  paid 
that  it  was  only  an  ''  apparent  lien  '^  against  the  lands  de- 
scribed in  the  complaint.  It  was  not  competent  to  prove 
this  statement  under  the  stipulation  in  the  bond  that  the  ditch 
tax  was  a  lien  on  the  land.  The  charge  that  the  ditch  tax 
was  only  an  **  apparent  lien  '^  did  not  present  such  an  issue 
as  to  have  admitted  parol  evidence  to  explain,  vary  or  qual- 
ify the  written  instrument.  The  answer  also  alleges  "  That 
long  before  the  f6reclosure  suit  mentioned  in  said  complaint, 
wherein  said  ditch  assessment  was  adjudged  to  be  a  lien  on 
said  land,  was  tried  and  determined,  and  after  the  execution 
of  said  bond,  the  ditch  allotted  to  said  land  was  constructed 
and  completed  by  the  then  owners  of  said  land,  and  by 
others  for  them,  and  accepted  by  the  board  of  commissioners 
of  White  county,  Indiana,  and  said  real  estate  was  discharged 
of  all  liens  on  account  of  said  ditch  or  any  tax  or  assessment 
therefor." 

This  is  not  sufficient  to  constitute  a  charge  that  the  appel* 
lant,  or  the  principal  in  the  bond,  paid,  or  caused  to  be  paid, 
or  in  any  way  discharged,  said  lien. 

The  answer  does  not  show  by  whom,  or  at  whose  expense, 
the  work  was  done,  or  who  paid  for  it,  but  says  that  it  was 
done  by  the  then  owner  and  others  for  them.  It  is  not 
shown  whether  it  was  the  owners  under  the  mortgage  before 
foreclosure,  or  whether  it  was  the  owners  under  the  sherifl's 
sale  made  upon  the  decree  of  foreclosure,  that  paid  said  lien, 
or  caused  it  to  be  discharged ;  nor  is  it  shown  when  the  lien 
was  paid  or  discharged,  except  it  was  stated  that  it  was  after 
the  execution  of  the  bond,  and  the  bond  was  dated  in  1884. 

If  the  principal  in  the  bond  had  either  worked  out  or  paid 
the  tax  lien,  or  procured  it  to  be  done,  or  that  the  tax  lien 
had  been  paid  or  discharged  before  the  appellee  was  required 
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to  do  SO  to  protect  the  mortgage,  such  facts  should  have  been 
stated  in  the  answer. 

The  answer  carefully  avoids  alleging  any  &cts  that  show 
a  discharge  of  the  terms  of  the  bond  sued  on.  The  fact  that 
the  appellant  was  not  made  a  party  to  the  foreclosure  pro- 
ceedings makes  no  difference ;  he  was  neither  a  necessary  nor 
proper  party  to  the  foreclosure  case. 

The  court  ruled  correctly  in  sustaining  the  demurrer  to 
this  answer. 

Judgment  is  affirmed,  with  costs. 
Jan.  8»  1802. 


No.  393. 
GOODBUB  V.  SCHELLEB. 

Pleadiho.— DeieripftoA  (/  Beod  EttaU, — Gbmp(atii<.—iifMfKifiieiil.— Where 
premises  are  described  in  a  complaint  as  having  eighty  feet  front  on  a 
certain  street,  but  from  other  dimensions  given  it  is  evident  that  the 
pleader  intended  to  say  eighteen  feet  instead  of  eighty,  the  Appel- 
late Court  will  presume  the  complaint  to  have  been  amended  to  corres- 
pond with  the  proof. 

Same. — Descriptum  cf  BmX  EUate. — Rules  that  Qovem. — In  considering  the 
description  of  real  estate  in  a  pleading  or  instrument,  the  courts  will 
be  controlled,  first,  by  the  monuments;  second,  by  the  metes  and  bounds ; 
and,  lastly,  by  the  designated  quantity. 

Same. — Conflict  Between  Exhibit  and  Complaint, — Desenption  tn  ExhiShil  Om- 
troU, — Where  there  is  a  conflict  between  a  description  in  a  complaint, 
and  that  contained  in  an  exhibit,  properly  filed  with  the  complaint,  the 
description  contained  in  the  exhibit  will  control. 

From  the  Floyd  Circuit  Ck)urt. 

J.  V.  Kelso  and  S.  D,  Kelso,  for  appellant. 
(7.  L.  Jewett  and  H.  E.  Jeweit,  for  appellee. 

BeinharD;  J. — The  appellee  leased  to  the  appellant,  in 
writing;  a  certain  parcel  of  real  estate  in  the  city  of  New  Al- 
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hanj,  for  the  term  of  five  years.  After  the  lease  expired  the 
appellee  demanded  the  possession  of  the  premises,  and,  meet- 
ing with  a  refusal,  instituted  this  action  before  a  justice  of 
the  peace,  where  he  recovered  judgment.  The  cause  was 
appealed  to  the  circuit  court,  where  it  was  tried  de  novo,  and 
the  appellee  was  awarded  judgment  for  possession,  and  dam- 
ages for  the  detention.  The  only  alleged  error  which  |he 
appellant  relies  upon  is  the  overruling  of  his  motion  for  a 
new  trial.  One  of  the  reasons  assigned  for  the  motion  was 
the  insufficiency  of  the  evidence.  It  is  claimed  that  there 
10  a  fatal  variance  between  the  complaint  and  the  proof,  in 
the  matter  of  the  description  of  the  premises.  In  the  com- 
plaint the  ground  was  described  as  follows : 

'<  The  east  18  feet  of  the  west  38^  feet  of  the  front  90  feet 
of  lot  No.  2,  on  Upper  Market  street,  being  80  feet  front  on 
said  street,  and  extending  back  the  same  width  90  feet,''  etc. 

The  written  lease  in  evidence  contains  the  following  de- 
scription : 

^'  The  east  18  feet  of  the  west  38}  feet  of  the  front  90  feet 
of  Lot  No.  2,  Upper  Market  street.'' 

It  is  quite  apparent  that  instead  of  ^'  80  feet  front,"  what 
the  pleader  really  intended  to  say  was  '^  18  feet  front,"  for 
**  the  east  18  feet "  could  not  be  80  feet,  nor  more  than  18 
feet  in  width.  If  we  take  Lot  No.  2  to  have  a  north  front- 
age of  90  feet  on  Upper  Market  street,  as  each  of  the  de- 
scriptions clearly  points  out,  and  first  cut  off  from  the  west 
end  thereof  38}  feet,  and  then  from  the  piece  so  obtained  we 
take  off  18  feet  from  the  east  ^nd  running  back  the  full 
depth  of  the  lot,  which,  in  the  description  given  in  the  com- 
plaint, is  declared  to  be  90  feet,  we  have  the  premises  in  con- 
troversy 18  feet  front  and  90  feet  deep. 

Doubtless  the  trial  court  might  have  permitted  the  appel- 
lee to  make  the  amendment  in  the  manner  above  indicated 
so  as  to  conform  to  the  proof.  The  amendment,  being  to 
correct  a  mere  informality,  will  be  deemed  by^this  court  to 
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have  been  properly  made.  BwAanan  y.  State,  ex  rel.,  106 
Ind.  261 ;  Himona  v.  Busby,  119  Ind.  13. 

There  are  other  reasons  why  the  appellant's  contention 
can  not  prevail.  It  is  a  well-known  rule  that  in  oonsider- 
ing  the  description  of  real  estate  in  a  pleading  or  instra- 
ment,  the  courts  will  be  controlled,  first,  by  the  monuments; 
second,  by  the  metes  and  bounds ;  and,  lastly,  by  the  desig* 
nated  quantity.  Allen  v.  Kersey,  104  Ind.  1.  Tested  by 
this  rule,  the  statement  in  the  complaint,  ^*  being  80  feet 
front  on  said  street,^' which  is  one  of  quantity  merely,  mnst 
be  controlled  by  the  statement  preceding  it,  via. :  ^  The 
east  18  feet  of  the  west  38^  feet  of  the  front  90  feet  of  lot 
No.  2,''  which  is  one  of  boundary,  or  of  courses  and  dis- 
tances, rather  than  of  quantity. 

Again  :  The  foundation  of  the  appellee's  action  is  the 
written  lease,  and  this  is  properly  filed  as  an  exhibit  with  the 
complaint  in  the  case  at  bar.  The  description  in  the  lease 
is  admitted  to  be  the  correct  one.  But  where  there  is  a  con- 
flict between  a  description  in  a  complaint,  and  that  contained 
in  an  exhibit,  properly  filed  with  such  complaint,  the  latter 
controls.  Cotton  v.  State,  ex  rel,,  64  Ind.  573 ;  Bayless  v. 
Olenn,  72  Ind.  5 ;  Avery  v.  Dougherty,  102  Ind.  443. 

Hence,  we  conclude  that  there  is  no  variance. 

The  appellant  also  contends  that  the  evidence  fails  to  show 
that  the  appellant  had  possession  of  the  disputed  premises 
when  this  suit  was  commenced.  If  it  was  necessary  to  prove 
such  possession,  the  evidence  abundantly  establishes  it.  The 
appellant  himself  testified  |||iat  he  had  had  the  property  seven 
years,  and  that  during  the  last  five  years  he  had  held  it  un- 
der a  written  lease.  As  a  reason  for  his  refusal  to  surren- 
der the  place,  he  claimed  that  Scheller  said  he  might  hold 
the  property  as  long  as  he  (appellant)  wanted  it,  if  he  would 
pay  as  much  rent  for  it  as  any  one  else,  and  he  (Scheller)  did 
not  want  it  himself.  This,  coupled  with  the  written  lease, 
in  evidence,  gave  the  court  ample  ground  for  finding  that 
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the  appellant  was  unlawfally  holdiug  overi  if  th^  appellee 

was  required  to  prove  it. 

We  are  not  able  to  discover  any  error  in  the  record. 

Judgment  affirmed. 
FUed  Jan.  8, 1892. 


No.  441. 

The  City  op  New  Albany  v.  Ray. 

MmnciPAL  CoBPOHATiON. — ImprovemeniM,'^D^€eHu  Draina^. — LUMitp. 
— In  an  action  against  a  city  for  damages  for  wrongfoUy  collecting  a 
large  body  of  snrface  water  upon  a  public  alley,  by  artificial  means, 
without  providing  any  outlet  therefor,  whereby  the  plaintiff's  premises 
were  overflowed,  the  complaint  alleged  that  the  defendant  wrongfully 
excavated  alongside  of  the  plaintiff's  house  in  said  alley,  a  hole,  and 
caused  to  be  drained  therein  the  water  falling  and  flowing  upon  said 
alley,  without  providing  any  outlet  therefor,  thereby  causing  said  hole 
to  fill  up  with  water  and  overflow  plaintiff's  cellar,  etc. 

Held,  that  the  complaint  sufficiently  showed  that  the  city  was  engaged  in 
a  municipal  undertaking  from  which  the  alleged  injury  resulted. 

Sams. — OnsiajM  Han, — The  work  was  done  accoji^ing  to  the  terms  of  the 
contract,  and  the  imperfection  was  in  the  plan,  and  not  in  its  execu- 
tion. 

Hddj  that  the  city  was  answerable. 

PHAcncB. — Inatmetiona. — Dimdvag  Verdict, — It  is  within  the  power  of  the 
trial  court  to  control  the  verdict  by  instructions  only  when  there  is  a 
total  absence  of  evidence  upon  some  essential  issue,  or  where  there  is 
no  conflict,  and  the  evidence  is  susceptible  of  but  one  inference. 

From  the  Floyd  Circuit  Coart. 

(7.  L.  Jewett  and  H.  E,  JewM^  for  appellant. 
J.  V.  Kdso  and  C  2).  KeUoy  for  appellee. 

Cbumpackeb,  J. — Ray  sned  the  city  of  New  Albany  for 
wrongfully  collecting  a  large  body  of  sur&ce  water  upon  a 
public  alley,  by  artificial  means,  without  providing  any  out- 
Vol.  3.— 21 
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let  therefor,  whereby  the  plaintiff's  premises  were  over- 
flowed and  damaged. 

There  are  three  paragraphs  of  complaint,  to  each  of  which 
a  demurrer  was  filed  and  overruled.  An  answer  was  filed 
and  the  cause  was  tried  by  a  jury.  A  verdict  was  returned 
in  favor  of  the  plaintiff,  upon  which  judgment  was  ren- 
dered. 

The  first  question  for  decision  arises  upon  the  demurrer  to 
the  first  paragraph  of  complaint. 

It  is  insisted  that  this  paragraph  does  not  show  that  the 
city  was  engaged  in  any  municipal  undertaking  from  which 
the  alleged  injury  resulted.  The  averments  upon  this  subject 
are  as  follows :  ''  That  said  defendant,  without  right,  wrong- 
fully and  unlawfully  dug  and  excavated  alongside  of  her 
said  house  in  said  public  alley,  a  hole  sixty  feet  long,  twenty 
feet  wide  and  two  feet  deep,  and  caused  to  be  drained  therein 
the  water  falling  and  flowing  upon  said  alley,  without  pro- 
viding any  outlet  therefor,  thereby  causing  said  hole  to  fill 
up  with  water  and  overflow  into  plaintiff's  said  cellar,  etc." 

By  express  statutory  provision  municipal  corporations 
have  exclusive  control  of  streets  and  alleys,  and  the  estab- 
lishment and  maii^nance  of  drains  and  sewers.  It  appears 
from  the  allegations  quoted  above  that  the  city  excavated  a 
basin  upon  a  public  alley,  into  which  it  drained  such  alley, 
and  provided  no  outlet  for  the  water ;  and  this,  we  think,  was 
sufficient  to  show  that  work  was  done  in  the  execution  of  a 
corporate  power.  The  power  of  a  city  to  improve  streets 
or  construct  drains  does  not  depend  upon  the  formal  adop- 
tion by  the  common  council  of  any  plan  or  system  for  such 
improyement  or  drainage. 

Where  a  city,  by  artificial  means,  collects  a  body  of  water 
it  must  use  reasonable  care  to  provide  an  adequate  outlet 
therefor,  and,  if  it  fails  to  do  this,  and  an  injury  results  to 
private  property  in  consequence  thereof,  the  city  is  liable  for 
the  damages.  Tovm  of  Monticellov.  FoXypost,  p.  4fil ;  Davis 
V.  OUy  of  Orawfordsvilley  119  Ind.  1 ;  Rice  v.  City  of  Evan9^ 
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ville,  108  Ind.  7 ;  Oity  of  EmnmUe  v.  Decker,  84  Ind.  325 ; 
WeU  V.  City  of  Madison,  75  Ind.  241 ;  City  of  Indianapolis 
V.  Lawyer,  38  Ind.  348. 

There  was  do  error  in  the  ruling  upon  the  demurrer. 

Instractions  were  asked  at  the  proper  time,  directing  a 
verdict  in  favor  of  the  appellant.  They  were  properly  re- 
fusedy  as  there  was  evidence  fairly  tending  to  prove  a  lia- 
bility upon  the  part  of  appellant.  It  is  within  the  power 
of  the  trial  court  to  control  the  verdict  by  instructions  only 
where  there  is  a  total  absence  of  evidence  upon  some  essen- 
tial issue,  or  where  there  is  no  conflict,  and  the  evidence  is 
susceptible  of  but  one  inference.  Tennessee,  etc.,  Go.  v. 
Sargent,  2  Ind.  App.  458 ;  Hall  v.  Durhan^^  109  Ind.  434 ; 
Wabash  R.  W.  Co.  v.  Williamson,  104  Ind.  164;  Vance  v. 
Vance,  74  Ind.  370 ;  Dodge  v.  Gaylord,  53  Ind.  365. 

It  is  further  insisted  that  the  work  upon  the  alley  was 
done  by  competent  contractors,  and  if  any  injury  resulted 
therefrom  they  would  be  responsible  and  not  the  city. 

There  was  ample  evidence  showing  that  the  work  was 
done  according  to  the  terms  of  the  contract,  and  the  imper- 
fection was  in  the  plan  and  not  in  its  execution.  An  imperfect 
and  unskilful  plan  was  adopted,  the  execution  of  which 
caused  a  large  body  of  surface  water  to  collect  in  a  basin 
excavated  in  the  alley  adjacent  to  appellee's  house  without 
any  outlet  whatever,  and  the  water  thus  collected  was  dis- 
charged into  the  appellee's  cellar.  For  this  wrong  the  appel- 
lant is  unquestionably  answerable.  Oity  of  Terre  Haute  v. 
Hudmd,  112  Ind.  542  ;  Gty  of  North  Vernon  v.  Voegler,  103 
Ind.  314. 

There  is  no  error  in  the  record. 

Judgment  is  affirmed. 

FUed  Jan,  8, 1892. 
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Nichols  £t  al.  v.  Pbbssleb. 

Afpbllats  CoxTBT.~i2eoiei0.—  Weighi  of  fWdenee.— Where  there  10  eyi- 
dence  tending  to  support  the  finding  and  judgment  of  the  trial  court  on 
all  material  points,  the  Appellate  Court  will  not  reTene  the  judgment 
on  the  weight  of  the  evidence. 

Damages. — For  damages  held  not  exoessiTe  in  an  action  to  recover  for 
stone  drilling,  see  opinion. 

From  the  Mooroe  Circait  Court. 

22.  A,  Folk  and  E.  Oorr,  for  appellants. 

H.  C  Duncan  aad  J.  C.  Batnuin,  for  appellee. 

New,  J. — This  is  an  action  by  the  appellee  against  the  ap- 
pellants to  recover  for  what  is  termed  in  the  complaint  core 
stone  drillings  alleged  to  have  been  done  by  the  former  for 
the  latter. 

The  complaint  is  in  two  paragraphs,  the  first  on  an  open 
account,  the  second  on  an  alleged  oral  contract,  by  which  the 
appellants  agreed  to  pay  the  appellee  two  dollars  for  each  foot 
he  should  drill. 

Upon  issues  joined  there  was  a  trial  by  jury,  with  verdict 
and  judgment  for  the  appellee  in  the  sum  of  f  125. 

The  appellants  moved  for  a  new  trial,  which  motion  was 
overruled  by  the  court,  and  exception  saved. 

Of  the  several  errors  assigned  by  the  appellants,  the  only 
one  discussed  is  the  overruling  of  the  motion  for  a  new  trial. 

The  grounds  for  a  new  trial  noticed  by  counsel  for  the  ap- 
pellants in  their  brief  are,  that  the  verdict  is  not  sustained 
by  sufficient  evidence,  that  the  damages  assessed  by  the  jury 
are  excessive,  and  that  the  court  erred  in  instructions  given 
to  the  jury. 

We  have  carefully  examined  the  evidence,  and,  while  it  is 
not  free  from  conflict,  we  think  it  tends  to  support  the  ver- 
dict. 

It  is  contended  by  the  appellants  that  the  holes  were  to  be 
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drilled  fifty  feet  deep  or  nothing  was  to  be  paid  by  them  for 
the  work  done. 

None  of  the  holes  were  drilled  to  that  depth,  but  there  is 
evidence  which  strongly  tends  to  show  that  a  depth  so  great 
as  fifty  feet  was  not  required  by  the  appellants  while  the  work 
was  being  done,  and  that  the  work  as  done  was  accepted  by 
them  as  satisfactory. 

When  there  is  evidence  tending  to  support  the  finding  and* 
judgment  of  the  trial  court  on  all  material  points  this  court 
will  not  reverse  the  judgment  on  the  weight  of  evidence. 
FlowerB  v.  MoCkinnj  1   Ind.  App.  359;    LMen  v.  Wright 
School  Tp.,  1  Ind.  App.  92 ;    Skidds  v.  Moore,  84  Ind.  440. 

The  damages  assessed  by  the  jury  do  not  seem  to  be  ex- 
cessive. 

Two  holes  thirty-five  feet  deep  each  were  drilled,  which 
were  not  paid  for,  and  there  was  evidence  from  which  the 
jury  might  find  that  the  work  as  done  by  the  appellee  was 
worth  (2  per  foot,  which  would  amount  to  $140.  The  ver- 
dict was  for  only  |126. 

The  instruction  complained  of  was  a  correct  statement  of 
the  law  under  the  issues  and  evidence. 

The  judgment  is  affirmed,  with  ten  per  cent,  damages  and 
costs. 

FUed  Jan.  8, 1892. 


No.  139. 

Hanket  V.  Downey. 

Pboxubobt  Nots.— 4>«eia/  VerdicL^Faihure  of  Gonnderafion.— In  an  ac* 
tion  upon  promiwory  notes  governed  by  the  law  merchant,  brought 
tgainst  the  maker  by  the  plaintiff,  to  whom  theji  had  been  endorsed  by 
the  payee  before  matarity,  the  plaintiff  was  not  entitled  to  judgment 
npon  a  special  verdict  which  found  that  the  warranted  machine  for 
which  the  notes  were  given  was  worthless,  and  that  the  agent  who  pur- 
chased the  notes  in  suit  for  the  plaintiff  knew  at  the  time  that  the 
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maker  had  refufed  pajment  bacaose  of  the  worthless  character  of  the 
consideration  for  which  thejr  were  giyen. 

Sams. — JSjpeeial  Verdiei. — SlaUmmU  of  CkmdutionB  of  Law, — A  special  verdict 
is  bad  which  slates  that  at  the  time  the  agent  purchased  the  notes  for 
the  plaintiff  he  knew  from  the  appearance  of  the  same,  and  from  the 
circnmstanoes  of  their  offer  for  sale,  that  there  was  a  dispnte  between 
the  maker  and  the  pajce  as  to  the  validitj  of  the  notes,  and  that  the 
maker  had  refused  to  pay  the  same  on  account  of  some  defence  claimed 
by  him  thereto.  It  is  the  office  of  a  special  verdict  to  state  facts  sim- 
ply and  to  leave  all  conclusions  of  law  to  the  court.  • 

Same. — Aetion  on  Oommereial  Paper. — FaUure  of  Oonndgration. — Knowledge 
ef  Dtfwiwe. — How  Shown. — ^In  an  action  on  commercial  paper  held  by 
one  who  purchased  it  for  value  before  maturity,  where  the  defence  is 
failure  of  consideration,  it  is  necessary  to  show  that  the  plaintiff 
had  knowledge  of  the  defence  existing  against  the  payee,  his  endorser, 
or  to  show  facts  which  create  a  legal  presumption  that  he  acted  in 
bad  faith  in  abstaining  from  inquiry  which  would  have  resulted  in 
such  knowledge.  The  circumstances  which  will  justify  such  an  infer- 
ence must  be  pointed  and  emphatic,  and  must  lead  directly  and  irre- 
sistibly to  the  conclusion  that  the  purchaser  had  notice,  before  the 
presumption  that  he  purchased  the  note  in  good  faith  can  be  over- 
thrown. 

From  the  Howard  Circuit  Court. 

J.  0.  Blacklidge,  W.  E.  Blacklidge,  B.  G.  Moon  and  B.  B. 
Johnson^  for  appellant. 
/.  (yBrien  and  C.  C.  Shirley^  for  appellee. 

Black,  J. — This  was  an  action  on  two  promissory  notes, 
governed  by  the  law  merchant,  and  payable  on  or  before 
September  1st,  1886,  brought  against  the  appellee,  the  maker, 
by  the  appellant,  to  whom  they  had  been  endorsed  by  the 
payee  before  maturity. 

There  was  an  answer  in  several  paragraphs.  A  demurrer 
to  these  paragraphs  jointly  was  overruled,  and  the  appellant 
replied  by  general  denial.  A  trial  by  jury  resulted  in  a 
special  verdict,  on  which  judgment  was  rendered  for  the  ap- 
pellee. This  judgment  was  i^eversed  by  the  Supreme  Court. 
Hankey  v.  Dovmeyj  116  Ind.  118.  A  motion  in  that  court 
to  make  the  mandate  more  specific  was  overruled.  Upon 
the  return  of  the  cause  to  the  court  below,  the  appellant 
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moved  for  judgmeDt  in  her  favor  upon  said  special  verdict. 
This  motion  having  been  overruled,  the  cause  was  again 
tried  by  jury,  and  another  special  verdict  was  returned. 
The  appellant's  motion  for  judgment  on  this  special  verdict, 
and  her  motion  for  a  new  trial  having  been  overruled,  the 
court  sustained  a  motion  of  the  appellee  for  judgment  on 
the  special  verdict,  and  rendered  judgment  accordingly. 

We  are  first  required  to  consider  the  action  of  the  court 
in  overruling  the  appellant's  motion  for  judgment  on  the 
first  special  verdict  after  the  return  of  the  cause  from  the 
Supreme  Court. 

There  is  a  dispute  between  counsel  as  to  the  proper  effect 
of  the  decision  of  the  Supreme  Court  on  the  former  appeal, 
it  being  contended  on  behalf  of  the  appellant  that  the  judg- 
ment of  reversal  made  it  the  duty  of  the  circuit  court  to 
render  judgment  for  the  appellant  upon  the  spec^l  verdict, 
while  counsel  for  the  appellee  contend  that  the  judgment 
was  reversed  by  the  Supreme  Court  for  error  in  overruling 
the  demurrer  to  the  fourth  paragraph  of  answer. 

The  question  discussed  by  the  Supreme  Court  and  decided 
against  the  appellee  was  presented  by  the  fourth  paragraph 
of  answer,  and  also  in  the  seventh  finding  of  the  special 
verdict. 

Though  the  fourth  paragraph  of  the  answer,  under  the 
doctrine  of  the  decision  on  appeal,  was  insufficient,  there 
could  be  no  error  in  overruling  the  demurrer,  for  it  was  ad- 
dressed to  all  the  paragraphs  jointly,  and  some  of  them  were 
sufficient. 

It  does  not  appear  by  the  record  that  any  action  upon  the 
demurrer  was  taken  after  the  return  of  the  cause  to  the  court 
below,  but  the  fourth  paragraph  of  answer  seems  to  have 
been  treated  thenceforth  as  bad,  and  in  the  rendition  of  the 
last  judgment  the  costs  were  apportioned  with  reference  to 
^'  the  time  of  the  ruling  on  the  demurrer  to  the  fourth  para- 
graph of  answer.'' 
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No  question  is  made  here  concerDing  this  apportionment 
q(  the  costs. 

The  facts  stated  in  the  first  special  verdict,  so  far  as  they 
need  be  stated  for  the  purposes  of  this  decision  were,  in  sab- 
stance,  that  the  notes  sued  on  were  given  in  consideration 
of  the  purchase  by  the  maker  from  the  payee  of  one  Empire 
Twine  Binder  Reaping  Machine ;  that,  when  said  machine 
was  purchased,  the  payee,  through  his  agent,  warranted  it  in 
certain  respects  stated ;  that  the  appellee  relied  upon  the 
warranty,  and  purchased  the  machine  and  executed  the  notes 
upon  the  strength  thereof;  that  the  machine  was  defective 
in  certain  respects  stated,  being  those  as  to  which  it  was 
warranted ;  that  its  defects  were  irremediable ;  that  by  reason 
thereof  the  machine  was  rendered  wholly  worthless ;  that 
appellee  offered  to  return  it  as  soon  as  it  was  found  that  it 
oould  not  ^  made  to  perform  its  offices,  and  the  payee  re- 
fused to  receive  it,  and  refused  to  attempt  to  repair  iL 

In  the  seventh  finding  of  this  verdict  it  was  stated  that 
said  machine  was  an  article  patented  under  the  laws  of  the 
United  States,  and  sold  and  manufactured  under  and  by 
virtue  of  such  patent ;  that  it  was  purchased  by  the  appellee 
in  Howard  county,  in  this  State ;  that  at  the  time  of  such 
purchase  the  patentee,  nor  any  one  in  his  behalf,  had  not  filed 
with  the  clerk  of  said  county  copies  of  his  letters  patent, 
duly  authenticated,  together  with  an  affidavit  that  the  same 
were  genuine  and  had  not  been  revoked  nor  annulled,  and 
that  the  person  selling  the  same  had  full  power  to  sell  and 
barter  such  patent-right ;  that  the  person  taking  the  notes  in 
suit  did  not  insert  in  the  body  thereof  the  words,  ^'  Given  for 
a  patent-right,"  above  the  signature  of  the  maker,  or  any 
other  words  of  similar  import ;  that  said  notes  were  so  ex- 
ecuted for  no  other  or  different  or  additional  consideration 
^'  than  that  stated  above ;  that  the  appellant,  when  she  be- 
came  the  owner  of  the  notes  in  suit,  knew  all  the  facts  stated 
in  this  seventh  finding." 

It  was  further  stated  in  subsequent  paragraphs  of  the  ver- 
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diet  that  the  appellant  purchased  said  notes  on  the  28th  of 
Aagost,  1885,  at  their  face  valae^  and  that  they  were  accepted 
hy  the  appellant  in  payment  of  a  debt  previously  owing  to 
her  from  the  payee  for  lumber  theretofore  furnished  the 
payee  by  the  appellant ;  that  the  notes  had  been  sent  to  Ko- 
komo  for  collection  prior  to  their  transfer  to  the  appellant, 
and  payment  was  refused,  and  that  at  the  time  of  said  trans« 
fer  each  of  tl|e  notes  showed  upon  the  back  thereof  that  it 
had  been  endorsed  for  collection,  the  first  to  Russell  &  Dol*- 
man,  and  the  second  to  Blacklidge  &  Blacklidge,  both  of 
said  firms  doing  business  in  Kokomo  ;  that  one  Angell  was 
at  the  time  the  active  agent  of  the  appellant  in  puixshasing 
said  notes,  and  knew  at  that  time  that  the  appellee  had  re- 
fused payment  ^^  because  of  the  worthless  character  of  the 
consideration  for  which  they  were  given.'' 

In  the  second  special  verdict  it  was  shown  that  the  first 
described  of  the  two  notes  in  suit  and  a  third  note  were 
given  in  payment  for  an  Empire  reaper,  which  fiict  was 
shown  on  the  face  of  the  notes ;  that  said  machine  was  sold 
by  the  payee  to  the  appellee  with  warranty  stated ;  that  there 
was  a  breach  of  the  warranty,  the  facts  of  the  breach  being 
alleged,  and  that  the  machine  was  worthless;  that  said 
third  note  had  been  surrendered  by  the  payee  to  the  appel- 
lee, who  paid  the  payee  a  certain  sum  in  money  and  exe- 
cuted the  other  note  in  suit  in  compromise  and  in  lieu  of 
said  third  note ;  that  it  was  agreed  by  the  payee  that  if  the 
appellee  would  execute  said  other  note  in  suit,  and  pay  said 
sum  of  money,  the  payee  would  cause  said  machine  to  be  re- 
paired and  its  defects  to  be  remedied  so  that  it  would  do 
good  work,  or  would  furnish  the  appellee  a  new  machine ; 
but  the  payee  wholly  failed  and  refused  to  keep  and  perform 
said  agreement;  and  that  in  said  other  note  in  suit  it  was 
recited  that  it  was  given  in  consideration  of  one  Empire 
binder  purchased  by  the  appellee ;  that  the  appellant  was  a 
lumber  dealer  in  Akron,  Ohio,  and  regularly  furnished  the 
payee  large  quantities  of  lumber  for  the  manufacture  of  said 
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machineSi  for  which  the  payee,  who  resided  in  the  same  city, 
made  monthly  settlements ;  that  the  business  of  the  appel* 
lant  was  managed  by  one  Angell,  and  the  appellant  had  no 
personal  knowledge  of  the  assignment  to  her  of  said  notes 
till  after  the  assignment ;  thai  said  Angell,  for  the  appellant, 
allowed  the  payee  the  face  value  of  said  notes  in  settlement 
of  a  pre-existing  debt  owing  to  the  appellant  from  the  payee 
for  lumber  furnished  him  prior  to  said  assignment ;  that  at 
the  time  said  Angell  purchased  said  notes,  he  knew  from  the 
appearance  of  the  same,  and  from  the  circumstances  of  their 
offer  for  sale,  that  there  was  a  dispute  between  the  appellee 
and  the  payee  as  to  the  validity  of  said  notes,  and  that  the 
appellee  had  refused  to  pay  the  notes  on  account  T>f  some  de* 
fence  claimed  by  him  thereto. 

Passing  by  matters  not  disputed  by  counsel,  we  will  ex- 
amine only  the  question  whether  either  of  these  verdicts 
sufficiently  shows  notice  to  the  appellant  of  the  appellee's 
defence  of  failure  of  consideration. 

Notice  to  the  agent  while  acting  as  such  in  the  purchase 
of  the  notes  would  affect  his  principal,  the  appellant,  and 
bind  her  to  the  same  extent  as  if  received  by  her.  Carithers 
V.  Stuart,  87  Ind.  424 ;  Cox  v.  Reynolds,  7  Ind.  257  (262). 

The  instruments  sued  on  being  commercial  paper  held  by 
one  who  pui*chased  them  for  value  before  maturity,  the  ques- 
tion is  whether  or  not  either  of  the  verdicts  shows  that  she 
had  knowledge  of  the  defence  existing  against  the  payee, 
her  endorser,  or  shows  facts  which  create  a  legal  presump- 
tion that  she  acted  in  bad  faith  in  abstaining  from  inquiry 
which  would  have  resulted  in  such  knowledge. 

The  cfrcumstances  which  will  justify  such  an  inference 
must  be  pointed  and  emphatic,  and  must  lead  directly  and 
irresistibly  to  the  conclusion  that  the  purchaser  had  notice, 
before  the  presumption  that  he  purchased  the  note  in  good 
feith  can  be  overthrown.  Tescher  v.  Merea,  118  Ind.  686 ; 
Tiedeman  Com.  Pap.,  section  289. 

In  Citizens  Bank  v.  Leonhart,  126  Ind.  206,  it  is  said  that 
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persons  dealing  in  commeroial  paper  are  expected  to  use  rea- 
sonable diligence,  when  such  paper  is  offered  for  sale  under 
circumstances  that  are  calculated  to  excite  the  suspicion  of  a 
reasonably  cautious  person. 

If  the  endorsee  of  a  negotiable  promissory  note  before 
maturity  knew  &cts  which  if  inquired  into  would  have  led 
to  information  of  an  equity  of  the  maker,  the  endorsee  must 
be  regarded  as  affected  with  knowledge  of  all  that  the  inquiry 
would  have  disclosed.     Hulbert  v.  Douglas^  94  N.  C.  122* 

The  suspicious  circumstances  which  will  thus  require  in- 
vestigation must  be  of  a  substantial  character,  and  so  strong 
that  bad  faith  on  the  part  of  the  endorsee  may  reasonably 
be  inferred.  Hamilton  v.  V&ugkt,  34  N.  J.  L.  187;  Tiede- 
man  Com.  Pap.,  sections  289,  300. 

^*  It  is  quite  clear  and  well  settled  that  the  purchaser  need 
Dot  have  notice  of  the  particular  fraud,  or  equity  or  illegal- 
ity, in  order  to  be  affected  by  it.  It  is  sufficient  that  there  be 
notice,  actual  or  constructive,  that  there  is  some  fraud,  or 
equity  or  illegality  affecting  the  original  parties.'^  Daniel 
Neg.  Inst.,  section  799 ;  Tiedeman  Com.  Pap.,  section  300. 

A  purchaser  of  a  promissory  note,  who  at  the  time  of  the 
purchase  is  told  that  the  maker  claims  the  note  was  given 
without  consideration,  and  that  he  would  have  to  be  sued 
before  he  would  pay  it,  is  not  a  bona  fide  purchaser.  Boyce 
V.  (?€yer,  2  Mich.  N.  P.  71. 

In  the  first  special  verdict  it  is  stated  that  the  agent  who 
purchased  the  notes  in  suit  knew  at  the  time  that  the  appel- 
lee had  refused  payment  because  of  the  worthless  character 
of  the  consideration  for  which  they  were  given. 

In  view  of  the  finding  that  the  warranted  machine  for 
which  the  notes  were  given  was  worthless,  we  can  not  con- 
clude that  the  appellant  was  entitled  to  judgment  on  this 
verdict. 

In  the  second  verdict  it  was  found  that  at  the  time  the 
agent  purchased  the  notes  he  knew  from  the  appearance  of 
the  same,  and  from  the  circumstances  of  their  offer  for  sale. 
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that  there  was  a  dispute  between  the  maker  and  the  payee  as 
to  the  validity  of  the  notes,  and  that  the  appellee  had  refused 
to  pay  the  same  on  account  of  some  defence  claimed  by  him 
thereto. 

This  amounted  to  a  finding  that  the  appearance  of  the  notes 
and  the  circumstances  of  their  offer  for  sale  constituted  no* 
tice  to  the  agent  of  such  a  dispute,  and  of  a  refusal  to  pay 
for  such  a  reason. 

It  is  the  office  of  a  special  verdict  to  state  fitcts  and  to 
leave  all  conclusions  of  law  to  the  court.  The  facts  from 
which  notice  to  the  endorsee  of  a  defence  to  the  commercial 
paper  might  have  been  inferred  should  have  been  found  and 
stated  for  the  consideration  of  the  court. 

We  are  of  the  opinion  that  the  case  is  one  in  which  there 
should  be  a  new  trial. 

The  judgment  is  reversed,  and  the  cause  is  remanded  for 
a  new  trial. 

Filed  Jan.  8, 1892. 


No.  293. 

The  Phenix  Insurance  Ck>MPANY  v.  Pigkel. 

Inbubance. — Action  Upon  JPdiey. — NcUce  of  Loss, — Waiver  of  NoUee. — At€r* 
meiUin  ComplairU, — Sufficiency  of. — In  an  action  upon  a  policy  of  insar- 
ance  which  provided,  among  other  things,  that  the  insured  should  give 
the  company  notice  of  any  loss  thereunder  forthwith,  and  furnish  proof 
of  such  loss  within  a  specified  time,  the  complaint  sufficiently  avers  a 
waiver  of  such  provision  when  it  shows,  by  necessary  implication,  that 
the  company  had  actual  notice  of  the  loss,  and  waived  further  notice 
and  proof  within  the  time  in  which  the  insured  could  yet  have  per- 
formed the  conditions  and  saved  bis  rights  under  the  policy. 

Same. — Age  cf  Building  Iiunred — Warranty  ca  to. — Where  the  insured,  in 
an  application  for  insurance,  warranted  that  the  building  was  only 
twelve  years  old,  there  was  no  breach  of  this  warranty  in  the  fact  thai 
a  portion  of  the  material  used  in  the  reconstruction  of  the  building  on 
which  the  policy  was  placed  was  more  than  twelve  yean  old.    The  mgt 
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of  a  building  must  be  computed  from  the  date  of  its  erection,  and  not 
from  the  age  of  the  materials  used  in  constructing  it. 

Same. — Notice  of  Lorn, — Dday  in  Giving. — Sufficient  Excuse  for. — The  fact 
that  the  adjuster  of  the  insurance  company  visited  the  scene  of  the 
conflagration  on  the  day  after  the  loss  for  the  purpose  of  obtaining  in- 
formation relative  thereto,  and  at  that  time  informed  the  insured  that 
no  notice  or^proof  of  loss  need  be  furnished  by  him,  is  sufficient  to  ac- 
count for  the  failure  of  the  insured  to  give  the  company  written  notice 
of  his  loss  until  fifty  days  after  the  loss  had  occurred. 

Same. — JReeeipt  of  Notice. — From  what  May  be  Inferred. — The  receipt  of  the 
notice  by  the  company  may  be  inferred  from  the  uncontradicted  evi- 
dence tiiat  it  was  duly  mailed  in  an  envelope,  plainly  addressed  to  the 
insurance  company  at  its  general  office,  and  stamped  with  sufficient 
United  States  postage,  the  company  not  denying  its  receipt. 

Principal  aud  Agent. — DeclaratioM  of  Agent  aa  to  Agency, — Where  the 
agency  of  a  party  has  been  established  by  competent  evidence,  it  is  not 
harmful  error  to  admit  the  declaration  of  the  agent  to  the  effect  that 
he  was  acting  as  such  duly  authorized  agent* 

From  the  Sullivan  Circuit  Court. 

J.  MoOabe  and  E,  F.  McCabe,  for  appellant. 

W.  A.  (Mlap,  C.  B.  Kessinger,  O.  W.  BuffznA  J.  8.  Bays^ 

for  appellee. 

• 

Crumpacker^  J. — This  case  was  first  tried  in  the  Knox 
Circuit  Court  and  resulted  in  a  judgment  in  favor  of  the  in- 
surance company.  An  appeal  was  taken  to  the  Supreme 
Courts  and  the  judgment  was  revei'sed  upon  questions  arising 
upon  the  pleadings.  Pickel  v.  Phenix  Ins.  Go.,  119  Ind. 
291.  Upon  the  return  of  the  cause^  the  trial  court  changed 
its  rulings  upon  the  several  paragraphs  of  answer  and  reply 
conformably  to  the  opinion  on  the  former  appeal,  and  the 
cause  was  taken  to  Sullivan  county  on  change  of  venue, 
where  it  was  tried  upon  the  issues  thus  reformed  without 
alteration  or  amendment.  A  special  verdict  was  returned 
upon  which  the  appellee  had  judgment. 

The  policy  sued  upon  contained  a  provision  requiring  the 
insured  to  give  the  company  notice  of  any  loss  thereunder 
forthwith,  and  to  furnish  proof  of  such  loss  within  a  speci- 
fied time. 


•        ' 
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It  is  iDfiifited  on  behalf  of  appellant  that  the  second  para- 
graph of  complaint  is  defective  in  that  it  does  not  show  a 
compliance  with  this  requirement,  nor  a  sufficient  excuse  for 
failing  to  do  so. 

No  cross-error^  were  assigned  upon  the  former  appeal,  and 
the  sufficiencj  of  the  paragraph  of  complaint  in  question 
was  not  discussed  in  the  opinion ;  jet,  in  holding  several  par- 
agraphs of  the  answer  bad  upon  demurrer,  the  court  impli- 
edly adjudged  the  complaint  sufficient  upon  the  theory  that 
a  cause  will  not  be  reversed  for  overruling  a  demurrer  to  a 
defective  answer  unless  it  is  addressed  to  a  good  complaint. 
This  rule  has  reference  to  the  complaint  as  a  whole,  how- 
ever, and  in  this  case  there  are  two  paragraphs  of  complaint, 
the  first  of  which  is  conceded  to  be  good,  so  it  can  not  be 
said  that  the  Supreme  Court  passed  upon  the  sufficiency  of 
the  paragraph  under  consideration,  even  by  implication,  and 
we  are  free  to  consider  it  now. 

Relative  to  the  performance  of  precedent  conditions,  this 
paragraph  states  that  ^'  The  plaintiff  further  avers  that  he 
performed  all  of  the  conditions  of  said  contract  upon  his 
part  except  this,  that  he  did  not  immediately  notify  the  de- 
fendant in  writing  of  said  loss,  and  did  not  make  and  send 
or  take  to  the  defendant  proof  of  said  loss  or  damage,  at  its 
Chicago  office,  but  as  a  reason  for  not  doing  so  the  plaintiff 
says  the  defendant  waived  notice  and  proof  thereof  in  the 
manner  following  to  wit :  Said  defendant  had  actual  knowl- 
edge thereof,  and  notified  and  told  the  plaintiff  that  it  would 
not  pay  said  loss,  or  any  part  thereof,  and  that  he  need  oot 
give  said  notice  in  writing  or  make  said  proof 

The  giving  of  notice  and  furnishing  proof  of  loss  within 
the  time  fixed  by  the  contract  were  made  conditions  pre- 
cedent to  the -company's  liability,  and  it  was  incumbent  upon 
the  insured  to  show  la  substantial  performance  of  such  con- 
ditions, or  a  sufficient  legal  excuse  for  their  non-performance. 
Commercial,  etCy  Go.  v.  State,  ex  re?.,  113  Ind.  331 ;  Jndtana 
Ins.  Co.  V.  Gapehart,  108  Ind.  270. 
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It  is  argued  ^ith  much  plausibility  that  the  second  para* 
graph  of  complaint  fails  to  show  a  sufficient  excuse  for  the 
failure  to  give  notice  and  furnish  proof,,  because  it  does  not 
expressly  aver  when  the  company  had  actual  notice,  nor 
when  it  waived  a  compliance  with  the  conditions. 

We  agree  with  counsel  for  appellant  in  the  view  that  if 
the  facts  constituting  the  alleged  waiver  did  not  occUr  until 
after  the  policy  had  been  forfeited  by  the  appellee^s  failure 
to  perform  the  conditions,  the  attempt  ^o  plead  a  waiver  has 
&iled.  The  mere  fact  that  the  company  informed  the  in- 
sured that  he  need  not  give  notice  in  writing,  nor  furnish 
proof  of  loss  after  the  contract  was  forfeited,  because  of  his 
failure  so  to  do,  would  not  of  itself  revive  the  liability 
against  the  company.     May  Insurance,  section  607. 

But  we  think  the  complaint,  fairly  construed,  shows  by 
necessary  implication  that  the  company  had  actual  notice  of 
the  loss,  and  waived  further  notice  and  proof  within  the 
time  in  which  the  insured  could  yet  have  performed  the  con- 
ditions and  saved  his  rights  under  the  policy.  Paraphrased, 
the  averments  upon  this  subject  are,  that  the  appellee  did  not 
give  notice  of  the  loss  within  the  time  required  by  the  policy, 
because  the  company  already  had  actual  notice  thereof,  and 
relieved  him  from  the  duty  of  giving  further  notice  or  fur- 
nishing proofs.  The  necessary  meaning  of  the  language  em- 
ployed is  that  the  fitilure  to  give  the  notice  as  required 
l^y  the  terms  of  the  contract  was  because  of  the  company's 
waiver  within  the  time  prescribed.  The  act  of  the  company 
influenced  the  appellee  to  omit  the  formal  notice,  and  the 
predication  of  such  omission  upon  such  act  of  the  company 
sufficiently  shows  that  it  occurred  while  there  was  yet  time 
and  opportunity  to  perform  the  conditions. 

Facts  constituting  a  cause  of  action  should  be  stated  in 
plain,  concise  terms,  ''and  in  such  a  manner  as  to  enable  a 
person  of  common  understanding  to  know  what  is  intended." 
Section  338,  R.  S.  1881. 

Substantial  justice  should  be  the  end  to  which  all  plead- 
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ings  are  construed^  and  to  the  achievement  of  this  end  lib- 
erality should  attend  the  construction  thereof.  Section  376| 
B.  S.  1881. 

We  do  not  overlook  the  rule  of  pleading  imported  into 
our  code  system  from  the  common  law,  requiring  doubtful 
and  ambiguous  averments  to  be  construed  most  strongly 
against  the  pleader.  There  is  no  such  doubt  or  ambiguity 
in  the  averment  under  consideration  as  will  bring  it  within 
the  operation  of  that  rule.  Common  law  rules  of  constmo- 
tion  must  yield  to  express  statutory  rules,  and,  measured  by 
the  latter,  there  was  no  error  in  overruling  the  demurrer. 

The  next  question  urged  for  pur  consideration  relates  to 
the  action  of  the  trial  court  in  awarding  appellee  judgment 
upon  the  verdict. 

A  breach  of  warranty  was  pleaded  in  the  second  paragraph 
of  the  answer,  wherein  it  was  alleged  that  the  appellee  war- 
ranted the  building  insured  to  be  only  twelve  years  old, 
when  in  truth  and  in  fact  it  was  thirty  years  old.  This 
answer  was  adjudged  sufficient  as  a  plea  of  breach  of  war- 
ranty upon  the  former  appeal,  but  in  the  case  of  Rogers  v. 
Phenix  Im.  Co.,  121  Ind.  570,  the  Supreme  Court  held  the 
same  kind  of  an  answer  bad  under  precisely  the  same  pro- 
visions in  the  policy  and  application. 

Notwithstanding  the  latter  decision  we  must  regard  the 
ruling  upon  the  former  appeal  as  the  ^*law  of  the  case.''  PitU^ 
burghf  etc.,  R.  W.  Co.  v.  Hixanj  110  Ind.  225;  JPorgerson  y. 
Smith,  104  Ind.  246. 

The  building  insured  is  described  in  the  policy  as  a  '^  one 
story  ,  board-roof,  log  and  frame  building/'  and  in  answer 
to  a  question  ,  in  the  application,  the  appellee  stated  that  it 
was  twelve  years  old.  It  is  stated  in  the  special  verdict 
''  that  the  log  part  of  said  house  was  of  the  age  of  twenty- 
four  years,  and  the  frame  part  six  years;  that  at  the  time 
said  frame  house  was  constructed  the  said  log  house  was  re- 
paired, making  it  all  new  except  the  logs  in  the  building  ; 
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that  the  fair  average  age  of  said  house^  at  the  time  of  said  ap- 
plication, was  fifteen  years/' 

While  it  is  trae  that  a  warranty  is  a  condition  precedent 
to  a  right  of  recovery  upon  an  insurance  policy,  and  must  be 
shown  to  be  exactly  and  literally  true,  the  verdict  does  not 
show  a  breach  of  warranty  of  the  age  of  the  building  in- 
sured. When  the  frame  part  of  the  building  was  constructed 
six  years  before  the  date  of  the  application,  the  log  building 
was  entirely  reconstructed,  and  built  of  new  materials,  ex- 
cept the  old  logs  were  used.  The  age  of  a  building  must 
be  computed  from  the  date  of  its  erection,  and  not  from  the 
age  of  the  materials  used  in  constructing  it.  It  is  not  a 
building  until  it  is  constructed  as  such,  and  the  fact  that 
old,  or  second-hand  materials  enter,  to  some  extent,  into  its 
composition,  can  not  add  to  its  age  as  a  building.  We  can 
not  be  controlled  by  the  conclusion  of  the  jury  upon  the  par- 
ticular fiicts,  that  the  average  age  of  the  building  was  fifteen 
years,  because  in  arriving  at  this  conclusion  they  evidently 
considered  the  age  of  the  materials  which,  as  we  have  seen, 
was  not  proper. 

It  is  also  claimed,  in  this  connection,  that  the  verdict  fails 
to  show  that  the  policy  sued  upon  was  executed  by  the  ap- 
pellant, or  that  the  property  covered  by  it  was  owned 
by  the  appellee  at  the  time  of  the  loss.  Viewing  the  ver- 
dict as  a  whole,  it  very  clearly  states  both  of  these  &ct8 
against  the  appellant. 

There  is  no  merit  in  appellant's  motion'  for  a  venire  de 
novo,  as  every  essential  issue  of  fact  is  found  with  reasonable 
certainty,  and  the  verdict  affords  an  adequate  basis  for  the 
judgment. 

It  is  further  insisted  that  the  court  erred  in  permitting  the 
appellee  to  give  in  evidence  the  declarations  of  one  Burdett, 
to  the  effect  that  he  was  a  duly  authorized  agent  of  appel- 
lant. 

It  may  be  conceded  that  the  declarations  of  an  agent  are 
Vol.  3.-22 
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admissible  agaiDst  the  principal  only  when  made  in  oonnec* 
tion  with  the  business  of  the  principal,  and  within  the  scope 
of  the  agent's  anthoritj ;  but  such  declarations  are  never 
competent  to  prove  the  Jadt  of  the  agency.  Johnston  Har- 
vester Co.  V.  Bartley,  81  Ind.  406 ;  Union,  etCy  Ins.  Co.  v. 
ITwmaa,  46  Ind.  44. 

But  in  this  instance  the  agency  of  Burdett  was  clearly 
proved  by  other  competent  evidence,  which  the  jury  had  no 
right  to  disregard^  and  was  not  denied  by  the  appellant.  It 
was  the  duty  of  the  jury,  under  the  evidence,  to  find  such 
agency,  regardless  of  the  declarations  of  the  agent,  and  the 
admission  of  such  declarations,  under  the  circumstances,  re- 
sulted in  no  harm. 

Appellee  was  allowed  to  prove  that  he  gave  the  company 
written  notice  of  his  loss  fifty  days  after  it  occurred,  and 
this  is  relied  upon  as  error.  It  was  held,  on  the  former  ap- 
peal, that  an  unexplained  delay  of  fifty  days  in  giving  notice 
of  loss  was  an  unreasonable  delay,  and  would  defeat  an  ac- 
tion on  the  policy.  Notice  was  required  in  a  reasonable 
time,  and  what  constitutes  a  reasonable  time,  in  such  cases, 
depends  upon  the  conditions  and  circumstances  of  the  par- 
ticular case.     Insurance  Co.  v.  Briniy  111  Ind.  281. 

In  the  case  before  us  the  appellant's  adjuster  visited  the 
scene  of  the  conflagration,  on  the  day  after  the  loss,  for  the 
purpose  of  obtaining  information  relative  thereto,  and  at 
that  time  he  informed  appellee  that  no  notice  or  proof  of 
loss  need  be  furnished  by  him.  This  was  sufiicient  to  ex- 
cuse the  giving  of  the  notice  sooner,  or  even  at  all.  " 

The  only  evidence  of  giving  such  notice  was  proof  that  it 
was  duly  mailed^  in  an  envelope,  plainly  addressed  to  the 
appellant  at  its  general  office,  and  stamped  with  sufficient 
U.  S.  postage. 

Its  receipt  was  not  denied  by  the  company,  but  it  is  argued 
that  the  jury  was  not  authorized  in  inferring  such  fact  from 
the  mailing  of  the  notice.  This  question  is  decided  adversely 
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to  the  contention  of  the  appellant  in  the  case  of  Home  hia. 
Cb.  V.  Marple^  1  Ind.  App.  411. 

The  evidence  amply  sustains  the  verdict* 

Judgment  afSrmed.  ' 

Filed  Dec.  8|  1891 ;  petition  lor  a  rehearing  overruled  Jan.  0^  1892.  v 


No.  267. 
ROBEBTS  ET  AL.  V.   KENDALL. 

Evmxvai.— DeefaroKofu  qf  One  of  Several  Contpiraian, — MaUeioui  Ptmuu- 
liofi.«-In  an  action  for  malicious  prosecution,  wherein  the  defendants 
were  charged  with  having  confederated  together  for  the  purpose  of  pro- 
curing the  indictment  and  conviction  of  the  plaintiff  upon  a  charge  of 
anon,  statements  made  bj  one  of  the  ctnspirators,  in  the  absence  of 
the  others,  and  after  the  termination  of  the  trial  for  arson  in  plain- 
tiff's favor,  to  the  effect  that  he  had  been  induced  to  testify  falsely,  are 
admissible  against  the  one  making  the  statement,  but  not  against  the 
other  conspirators ;  and  it  is  error  for  the  court,  upon  the  request  of 
such  other  conspirators,  to  refuse  so  to  charge  the  jury,  though  In  the 
ruling  upon  the  admission  of  evidence  the  law  was  stated  correctly. 

From  the  Hamilton  Circuit  Court. 

T.  J.  KanCf  T.  P.  Davis  and  /.  A.  Roberts^  for  appellants. 
li.  B.  8tq>hen8(m  and  W,  B.  Fertig,  for  appellee. 

New,  J. — ^This  was  an  action  by  the  appellee  against  the 
appellants  for  alleged  malicious  prosecution.  The  complaint, 
in  substance,  averred  that  the  appellants,  in  March,  1887, 
maliciously  and  without  probable  cause,  having  combined 
and  confederated  together  for  that  purpose,  procured  the 
grand  jury  of  Hamilton  county  to  return  an  indictment 
against  the  appellee  upon  a  charge  of  arson ;  that  he  was 
arrested  and  gave  bond  for  his  appearance  in  the  Hamilton 
Circuit  Court  to  answer  said  charge  in  said  court ;  that  sub* 
sequently  such  proceedings  were  had  in  said  cause  that  he 
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was  fully  acquitted,  and  finally  discharged  from  said  prose* 
cution ;  that  he  was  damaged  by  said  prosecution  in  the  sum 
of  15,000,  for  which  he  asks  judgment. 

Upon  a  general  denial  th  the  complaint,  there  was  a  trial 
by  jury,  with  a  verdict  and  judgment  for  the  appellee  against 
the  appellants  for  |800. 

All  the  questions  discussed  by  counsel  arise  on  alleged 
error  of  the  court  in  overruling  the  motion  of  the  appel- 
lants for  a  new  trial.  The  reasons  assigned  for  a  new  trial 
are  numerous.  Those  to  which  counsel  give  attention  we 
will  now  proceed  to  notice. 

John  Griffin,  one  of  the  appellants,  was  a  witness  for  the 
State  in  the  criminal  prosecution  for  arson  against  the  ap- 
pellee. Upon  the  trial  of  the  case  at  bar,  the  appellee  and 
others  called  as  witnesses  for  him,  were  permitted,  over  the 
objection  of  the  appellants  Roberts  and  Haworth,  to  testify 
to  statements  made  by  said  Griffin  in  the  absence  of  Roberts 
and  Haworth,  after  the  trial  and  acquittal  of  the  appellee 
upon  the  charge  of  arson,  that  all  he  (Griffin)  had  testified 
to,  in  the  said  criminal  prosecution  against  the  appellee,  was 
false,  and  that  he  was  hired  and  paid  by  Roberts  and  Bbt- 
worth  to  give  said  testimony  against  the  appellee. 

Roberts  and  Haworth  objected  to  the  testimony  of  some 
of  the  witnesses  who  were  allowed  to  so  testify,  on  the  ground 
that  it  was  not  responsive  to  any  i^sue  in  the  case,  was  hear- 
say, and  was  in  no  way  competent  as  against  them,  said  state- 
ments of  Griffin  being  made  in  their  absence  and  after  the 
trial  and  acquittal  of  the  appellee  in  the  criminal  case. 

The  court  remarked,  when  such  testimony  was  permitted 
to  be  given  by  two  of  said  witnesses,  t^at  it  was  competent 
as  against  Griffin  himself  and,  therefore,  admissible,  and  in 
another  instance  said  the  evidence  was  not  competent  against 
Roberts  and  Haworth,  but  was  against  Griffin,  and,  there^ 
fore,  should  be  admitted. 

Other  witnesses  called  for  the  apjiellee  gave  the  same  kind 
of  testimony,  over  like  objections  from  Roberts  and  Ha- 
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worthy  the  same  being  permitted  by  the  court  without  any 
expression  from  the  court  as  to  whether  it  was,  or  not,  com- 
petent evidence  against  them. 

Afterwards,  at  the  proper  time,  Roberts  and  Ha  worth 
asked  the  court  to  give  the  following  instructions  to  the 
jury: 

'^  1.  Any  statements,  declarations,  admissions  or  confes* 
sions  that  may  have  been  made  by  John  Griffin^  in  the  ab- 
sence of  Boberts  and  Haworth,  since  the  termination  of  the 
prosecution  of  Levi  Kendall,  can  not  be  considered  by  you 
as  against  Boberts  and  Haworth. 

^'  2.  The  alleged  statements  made  by  John  Griffin,  in  the 
absence  of  Boberts  and  Haworth,  since  the  termination  of 
the  prosecution  against  Levi  Kendall,  to  the  effect  that  he 
bad  been  induced  by  Boberts  and  Haworth,  or  either  of 
them,  to  testify  falsely  on  the  Kendall  trial,  can  not  be  con** 
sidered  by  you  as  against  Boberts  and  Haworth.'^ 

Instructions  were  given  by  the  coutt  upon  its  own  motion, 
but  none  of  them  embraced  or  in  any  way  charged  the  jury 
upon  the  point  covered  by  the  instructions  asked  by  Boberts 
and  Haworth. 

The  court  did  not  err  in  admitting  the  testimony  objected 
to,  for  it  was  competent  as  against  Griffin  himself,  but  the 
court  did  err  in  refusing  to  give  the  instructions  numbered 
one  and  two  asked  by  Boberts  and  Haworth. 

It  is  averred  in  the  complaint  that  the  appellants  combined 
and  confederated  together  to  procure  the  indictment  and 
prosecution  of  the  appellee  upon  a  charge  of  arson.  Such 
is  the  theory  of  the  complaint,  and  the  theory  upon  which 
the  case  was  tried  as  shown  by  the  record. 

The  principle  on  which  the  acts  and  declarations  of  one 
conspirator  are  admitted  in  evidence  against  the  other  con- 
spirators, is,  that  by  the  act  of  conspiring  or  confederating 
together,  the  conspirators  have  jointly  assumed  to  themselves, 
as  a  body,  the  attribute  of  individuality,  so  far  as  constitutes 
the  prosecution  of  the  common  design^  thus  rendering  what* 
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ever  is  said  or  done  by  any  one,  in  fnrtheranoe  of  that  de- 
sign^ a  part  of  the  res  gestoRy  and  therefore  the  act  of  all. 

It  is  settled  that  when  a  conspiracy  is  once  established^  and 
until  the  consummation  of  the  object  in  view,  if  the  con- 
spiracy last  that  long,  every  act  and  declaration  of  one  con« 
spirator,  in  pursuance  of  the  original  concerted  plan,  and  in 
reference  to  and  in  furtherance  of  the  common  object,  even 
in  the  absence  of  others,  is,  in  contemplation  of  hiw,  the  act 
and  declaration  of  all,  and  is,  therefore,  original  evidence 
against  each.  All  are  deemed  to  assent  to,  or  commend  what 
is  said  or  done  by  any  one  in  furtherance  of  the  oommon 
project.  Ford  v.  State,  112  Ind.  373  ;  Moore  v.  ShiddM,  121 
Ind.  267. 

But  the  existence  or  nature  of  a  conspiracy  can  not  be 
estaMished  by  the  acts  or  declarations  of  one  conspirator  in 
the  absence  of  the  others,  unless  the  acts  or  declarations  were 
in  themselves  in  execution  or  for  the  promotion  of  the  com- 
mon design.     Glaweon  v.  StaUy  14  Ohio  St.  234. 

The  declarations  which  are  admissible  are  those  which  are 
made  between  the  beginning  and  ending  of  the  conspiracy, 
for  the  promotion  of  the  common  criminal  or  evil  purpose. 
If  the  conspiracy  has  not  yet  been  formed,  or  if  it  has  ended 
by  the  consummation  of  the  wrongful  design,  admissions  or 
narrations  of  what  has  taken  place  are  not  admissible  against 
those  who  were  not  present  when  the  admissions  were  made. 
This  rule  is  based  upon  fiimiliar  elementary  principles  of  the 
law  and  sound  reason.  See  Ford  v.  States  ftupra  ;  Moore  v. 
Shields,  supra;  MeKee  v.  StatSy  111  Ind.  378;  People  v. 
Parker^  67  Mich.  222.;  Johnson  v.  Miller,  63  Iowa,  529 ; 
State  V.  Weaver,  57  Iowa,  730;  Estes  v.  State,  23  Tex.  App. 
600 ;  Armstead  v.  State,  22  Tex.  App.  61 ;  3  Greenleaf  Ev., 
section  94. 

The  indictment  and  conviction  of  the  appellee  of  the 
charge  of  arson  was  the  object  of  the  conspiracy.  This  fiiiled, 
and  the  conspiracy  must  be  held  to  have  ceased  when  ihd 
object  to  be  accomplished  failed. 
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The  iostructions  to  which  we  have  referred,  asked  by  Rob- 
erts and  Haworthy  related,  as  has  been  seen,  to  rehearsals  bjr 
certain  witnesses  of  declarations  made  by  Griffin,  one  of  the 
alleged  conspirators,  after  the  conspiracy  or  confederation 
was  at  an  end,  and  in  the  absence  of  Roberts  and  Ha  worth. 

The  latter  wei^  entitled  to  an  explicit  statement  from  the 
court  addressed  directly  to  the  jury  that  no  part  of  said  tes- 
timony was  admissible  against  them.  It  was  not  sufficient, 
in  our  opinion,  that  the  court,  in  ruling  upon  the  objections 
made  in  two  or  three  instances,  said  that  the  testimony  was 
not  competent  as  against  Roberts  and  Haworth,  but  was  as 
to  Griffin. 

Jurors  may  hardly  be  expected  to  give  that  close  attention 
to  the  rulings  of  the  court  upon  the  admissibility  of  evidence 
that  they  would  to  directions  or  instructions  intended  for 
and  expressly  addressed  to  them. 

We  think  the  court  should  have  given  one  or  the  other  of 
the  two  instructions  asked  by  Roberts  and  Haworth.  It  can 
not  be  -safely  said  that  the  failure  to  do  so  was,  under  the 
circumstances,  harmless  error. 

Other  instructions  asked  by  Roberts  and  Haworth  were 
refused,  and  other  questions  relating  to  the  evidence  are  dis- 
cussed, but  we  do  not  think  it  necessary  to  further  extend 
this  opinion,  inasmuch  as  upon  another  trial  the  same  ques- 
tions will  not  necessarily  or  probably  arise. 

The.  judgment  is  reversed  as  to  the  appellants  Roberts  and 
Haworth,  and  affirmed  as  to  the  appellant  Griffin. 
Filed  Dec  10, 1891. 
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No.  264. 

The  Union  Civil  Township  of  Montqombbt  OomffTY 

V.  Bebbtman. 

ToWKSHiP. — Bepair  <f  HigkwaiifB, — Negligenet. — Dama§€»»^A  lownship  is 
not  liable  to  the  owner  of  land  abutting  on  a  highwaj  for  an  injury  to 
him  occasioned  by  the  manner  in  which  the  work  of  repairing  the  high- 
way was  performed  by  the  road  supervisor.  The  act  of  March  2, 1883 
(Acts  1883,  p.  62),  amended  by  the  act  of  April  13, 1886 (Acts  1885,  p. 
202),  did  not  chsnge  this  role. 

From  the  Montgomery  Circait  Coiirt. 

B.  Crane  aod  A.  B.  Anderson,  for  appellant. 
W.  E.  Humphrey^    W.  M.  Reeves,  P.  S.  Kennedy,  8.   C. 
Kennedy  and  D.  Kennedy,  for  appellee. 

Black^  J. — The  appellee's  complaint  against  the  appel- 
lant showed  that  in  June,  1889,  one  David  Graves,  acting 
as  road  supervisor,  and  under  the  instruction  of  the  trustee 
of  said  township,  for  said  township,  negligently  'excavated  a 
ditch  in  a  highway  adjoining  the  land  of  the  appellee, 
whereon,  at  the  distance  of  about  twenty  feet  from  the  high^ 
way,  there  was  a  dwelling-house,  in  which  the  appellee  and 
bis  wife  lived,  in  said  township,  said  ditch  being  about  two 
hundred  feet  long,  three  feet  wide  and  ten  inches  deep,  and 
extending  for  the  distance  of  fifty  feet  in  front  of  appellee's 
said  property.  It  was  alleged  that  the  ditch  was  offensive 
to  the  senses  and  injurious  to  the  health  of  appellee  and  his 
wife,  and  interfered  with  the  comfortable  enjoyment  of  life 
and  the  use  of  said  property ;  that  the  appellee  was  com- 
pelled to  cross  it  in  going  to  or  from  his  said  residence ;  that 
water  ran  into  and  collected  in  the  ditch  and  stood  therein ; 
that  the  water  percolated  from  it  into  the  appellee's  yard 
and  garden,  interfered  with  and  destroyed  the  garden,  and 
injured  and  destroyed  the  shrubbery  and  vegetables  in  said 
yard ;  that  the  water  standing  in  the  ditch  became  foul  and 
stagnant  and  emitted  offensive  and  sickening  odors,  and  con- 
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taminated^  infected  and  poisoned  the  atmosphere^  thereby 
causing  sickness  to  appellee  and  his  wife ;  that  appellee  was 
compelled  to  pay  cut  a  certain  sum  for  medical  attendance  and 
nursing  for  himself  and  wife ;  that  appellee  suffered  great 
bodily  pain,  and  for  days  was  unable  to  perform  any  kind 
of  labor ;  that  he  lost  the  services  of  his  wife  during  her 
said  iMness ;  that  said  illness  of  hia  wife  caused  him  great 
mental  suffering,  and  he  spent  weeks  in  caring  for  and  nurs- 
ing her.  The  several  amounts  in  which  he  was  thus  dam- 
aged were  stated. 

It  was  also  alleged  that  the  trustee  of  said  township  ac- 
cepted said  work  of x  said  road  supervisor ;  that  before  the 
commencement  of  this  action,  and  immediately  after  the  ex« 
cavation  of  '^  said  nuisance/'  said  trustee  was  notified  of  it 
and  of  the  injury  it  was  doing  to  the  appellee,  and  was  re- 
quested to  abate  it,  which  he  failed  to  do,  but  maintained 
and  was  still  maintaining  it. 

A  demurrer  to  the  complaint  was  overruled. 

In  House  v.  Board,  etc,,  60  Ind.  580,  the  court  having 
shown,  by  reference  to  the  statutes,  that  the  board  of  county 
cojnmissioners  is  a  body  politic  and  corporate,  which  may  sue 
and  be  sued  as  such,  that  ample  provision  is  made  for  the 
collection  of  judgments  rendered  against  it,  that  it  has  ample 
power  to  build  and  repair  bridges,  and  to  make  appropriations 
from  the  county  treasury  therefor,  and  to  determine  the 
amount  of  taxes  to  be  levied  for  county  expenditures,  and 
that  it  is  expressly  provided  that  "  the  board  of  commission- 
ers of  such  county  shall  cause  all  bridges  therein  to  be  kept 
in  repair,"  it  was  held  that  the  obligation  thus  imposed  upon 
the  board  to  cause  all  bridges  in  the  county  to  be  kept  in  re- 
pair, with  ample  power  to  provide  means  to  discharge  the 
obligation,  carries  with  it  the  corresponding  right  in  every 
one  having  occasion,  in  the  usual  course  of  travel,  to  use  the 
bridges,  to  have  the  obligation  fulfilled  and  the  bridges  kept 
in  repair,  and,  therefore,  that  when  the  board  negligently 
suffers  a  county  bridge  to  be  out  of  repair,  whereby  a  person 
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in  the  ordinarj  use  of  it  is  injured  in  person  or  property, 
without  his  own  fault,  he  must  have  an  action  against  the 
board  for  the  damages. 

The  liability  of  counties  for  failure  to  keep  their  bridges 
in  repair  is  thus  implied,  there  not  being  an  express  statutory 
right  of  action.  See,  also,  Board,  efe.,  v.  Deprez,  87  Ind. 
609 ;  Board,  etc.,  v.  Legg^  93  Ind.  523 ;  Vaught  v.  Board, 
do.,  101  Ind.  123 ;  Board,  etc.,  v.  RicM,  106  Ind.  501. 

In  Yea^er  y.  Tippecanoe  T}p.,  81  Ind.  46,  it  was  held  that 
under  the  statutes  in  force  in  1879  a  civil  township  had  not 
such  powers  conferred  or  duties  imposed  upon  it  as  to  re- 
quire it  to  keep  in  repair  the  public  highways,  and  that  it 
was  not  liable  for  an  injury  to  a  traveller  caused  by  the  de-  * 
fective  condition  of  the  highway. 

Counsel  for  appellee  cite  the  case  of  Houee  v.  Board,  etc.^ 
supra,  and  the  decisions  following  it  to  the  same  effect,  and 
refer  to  Yeager  v.  Tippecanoe  Tp.,  eupra,  and  contend  that 
under  the  statutes  enacted  since  the  latter  decision,  the  act 
of  March  2d,  1883,  Acts  of  1883,  p«  62,  amended  by  the  act 
of  April  18th,  1885,  Acts  of  1885,  p.  202,  liability  for  the 
damage  suffered  in  this  case  is  imposed  upon  the  township ; 
and  it  is  said  by  counsel  that  it  was  principally  because  of 
these  statutes  that  the  court  below  held  the  township  liable. 
Our  disposition  of  the  question  presented  is  responsive  to 
the  discussion  of  counsel. 

It  is  unnecessary  to  set  out  all  the  provisions  of  these  stat- 
utes of  1883  and  1885.  Provision  is  thereby  made  for  the 
division  of  the  township  into  road  districts,  and  for  the  elec- 
tion of  a  supervisor  for  each  district  by  the  qualified  .voters 
thereof. 

It  is  provided  that  the  township  trustee,  with  the  concur- 
rence of  the  board  of  commissioners,  shall  levy  annually  road 
taxes  within  certain  rates,  the  taxes  so  assessed  to  be  worked 
out  under  the  personal  supervision  of  the  supervisor ;  thait 
the  trustee  shall  order  the  expenditure  of  the  taxes  in  the 
improvement  of  the  highways,  under  such  regulations  as  he 
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may  deem  expedient  for  the  pablic  interest|  and  for  this  pur- 
pose shall  pay  such  sum  on  the  order  of  the  supervisors  of 
the  township  for  work  done  by  them  under  his  direction.  It 
is  also  provided  that  the  trustee  may  let  out  this  work  tx>  the 
lowest  responsible  bidder,  under  regulations  to  be  prescribed 
by  the  trustee.  All  road  money  held  by  the  county  treasurer 
is  to  be  paid  to  the  township  trustee. 

The  supervisor  is  required  to  carry  into  effect  all  orders 
of  the  trustee  touching  the  highways  and  bridges,  and  to 
keep  the  same  in  good  repair.  It  is  made  his  duty  to  call 
out  described  persons  during  not  less  than  two  nor  more 
than  four  days  in  April,  May  and  June,  and  to  require  them 
to  work  on  the  highways,  and  to  superintend  the  labor  and 
see  that  it  is  faithfully  perforibed.  It  is  provided  that  the 
tax  assessed  on  real  and  personal  property  shall  be  worked 
out  on  or  before  the  first  day  of  October  of  the  year  for 
which  the  levy  is  made.  It  is  provided  that  the  supervisor, 
within  ten  days  after  the  receipt  of  any  money  which  he  is 
not  required  to  pay  over  to  the  trustee,  shall  proceed  to  em- 
ploy laborers  to  repair  the  highways  in  his  district,  and  shall 
attend  such  repairs,  and  that  in  no  case  shall  he  neglect  the 
repair  of  the  highways ;  and  if  such  labor  and  tax,  or  labor 
where  no  tax  has  been  assessed,  shall  be  insufficient  there-- 
for,  he  shall  call  out  the  hands  of  his  district  to  complete 
such  repairing.  Authority  is  given  to  the  supervisor,  or 
any  person  by  his  order,  to  enter  upon  land  for  certain  pur- 
poses connected  with  the  construction,  repair  or  preservation 
of  the  highways,  and  provision  is  made  for  the  assessment 
of  damages  to  the  land-owner  by  the  supervisor  and  two 
disinterested  persons. 

Where  a  public  highway  running  through  or  bordering  on 
a  tract  of  land  shall  become  obstructed,  it  is  made  the  duty 
of  the  owner  or  occupant  of  the  land  to  remove  the  obstruc- 
tion. 

It  is  provided  that  if  the  supervisor  shall  fail  to  use  due 
diligence  in  keeping  the  highways  of  his  district  in  good  re- 
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pair,  or  shall  fail  to  call  out  the  hands  of  his  district  to  work 
on  the  highways  thereof  the  number  of  days  prescribed  (un- 
less the  tax  assessed  for  such  repair  is  sufficient),  or  shall 
fail  to  bring  suit  for  any  forfeiture  as  required,  he,  for  each 
such  offence,  shall  forfeit  a  certain  sum,  to  be  recovered  by 
the  trustee,  in  the  name  of  the  township,  for  the  benefit  oi 
such  supervisor's  district. 

It  is  also  provided  by  section  2061,  B.  S.  1881,  that  if 
any  person  who  has  the  official  supervision  of  roads  in  any 
road  district,  fail  to  keep  the  ways  and  bridges  in  his  road 
district  in  as  good  repair  as  the  available  labor  and  other 
means  of  his  district  will  enable  him  to  do,  or  fail  to  dis- 
charge  any  other  duty  required  of  him  by  law,  he  shall  be 
fined,  etc. 

The  duty  upon  which  an  implied  liability  of  a  public  cor- 
poration for  injury  occasioned  through  negligence  in  the  re- 
pair of  highways  may  be  predicated,  should  be  one  imposed 
by  law  upon  the  corporate  body  as  such,  and  not  merely  a 
duty  prescribed  for  one  or  more  officers  as  parts  of  the  gov- 
ernmental machinery  of  the  State.  Vigo  2)>.  v.  Board,  etc., 
Ill  Ind.  170;  Summers  v.  Board,  etc.,  103  Ind.  262;  Ab- 
bott V.  Board,  etc,  114  Ind.  61. 

The  repairing  of  public  roads  is  made  a  burden  upon  the 
people  and  property  of  the  road  districts.  The  powers  and 
duties  involved  in  providing  the  means  for  such  repairs,  and 
in  causing  the  application  of  the  money  and  labor  necessary 
therefor,  are  distributed  between  the  board  of  commissioners 
of  the  county,  the  trustee  of  the  township,  and  the  supervisor 
of  the  road  district. 

The  general  care  and  direction  of  the  improvement  of  the 
roads  is  given  to  the  trustee,  while  the  immediate  execu- 
tion of  the  work  is  entrusted  by  law  to  the  supervisors  of 
the  several  districts. 

So  fiir  as  the  funds  to  be  provided  by  taxation  are  con- 
cerned, the  trustee  is  subject  to  the  determination  of  the 
county  commissioners ;  and  the  money  so  raised  can  not  be 
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said  to  belong  to  the  township.  Though  held  and  disbursed 
by  the  trustee,  it  must  be  applied  in  the  road  district  from 
which  it  was  collected.  It  can  not  be  said  that  the  town- 
ship, as  such,  is  provided  with  the  me^ns  of  repairing  the 
roads. 

The  authority  to  call  out  the  hands  of  the  district  to  sup- 
plemept  the  work  paid  for  by  the  taxes  is  given  to  the  su- 
pervisor, an  officer  not  selected  or  removable  by  the  trustee 
or  the  people  of  the  whole  township. 

We  can  not  agree  that  the  officers  to  whom  is  committed 
the  governmental  function  of  improving  the  highways  and 
providing  the  means  therefor  act  therein  as  the  servants  of 
the  township  discharging  a  ministerial  duty  imposed  on  it  by 
law,  in  such  a  sense  that  for  their  acts  or  negligence  in  that 
behalf  the  maxim  respondeat  superior  may  be  invoked  against 
the  township. 

The  injury  complained  of  in  this  case  was  not  an  injury 
to  a  traveller  occasioned  by  a  failure  to  repair  the  highway, 
but  was  an  injury  to  an  adjoining  proprietor  occasioned  by 
the  manner  in  which  the  work  of  repairing  the  highway  was 
performed. 

Whether,  if  statutory  provisions  like  those  relating  to 
counties  and  their  bridges,  from  which  their  liability  for  fail- 
ure to  repair  bridges  is  implied,  existed  in  relation  to  town- 
ships and  the  highways  therein,  the  liability  of  the  township 
for  such  damage  as  the  complaint  describes  would  be  implied, 
we  need  not  determine. 

If,  in  the  doing  of  the  thing  which  caused  the  injury,  the 
officers  who  directed  the  work,  or  whose  duty  it  was  to  see  to 
its  proper  execution,  were  not  acting  as  the  agents  or  serv- 
ants of  the  township  in  the  performance  of  its  ministerial 
duty  as  a  corporation,  the  township  can  not  be  held  respon- 
sible for  the  negligent  manner  in  which  such  officers  per- 
formed their  duty^  or  for  their  failure  to  remedy  the  defects 
in  the  work. 
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We  think  the  coui*t  erred  in  overruling  the  demurrer  to 
the  complaint. 
Thejudgment  is  reversed. 

Filed  Oct  14, 1891;  petition  for  a  rebeaiing.  oyerruled  Jan.  9. 1892. 
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Williams  v.  The  State,  ex  bel.  Moon. 

BAflTABDT.^lVoieetilion/or. — Affidavit  </  Beatrix  at  to  Her  Sedveiien  hy  D0- 
/endanL — InadmisaibUity  rf  in  ISfidenee, — In  a  prosecution  for  bastardy  in 
which  the  relatriz  testified  that  the  child  was  begotten  in  the  latter  part 
of  December,  1888,  it  was  not  error  to  refuse  to  permit  the  defendant  to 
introduce  in  evidence  an  affidavit  filed  bj  the  relatriz  before  a  justice 
of  the  peace,  in  which  she  charged  the  defendant  with  having  seduced 
her  on  the  dd  daj  of  January,  1889.  The  statement  in  the  affidavit  that 
the  defendant  seduced  the  relatriz  on  January  3d,  1889,  might  be  lit- 
erally true,  and  still  the  defendant  may  have  had  sezoal  intercoune  with 
the  relatriz  and  the  child  may  have  been  begotten  at  a  time  prior  to 
the  date  of  the  alleged  seduction.  The  affidavit  did  not  necessarily  con- 
tradict anything  that  the  relatriz  had  testified  to  in  the  prosecution  for 
bastardy. 

Same. —i^Uerrttfy  (/  ChUd, — OonvemUion  Concerning, — Inadmieeibiliiy  <^  in 
Evidmee. — In  a  prosecution  for  bastardy  it  was  not  error  to  ezclude  a 
conversation  alleged  to  have  taken  place  between  the  relatriz  and  one 
D.,  in  which  it  was  claimed  that  D.  said  he  was  willing  to  marry  the 
relatriz  to  settle  the  matter  (referring  to  the  child),  and  that  she  con- 
sented. D.  was  himself  a  competent  witness,  and  his  absence,  from 
whatever  cause,  would  in  no  wise  render  hearsay  testimony  of  his  state- 
ments, even  when  made  in  the  presence  of  the  prosecutriz,  admissible. 
Whether  the  prosecutriz  consented  or  not  was  at  most  but  a  conclusion, 
and  not  a  fact. 

CsiMiNAii  Seduction. — Good  Repute  0/  iVoseeiilm. — Speei/ie  Adt  of  Db- 
ehadiiy. — Under  the  statutes  of  Indiana  which  require  that  in  a  prose- 
cution for  criminal  seduction  the  prosecutriz  must  have  been  of  good 
repute  at  the  time  of  the  alleged  seduction,  the  prosecution  will  lie  if 
she  be  possessed  of  such  reputation,  although  prior  to  that  time  she  maj 
have  been  guilty  of  specific  acts  of  nnchastity. 
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From  the  Boone  Circait  Court. 

F.  F.  Moore,  J.  G.  Suit  and  W.  N.  Suit,  for  appellant. 
JEf.  Bristow  and  W.  R.  Moore,  for  appellee. 

Reinhard,  J. — This  was  a  prosecution  for  bastardy. 
Upon  her  direct  examination  in  the  circuit  court,  as  well  as 
in  her  sworn  statement  before  the  justice,  the  prosecuting 
witness  had  testified  that  the  appellant  was  the  father  of  her 
bastard  child,  and  that  it  was  begotten  some  time  in  the  lat- 
ter portion  of  December,  1888,  which,  on  cross-examination 
in  the  court  below,  she  explained  to  mean  about  the  19th  or 
20th  day  of  the  month,  though  she  stated  at  the  time  that 
she  was  not  able  to  fix  the  exact  date.  She  also  testified,  on 
cross-examination  in  the  circuit  court,  that  she  first  had  sex- 
ual intercourse  with  the  appellant  in  July  or  August,  1888, 
and  from  that  time  on  repeatedly  until  after  the  child  was 
begotten.  She  was  then  asked  by  the  appellant's  counsel  if 
she  did  not  file  an  affidavit  before  Justice  Cramer,  in  the 
city  of  Frankfort,  charging  the  defendant  with  seduction,  in 
which  she  stated  that  he  seduced  her  on  the  3d  day  of  Jan- 
uary,  1889.  To  this  question  the  court  sustained  an  objec- 
tion, and  the  appellant  excepted.  Subsequently  the  time  at 
which  it  was  claimed  the  affidavit  was  made  was  fixed  by 
appellant's  counsel  at  June  14th,  1888.  At  this  point,  the 
prosecutrix  being  shown  the  affidavit,  she  fully  identified 
and  admitted  that  she  had  made  it.  The  appellant  there- 
upon offisred  the  affidavit  in  evidence,  but,  upon  objection 
by  the  State,  the  court  excluded  it,  and  the  appellant  again 
excepted.  These  rulings,  having  been  properly  assigned  as 
causes  for  a  new  trial,  are  now  urged  as  sufficient  grounds 
for  the  reversal  of  the  judgment. 

The  affidavit  charged  that  the  appellant  seduced  the  affi- 
ant on  the  3J  day  of  January,  1889,  by  having  carnal  kuowK 
edge  of  her,  under  a  promise  of  marriage. 

The  prosecuting  witness  in  a  bastardy  proceeding,  not  be- 
ing ar  party  to  the  action,  stands  upon  the  same  footing  as 
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other  witnesses  ia  civil  causes,  and  her  testimony  maj  be 
impeached  by  proof  of  general  bad  reputation  for  truth  and 
veracity,  and  also  by  evidence  of  contradictory  statements 
made  out  of  court.  Houser  y.  State,  93  Ind.  228 ;  Tholke  v. 
Staie,  50  Ind.  355. 

The  foundation  having  been  properly  laid,  then,  and  the 
affidavit  sufficiently  identified,  the  question  of  its  compe- 
tency depends  upon  whether  or  not  the  affidavit,  in  any  ma- 
terial matter,  tends  to  contradict  the  testimony  of  the  wit- 
ness given  on  the  trial. 

The  prosecutrix  had  testified  that  her  child  was  bom 
September '4th,  1889.  According  to  the  usual  period  of 
gestation  of  nine  months  the  child  must  have  been  begotten, 
therefore,  about  the  4th  day  of  December,  1888.  If  begot- 
ten as  late  as  January  3d,  1889,  the  time  of  the  alleged  se- 
duction charged  in  the  affidavit,  the  probabilities  are  that  it 
would  not  have  been  born  till  the  first  part  of  October, 
1889.  Any  admission,  therefore,  by  the  prosecuting  wit- 
ness that  the  child  was  begotten  as  late  as  January  3d,  1889, 
would  be  proper  for  the  consideration  of  the  jury  as  tend- 
ing to  contradict  the  statement  made  by  her  on  the  trial  that 
conception  took  place  about  the  17th  or  18th  of  December, 

1888,  or  before,  and  of  showing  the  improbability  of  the 
appellant  being  the  father  of  a  child  born  September  4th, 

1889.  Does  the  affidavit  tend  to  establish  such  an  admis- 
sion? 

It  is  claimed  by  counsel  for  the  State  that  in  the  prosecu- 
tion for  seduction  the  State  was  not  concluded  by  the  date 
fixed  in  the  affidavit  for  the  commission  of  the  offense 
charged,  but  may  prove  that  it  occurred  at  any  time  within 
two  years  prior  to  the  filing  of  the  affidavit.  On  the  other 
hand,  it  is  argued  for  the  appellant  that,  while  the  State  is 
not  confined  in  its  proof  to  the  date  alleged,^  this  will  not 
take  from  the  affidavit  its  character  as  a  statement  of  facts, 
and  that  it  may  still  be  used  as  evidence  to  contradict  any 
other  statement  of  facts  made  by  the  affiant  as  a  witness  upon 
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the  trial  of  the  cause^  and  vrith  this  view  we  are  disposed  to 
coincide. 

It  is  further  insisted  by  the  appellant's  counsel  that  if  the 
statement  is  true  that  the  prosecutrix  was  seduced  by  the  ap- 
pellant on  January  3d;  1889,  it  could  not  also  be  true  that 
the  appellant  had  had  carnal  knowledge  of  her  previous  to_ 
that  time. 

This  claim  seems  to  be  based  upon  the  assumption  that 
criminal  seduction  implies  previous  chastity.  Section  1992, 
B.  S.  1881.  A  female  who  is  seduced,  it  may  be  argued, 
must  have  been  previously  chaste  and  pure,  land  hence  the 
very  admission  on  her  part  that  she  had  previously  yielded 
her  person  to  the  alleged  seducer  wouM  tend  to  cast  suspi- 
cion upon  her  claim  of  seduction.  And  conversely  it  might 
be  contended  that  if  it  were  conceded  that  a  female  was  crim- 
inally seduced  upon  a  certain  day,  it  could  not  also  be  true 
that  she  had  been  guilty  of  repeated  acts  of  incontinence  be- 
fore that  time. 

It  must  be  admitted  that  there  is  much  plausibility  in  such 
reasoning,  and  it  would  seem  that  the  apparent  inconsistency 
of  the  two  statements  were  enough  of  itself  to  entitle  the 
jury  to  hear  both,  and  let  them  determine  as  to  the  weight 
which  the  declaration  made  out  of  court  should  receive  when 
placed  in  the  scales  with  the  testimony  given  upon  the  trial. 
It  is  to  be  observed,  however,  that  before  evidence  of  this 
character  can  be  considered  as  competent,  it  must  appear 
that  such  evidence  is  contradictory  of  what  the  witness  states 
at  the  trial.  As  to  the  degree  of  contradiction  between  the 
statements  out  of  court,  and  those  given  in  the  testimony,  it 
can  not  enter  into  consideration  in  determining  the  compe- 
tency. Seller  v.  Jenkins^  97  Ind.  430.  But  there  must  be 
contradiction,  and  we  are  of  opinion  that,  in  order  to  make 
such  testimony  admissible,  it  must  disclose  some  degree  of 
contradiction  when  construed  most  favorably  to  the  witness ; 
otherwise  every  statement  in  reference  to  the  matter  under 
Vol.  3.-23 
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inveBtigatioD,  made  by  the  witness  out  of  court,  might  be- 
come the  subject  of  proof,  and  be  distorted  from  its  true 
meaning  into  some  imaginary  contradiction. 

Tested  by  this  criterion,  it  will  not  be  so  difficult  to  pass 
upon  the  competency  of  the  rejected  evidence.  While  it  is 
true  that  the  female  is  required  to  be  of  previous  good  re- 
pute for  chastity,  it  does  not  follow  that  a  single,  or  even  re- 
peated, acts  of  prior  illicit  intercourse  will  defeat  a  prosecu- 
tion for  criminal  seduction. 

Mr.  Bishop  sayjs  that,  even  under  statutes  that  require 
^^premoua  chaste  eltarader ''  on  the  part  of  the  female  (in- 
stead of  '^good  repute,'^  which  is  the  language  of  our  statute), 
such  chastity  must  be  confined  to  the  time  of  the  seduction, 
^'  and  though  she  has  been  unchaste,  if  she  has  reformed,  she 
i&  chaste  within  the  meaning  of  the  statute."  And  he  adds : 
'^  In  reason,  therefore,  a  single  incontinent  act  does  not  neces- 
sarily, in  law,  take  away  a  woman^s  '  previously  chast6  char- 
acter ; '  for  she  may  repent  of  it  instantly  and  not  repeat  it." 
Bishop  Stat.  Cr.,  section  639. 

Under  a  statute  like  ours,  using  the  word  ''  repute ''  in- 
stead of  "  character,'^  specific  acts  of  unchastity  can  not  be 
shown,  but  the  proof  must  be  confined  to  that  of  reputation. 
Bishop  St.  Cr.,  section  639.  See,  also,  Lyons  v.  State^  52 
Ind.  426 ;  People  v.  Brewer,  27  Mich.  134 ;  Boyce  v.  People, 
55  N.  Y.  644 ;  Bowers  v.  State,  29  Ohio  St.  542. 

The  statement  in  the  affidavit  that  the  appellant  seduced 
the  prosecutrix  on  January  3d,  1889,  may  be  literally  true, 
therefore,  and  still  the  appellant  may  have  had  sexual  inter- 
course with  her,  and  may  have  begotten  the  child  at  a  time 
prior  to  the  date  of  the  alleged  seduction.  When  viewed  in 
this  light,  therefore,  the  affidavit  does  not  necessarily  con- 
tradict anything  that  the  witness  testified  to  at  the  trial,  and 
we  can  not  say  that  the  court  erred  in  excluding  it. 

Upon  cross-examination  the  question  was  asked  the  pros* 
ecuting  witness  if  she  had  not  in  a  conversation  with  Seb. 
Meritt,  about  the  14th  of  June,  1889,  been  asked  this  ques- 
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tion  by  him:  ^^Did  I  quit  in  time?''  To  which  she  had 
answered :  ^^  It  is  none  of  your  busiuess/'  The  question  was 
objected  to,  and  the  objection  sustained.  In  this  ruling  we 
can  detect  no  error. 

It  was  not  shown  how  this  statement  would  tend  to  im- 
peach the  witness,  or  throw  any  doubt  upon  her  testimony. 
No  connecting  testimony  was  offered  by  which  its  materiality 
was  made  to  appear,  and  we  think  the  court  did  right  in  re- 
jecting  it. 

Another  question  was  asked  the  prosecuting  witness,  viz., 
*^  Were  you  not  in  the  store  of  Seb.  Merritt,  in  Scircleville, 
Indiana,  on  the  14th  of  June,  1889,  when  he  asked  you, 
'  Who  are  you  going  to  stick  ? '  to  which  you  answered, 
'  None  of  your  business  ? ' '' 

The  court  correctly  sustained  an  objection  to  this  question. 
Just  how  the  conversation  came  up,  or  what  it  had  reference 
to,  yte  are  not  informed.  Nor  does  it  appear  that  the  court 
possessed  such  information.  We  can  not  assume  that  it  re- 
ferred to  the  paternity  of  the  bastar\^  child  in  question.  Er- 
rors must  be  shown  to  exist  affirmatively. 

The  appellant's  counsel  asked  the  same  witness  upon  cross- 
examination  this  further  question,  which  was  likewise  ex« 
eluded,  upon  objection :  '*  State  whether  you  had  a  conver- 
sation with  Warren  Dunn,  at  your  house  in  Scircleville, 
Indiana,  a  day  or  two  before  or  day  or  two  after  the  14th  of 
June,  1889,  in  which  he  said  :  'Are  you  going  to  stick  me 
for  the  child  ? '  to  which  you  answered,  *  No  ; '  and  if  he  did 
not  state  at  that  time  he  was  wilting  to  marry  you  to  settle 
the  matter,  to  which  you  consented  ?  " 

It  is  argued  by  counsel  that  this  statement  by  Dunn 
amounts  to  an  admission  that  he  (Dunn)  was  the  father  of 
the  child.  But  such  an  admission,  even  if  conceded  to  be 
such,  would  not  bind  the  prosecuting  witness,  nor  would  it 
tend  to  contradict  anything  to  which  she  testified.  Dunn 
was  himself  a  competent  witness,  and  if  he  knew  anything 
that  would  throw  light  upon  the  questions  involved  in  the 
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examination  he  should  have  been  sworn  and  interrogated 
concerning  such  knowledge.  His  absence,  from  whatever 
cause,  will  in  nowise  render  hearsay  testimony  of  his  state- 
ments out  of  court,  even  when  made  in  the  presence  of  the 
prosecutrix,  proper  or  admissible.  Nor  does  the  phrase  ^'  to 
which  you  consented  "  make  the  proposed  testimony  proper. 
Whether  the  witness  consented  or  not  was  at  most  but  a 
conclusion,  and  not  a  facft.  No  question  had  been  propounded 
to  the  witness  as  to  whether  she  had  not  laid  the  paternity 
of  the  child  to  Dane,  or  whether  she  had  sexual  intercourse 
with  him  at  a  time  to  which  might  be  traced  the  paternity 
of  the  child.  Had  such  questions  been  propounded  to  the 
witness  and  answered  by  her  in  the  negative,  the  testimony 
offered  might  possibly  have  become  material,  but  as  it  was 
we  can  not  say  that  the  court  abused  its  discretion  or  preju- 
diced any  rights  of  the  appellant  by  rejecting  it. 

These  are  all  the  errors  complained  of. 

Judgment  affirmed. 

FUed  Jan.  20, 1892. 
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Will. — Oonainteium.'-Identifieation  €f  Legatee. — Eiirintie  Endenee, — ^Where 
a  testatrix,  a  member  of  the  Church  of  Chriat,  made  a  bequest  to  the 
"  Christian  Missionarj  Society  of  this  State,"  it  was  competent  to  show 
by  extrinsic  evidence  that  the  Missionary  Society  of  the  Chnrehos  of 
Christ  in  Indiana  was  the  society  intended  in  said  beqnesl 
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E,  A.  Ely  and  S.  G,  Davenport,  for  appellee. 
Robinson,  C.  J. — Appellee  filed  in  the  court  below  its 
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petition  asking  for  an  order  on  appellant  to  pfiy  it  the  sum 
of  five  hundred  dollars  bequeathed  by  the  decedent  in  her 
last  will  and  testament. 

Appellant  demurred  to  the  petition^  which  was  overruled  ^ 
and  exception  taken. 

There  was  a  trial  by  the  court,  and  finding  and  judgment 
for  the  appellee,  ordering  the  appellant  to  pay  the  appellee 
the  legacy  as  prayed  for  in  the  petition. 

Under  the  assignment  of  error  but  one  question  is  pre* 
sented,  which  is  the  alleged  error  of  the  court  in  overruling 
the  demurrer  to  the  complaint  or  petition. 

A  copy  of  the  will  of  the  testatrix  was  filed  with  and 
made  a  part  of  the  petition.  That  part  of  the  will  under 
which  appellee  claimed  the  bequest  reads  as  follows,  to  wit : 

^'Second.  That  after  paying  all  my  just  debts  and  funeral 
expenses,  I  bequeath  to  the  Christian  Missionary  Society  of 
this  State  five  hundred  dollars,  the  balance  to  be  equally  di- 
vided between  my  legal  heirs." 

The  material  facts  stated  in  the  petition  were, ''  that  Han- 
nah Chappell  departed  this  life  testate ;  that  her  will  was 
probated  January  19tb,  1888;  that  by  the  terms  of  her  will 
she  bequeathed  to  the  appellee,  by  the  name  of  the  Chris- 
tian Missionary  Society  of  this  State,  five  hundred  dpUars^; 
that  the  appellee  was  the  missionary  society  named  in  said 
will ;  that  at  the  time  said  will  was  made,  and  for  a  long  time 
before,  and  until  the  day  of  said  Hannah  Chappell's  death, 
she  was  a  member  of  the  Church  of  Christ  in  Indiana^  com- 
monly called  and  known  as'  the  '  Christian  Church ; '  that 
the  appellee  was,  during  all  of  said  time,  the  only  missionary 
society  of  said  church  in  Indiana,  and  during  all  of  said  time 
commonly  called  the  Christian  Missionary  Society  of  this 
State,  and  was  as  well  known  by  said  name  as  its  true  and 
legal  name  of  *  Missionary  Society  of  the  Churches  of  Christ 
in  Indiana ; '  that  the  appellee  was  the  legatee  named  in  said 
will,  and  was  entitled  to  receive  said  sum  so  bequeathed 
to  it.'^ 
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It  was  then  ^shown  that  the  administrator  with  the  will  an* 
nexed  had  sold  the  real  estate  mentioned  in  the  will  as 
therein  directed,  and  had  in  his  hands  sufficient  after  pajing 
all  debts  of  said  estate,  funeral  expenses  and  cost  of  admin- 
istration, to  pay  said  bequest  in  full,  but  neglected  and  re- 
fused to  pay  the  same,  although  often  requested  so  to  do. 
Wherefore  prayer  for  an  order,  etc.,  requiring  said  adminis- 
trator, etc.,  to  show  cause  why  said  bequest  should  not  be 
paid,  etc. 

The  grounds  of  objection  made  to  the  will  are  that  the  be- 
quest is  void  for  uncertainty,  and  that  this  is  made  to  appear 
by  the  petition  ;  that  the  bequest  was  made  to  the  "  Chris- 
tian Missionary  Society  of  this  State,"  when  the  true  and 
legal  name  of  that  society  was  alleged  to  be  the  Missionary 
Society  of  the  Churches  of  Christ  in  Indiana ;  that  there 
was  nothing  upon  the  face  of  the  will  showing  a  mistake,  and 
that  extrinsic  evidence  could  not  be  resorted  to  for  the  pur- 
pose of  showing  that  the  appellee  was  the  society  intended 
in  said  bequest. 

The  doctrine  has  been  declared  by  the  Supreme  Court  of 
this  State,  that  ^'  in  the  construction  of  a  will  the  primary 
object  is  to  discover  and  give  effect  to  the  intention  of  the 
testator,  as  it  appears  upon  and  is  gathered  from  the  words 
found  in  the  instrument,  and,  although  the  testator's  purpose 
must  have  been  expressed  in  a  manner  conformable  to  the 
rules  by  which  rights  of  property  are  secured  and  established, 
the  law  will  not  suffer  his  intention  to  be  defeated  merely  be- 
cause it  may  not  have  been  declared  with  completeness,  or 
with  technical  accuracy.''  Skinner  v.  Harruan  7}).,  116 
Ind.  139;  Van  Gorder  v.  Smith,  99  Ind.  404. 

The  averments  in  the  petition  that  the  appellee  was 
the  missionary  society  mentioned  in  the  will,  that  the  testa- 
trix was  at  the  time  of  making  said  will,  for  a  long  time  be- 
fore and  until  her  death,  a  member  of  the  Church  of  Christ, 
in  Indiana,  commonly  called  the  Christian  Church,  and  that 
during  all  of  said  time  the  appellee  was  the  only  missionary 
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society  of  said  church  in  Indiana,  and  that  it  was  as  well 
known  by  the  name  of  the  Christian  Missionary  Society  of 
this  State  as  by  its  true  and  legal  name  of  Missionary  So* 
ciety  of  the  Churches  of  Christ  in  Indiana,  and  was  com- 
monly called  the  Christian  Missionary  Society  in  this  State, — 
were  facts  proper  and  pertinent  for  the  purpose  of  identify- 
ing the  appellee  as  the  legatee  in  said  wilL  IVion  v.  Ameri^ 
can  Bibk  Soc.,  49  Am.  Rep.  321 ;  Grimes  v.  Harmony  35 
Ind.  198;  Oruse  v.  Axtdl,  50  Ind.  49 ;  Skinner  v.  Harrison 
Tp.^  supra. 

The  authorities  seem  to  settle  the  rule  in  the  construction 
of  a  will  to  be,  that,  in  looking  for  the  intention  of  the  tes- 
tator, surrounding  circumstances  may  be  taken  into  consid* 
eration,  but  that  extrinsic  evidence  will  not  be  received  to 
vary,  contradict  or  control  the  terms  of  a  will ;  yet  that  evi- 
dence of  surrounding  circumstances,  of  the  subject-matter  of 
the  devise,  and  the  person  to  be  benefited  thereby,  is  receiva- 
ble to  enable  the  court  to  determine  both  the  subject  and 
object  of  the  testator's  bounty ;  and  for  the  purpose  of  de- 
termining the  object  of  a  testator's  bounty,  or  the  subject  of 
disposition,  a  court  may  inquire  into  every  material  fact  re* 
lating  to  the  person  who  claims  under  the  will,  and  to  the 
property  which  is  claimed  as  the  subject  of  disposition,  and 
to  the  circumstances  of  the  testator  and  his  family  and  affairs, 
for  the  purpose  of  enabling  the  court  to  identify  the  per- 
son or  thing  intended  by  the  testator.  Wigram  Wills,  101 
100, 112, 142 ;  1  Redfield  Wills,  488, 578, 587,  597, 600,  621, 
628 ;  1  Oreenleaf  Ev.  (13th  ed.),  section  287,  and  note ;  Skin- 
ner v.  Harrison  3J).,  supra;  Elliott  v.  Elliott,  117  Ind.  380; 
Noe  V.  Kem^  3  Am.  St.  Rep.  544 ;  Hall  v.  Stephens,  27  Am. 
Rep.  302. 

The  case  of  Skinner  v.  Harrison  35>.,  supra,  is  directly  in 
point  in  the  case  before  us.  In  that  case  the  testator  devised 
certain  re^l  estate  to  Harrison  township.  It  was  contended 
that  the  will  was  void  for  uncertainty,  because  the  will  did 
not  say  whether  it  was  the  civil  or  school  township  of  Har- 
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rison  that  was  meantj  nor  Harrison  township  of  what  country 
there  being  twenty*  two  townships  of  that  name  in  Indiana. 
The  court  held  that  extrinsic  evidence  was  admissible  to 
show  that  the  testator  resided  in  Harrison  township  of  Cass 
coanty,  and  sustained  peculiar  relations  to  that  township,  for 
the  purpose  of  identifying  that  as  the  object  of  his  bounty ; 
and  the  court  further  held,  as  we  have  before  seen,  that  the 
law  would  not  suffer  the  testator's  intention  to  be  defeated 
merely  because  it  may  not  have  been  declared  with  com- 
pleteness or  with  technical  accuracy. 

The  testatrix  in  the  case  before  us  was  a  member  of  the 
Christian  Church.  It  had  but  one  missioniury  society.  The 
petition  alleges  that  was  the  appellee,  and  that  it  was  com- 
monly known  by  the  name  of  the  '^  Christian  Missionary 
Society  of  this  State,"  the  legatee  named  in  the  will.  These 
facts  make  the  case  analogous  to  Skinner  v.  Harrison  Tp,, 
supra. 

In  a  note  to  Chambers  v.  Waisonj  46  Am.  Rep.  77,  the 
law  is  stated  thus :  '^A  misnomer  or  misdescription  of  a 
legatee  or  devise^e,  whether  a  natural  person  or  a  corpora- 
tion, will  not  invalidate  the  provision  or  defeat  the  inten- 
tion of  the  testator,  if,  either  from  the  will  itself  or  evi- 
dence dehors  the  will,  the  object  of  the  testator's  bounty 
can  be  ascertained.  No  principle  is  better  settled  than  that 
parol  evidence  is  admissible  to  remove  latent  ambiguities, 
and  when  there  is  no  person  or  corporation  in  existence  pre- 
cisely answering  to  the  name  or  description  in  the  will,  parol 
evidence  may  be  given  to  ascertain  who  were  intended  by 
the  testator.  A  corporation  may  be  designated  by  its  cor- 
porate name,  by  the  name  by  which  it  is  usually  or  popu- 
larly called  and  known,  by  a  name  by  which  it  was  known 
and  called  by  the  testator,  or  by  any  name  or  description  by 
which  it  can  be  distinguished  from  every  other  corporation ; 
and  when  any  buf  the  corporate  name  is  used,  tl^e  circum- 
stances to  enable  the  court  to  apply  the  name  or  description 
to  a  particular  corporation,  and  identify  it  as  the  body  in- 
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tended,  and  to  distinguish  it  from  all  others  and  bring  it 
within  the  terms  of  the  will,  may  in  all  cases  be  proved  by 
parol.  St.  Imke^a  Homey  etc.,  v.  Association,  etc.,  52  N.  Y.  191 ; 
Holmes  v.  Mead,  52  N.  Y.  332 ;  Gardner  v.  Heyer,  2  Paige, 
11  ;  1  Jarman  Wills,  330;  1  Redfield  Wills,  691,  section 
42,  pi.  40,  and  695,  pi.  49. 

It  does  not  seem  necessary  to  farther  extend  this  opinion. 
The  authorities  clearly  sustain  the  ruling  of  the  circuit  court. 

Judgment  affirmed,  with  costs. 

Filed  Jan.  19, 1892.     . 


No.  405. 

Thb  Oebmania  Fire  Insurance  Company  v.  Deckard. 

FiBE  hxBUBAVCE.^Aeium  Upon  Policy, — Notice  of  Loss. — PerformaTice  of 
ConditionB, — Averments  in  Oomphini  cu  to. — Sufficiency  of. — ^Iii  an  action 
apon  a  policy  of  insurance  which  contained  a  provision  that  "  Persons 
SDstaining  loss  or  damage  hj  fire  shall  forthwith  give  notice  of  said 
loss  to  the  company/'  the  complaint  stated  that  the  plaintiff  had  "per- 
formed all  of  the  conditions  on  his  part  to  be  performedy  and  on  the 
Idth  day  of  May,  1890,  said  house  was  totally  destroyed  by  fire ;  that 
plaintiff  immediately  thereafter,  on  the  —  day  of  June,  1890,  notified 
the  defendant  of  said  loss,''  etc. 

Held,  that  the«general  averment  of  performance  in  the  complaint  would 
so  modify  the  specific  averment  as  to  the  time  when  notice  of  loss  was 
given,  as  to  require  the  blank  to  be  supplied  by  inserting  the  first  in- 
stead of  the  last  day  of  June. 

Heldj  also,  that  it  could  not  be  said  as  a  matter  of  law  that  notice  of  loss 
given  fifteen  days  after  the  loss  occurred  was  not  given  within  a  rea- 
sonable time. 

Heldf  also,  that  the  averment  in  the  complaint  as  to  the  performance  of 
conditions  on  the  part  of  the  insured,  though  preceding  the  statement 
of  loss,  was  intended  to  apply  to  and  qualify  the  conduct  of  the  insured 
to  the  time  of  the  commencement  of  the  action,  and  must  be  so  con- 
strued. 

Same. — Foreign  Insurance  Companies. — Notice  <^  Loss  to. — Section  S770^  B.  S. 
1881,  Construed. — ^Under  section  3770,  B.  S.  1881,  conditions  inserted  in 
insurance  policies  issued  by  foreign  insurance  companies  requiring  no>* 
tioe  of  loss  to  be  given  forthwith,  or  within  less  than  five  days,  are  null 
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and  void.  The  insured  is  required,  however,  to  use  reasonable  diligence 
in  giving  notice  of  lost. 

Bams. — FVaud  in  Jhvcurement  of  Qmtraet. — Inertate  of  Hazard, — Angteer. — 
Fraud  and  misrepresentations  in  the  procurement  of  a  contract,  when 
pleaded  as  such,  will  not  authorise  its  overthrow  or  rescission,  unless 
they  relate  to  and  affect  some  material  feature  of  the  transaction.  In 
insurance  contracts,  only  that  can  be  regarded  as  material  which,  from 
a  business  stand-point,  may  have  influenced  the  insurer  in  undertaking 
the  risk.  An  answer  to  a  suit  upon  a  policy  of  insurance  is  bad  which 
aveni  that  the  building  was  not  constructed  as  set  forth  in  the  policy^ 
but  which  fails  to  aver  that  the  haaard  was  increased  thereby,  or  that 
the  company  would  have  refused  the  risk,  oz  charged  a  higher  premiam 
for  carrying  it  if  it  had  known  the  truth. 

BAME.—BuUding  Und  for  Speeifie  Ihurpose. —  Warranty  tn  PoHcy  oi  to. — ^A 
statement  in  a  policy  of  fire  insurance  that  the  building  insured  is  used 
for  a  specific  purpose  amounts  to  a  warranty  that  it  was  so  used  at  the 
time  the  policy  was  issued,  but  it  does  not  warrant  the  continuance  of 
such  use  during  the  existence  of  the  insurance. 

Samb. — Change  oj  U»e, — Inoreoie  of  Hastard, — AgreemaU  m  I^dieif  Ooneem- 
ing. — iVomiMory  Warranty, — Fhmd, — In9truetum$  to  Jury, — The  agree- 
ment in  a  policy  that  the  assured  shall  not  subsequently  change  the 
use  of  the  building  so  as  to  increase  the  hazard  is  a  promissory  war- 
ranty, the  substantial  breach  of  which,  either  with  or  without  actual 
fraud,  will  defeat  the  policy  without  regard  to  its  being  the  cause  of 
the  loss.  Whether  a  particular  change  will  increase  the  hazard  is  a 
question  of  fact,  to  be  submitted  to  the  jury  under  proper  instructions. 

Sake.— Deitrtfeeiofi  hy  Fire  Oaiuted  by  Biol.— ilfinoer.—DamifTer.— Where  a 

^  policy  of  insurance  provided  that  the  insurance  should  not  cover  "  any 
loss  or  damage  by  fire  caused  by,  means  of  an  invasion,  insurrection, 
riot,"  etc.,  it  was  error  to  sustain  a  demurrer  to  a  paragraph  of  answer 
setting  up  the  defence  that  the  building  in  question  was  destroyed  by 
fire  by  means  of  a  riot,  the  evidence  showing  that  five  masked  men,  in 
the  night  time,  assembled  and  forcibly  broke  into  the  building,  and  com- 
pelled the  occupants  to  vacate  under  threats  of  personal  violence,  and 
then  burned  down  the  building. 

Pleadino. — Instrument  Filed  with  OomplainL — Noi  Neeesnry  to  FUt  with  An- 
9wer, — Where  an  instrument  is  made  the  basis  of  an  action,  and  is  set 
out  with  the  complaint,  it  is  not  necessary  to  set  it  oat  with  an  answer 
based  upon  any  of  its  conditions  or  provisions. 

From  the  Monroe  Circuit  Court. 

S,  N.  Cfhambers,  8,  0.  Pickens,  O.  W.  Moores  and  G.  R* 
Worrally  for  appellant. 
i2.  A,  Fulk,  E,  Corr  and  J.  JR.  EaH,  for  appellee. 
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Cbumpackeb,  J. — This  action  was  brought  by  John 
Deckard  against  the  Germania  Fire  Insurance  Company^ 
upon  a  policy  of  fire  insurance  issued  by  the  latter. 

The  complaint  was  in  two  paragraphs^  to  which  a  separate 
demurrer  was  filed  and  overruled. 

The  answer  contained  ten  paragraphs,  and  a  demurrer  was 
sustained  to  the  second^  thirds  fourth,  fifth,  sixth,  seventh 
and  ninth,  and  overruled  as  to  the  others. 

A  jury  trial  was  had  and  a  special  verdict  returned,  and 
motions  by  the  defendant  for  a  venire  de  novo,  for  judgment 
in  its  favor  upon  the  verdict,  and  for  a  new  trial  were  sue* 
cessively  made  and  overruled,  and  judgment  was  awarded 
plaintiff  upon  the  verdict. 

The  assignments  of  error  properly  present  for  review  the 
several  rulings  of  the  trial  court  upon  the  demurrers  and 
motions. 

Counsel  for  appellant  first  insist  that  the  first  paragraph 
of  complaint  is  not  suticient  to  withstand  the  demurrer. 

The  averments  of  this  paragraph  are  substantially  these  : 
The  plaintiff  was  the  owner  of  a  one-story,  shingle-roof, 
box*frame  dwelling-house,  in  Monroe  county,  Indiana,  which 
was  occupied  by  a  tenant,  and,  in  consideration  of  a  premium 
of  three  dollars  to  it  in  hand  paid,  the  defendant  on  the  2d 
day  of  November,  1889,  by  its  policy  of  fire  insurance,  which 
wad  filed  with  and  made  part  of  the  complaint,  insured  said 
dwelling-house  against  loss  or*  damage  by  fire,  in  the  sum  of 
three  hundred  dollars,  for  the  term  of  three ^ears  from  said 
date;  that  the  plaintiff  *'  performed  all  of  the  conditions  on 
his  part  to  be  performed,  and  on  the  16th  day  of  May,  1890, 
said  house  was  totally  destroyed  by  fire ;  that  plaintiff  im- 
mediately thereafter,  on  the day  of  June,  1890,  notified 

the  defendant  of  said  loss,  and  more  than  ninety  days  before 
the  bringing  of  this  suit  gave  defendant  due  proofs  of  said 
loss." 

It  was  further  alleged  that  plaintiff  was  the  owner  of  the 
house  at  the  time  It  was  destroyed,  and  it  was  of  the  value 
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of  three  hundred  dollars^  aad  that  the  amount  of  the  policy 
was  due  and  unpaid. 

Among  other  provisions^  the  policy  contained  the  follow- 
ing: ''  Persons  sustaining  loss  or  di^age  by  fire  shall  forth- 
with give  notice  of  said  loss  to  the  company." 

The  point  is  raised  against  this  paragraph  of  complaint 
that  it  does  not  show  a  compliance  with  the  above  provision 
of  the  policy. 

It  was  incumbent  upon  the  holder  of  the  policy  to  allege 
and  prove  a  performance  of  all  the  conditions  precedent  to 
his  right  to  recover,  or  show  a  waiver  or  other  sufficient  ex- 
cuse for  their  non-performance. 

Section  8770,  R.  S.  1881,  makes  conditions  inserted  in  in- 
surance policies  issued  by  foreign  insurance  companies,  re- 
quiring notice  of  loss  to  be  given  forthwith,  or  within  less 
than  five  days,  null  and  void.  The  effect  of  this  section,  as 
construed  by  the  Supreme  Court  in  the  case  of  Insurance 
Co.  of  North  America  v.  5Wm,  111  Tnd.  281,  is  to  render 
provisions  for  notice  forthwith,  or  within  less  than  five  days 
conclusively  unreasonable,  but  to  require  the  insured  to  use 
reasonable  diligence  in  giving  notice  of  loss. 

An  elementary  rule  of  pleading  requires  that  averments 
shall  be  most  strongly  construed  against  the  pleader,  and  un- 
der the  influence  of  this  rule,  in  the  absence  of  other  con* 
trolling  allegations,  the  blank  date  should  be  supplied  by 
constructively  inserting  the  last  day  of  the  month. 

A  general  averment  of  the  performance  of  all  conditions 
upon  the  part  of  the  insured,  required  by  the  terms  of  the 
contract,  is  ordinarily  sufficient. 

This  averment  is  in  the  complaint  under  consideration,  but 
it  precedes  the  allegations  of  loss,  and  counsel  insist  that  it 
qualifies  only  the  antecedent  averments,  and  is  therefore  of 
no  value  as  showing  a  performance  of  conditions  required 
after  the  loss. 

It  was  the  evident  intention  of  the  pleader  that  it  should 
apply  to  and  qualify  his  conduct  to  the  tim'e  of  the  commence- 
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ment  of  the  action,  and,  notwithstanding  its  dislocation,  we 
are  inclined  to  give  it  that  construction.  Another  elemen- 
tary rule  of  pleading  requires  that  specific  averments  shall 
control  general  ones,  but  this  is  applicable  only  where  there 
is  a  necessary  conflict  between  them.  If  the  date  of  giving 
notice  had  been  supplied  by  the  pleader,  it  would  determine 
the  sufficieticy  of  the  complaint  upon  this  question,  notwith- 
standing the  general  averment  of  the  performance  of  condi- 
tions.     Baker  v.  Oerman  Fire  Ina.  Co,,  124  Ind.  490. 

But  we  do  not  think  the  rule  can  be  carried  to  the  extent 
that  specific  averments  like  the  one  under  consideration  may 
be  enlarged  by  construction  so  that  they  shall  control  and 
render  nugatory  general  averments  which  would  otherwise  be 
sufficient. 

Pleadings  should  be  construed  in  such  a  manner  as  to  rec« 
oncile  and  harmonize  the  various  allegations,  where  it  can 
be  done  without  doing  violence  to  \he  laws  of  language,  and, 
under  the  operation  of  this  principle,  the  general  averment 
of  performance  would  so  modify  the  specific  averment  in  the 
complaint  under  consideration  as  to  require  the  blank  to  be 
supplied  by  inse^rting  the  first  day  of  the  month,  if  this  will 
make  the  complaint  good. 

Under  this  construction  it  would  appear  that  notice  of  loss 
was  given  fifleen  days  after  it  occurred,  and  in  the  presence 
of  the  averment  that  it  was  given  forthwith,  and  of  the  per- 
formance of  conditions  we  can  not  say,  as  a  matter  of  law, 
that  it  was  not  within  a  reasonable  time.  The  complaint 
seems  to  have  been  very  carelessly  prepared,  but  we  arein- 
dined  to  hold  it  good. 

The  next  alleged  error  relied  upon  for  a  reversal  of  the 
judgment  relates  to  the  decision  of  the  court  in  sustaining 
the  demurrer  to  the  seventh  paragraph  of  answer.  This  par- 
agraph alleged  that  the  insured  building  was  described  in 
the  policy  as  a  "one-story,  shingle-roof,  box  and  frame 
building,  meaning  that  said  building  was  one  story  high,  and 
was  covered  with  shingles,  and  was  constructed  in  box-shape ; 
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that  is,  planks  nailed  upon  a  wooden  frame^  said  planks 
standing  endwise  up  and  down  said  building ;  '^  that  the  in- 
sured  stated  and  represented  such  facts  to  be  true,  and  the 
company  relied  upon  such  statements  and  representations 
and  was  induced  thereby  to  assume  the  risk ;  that  said  state- 
ments and  representations  were  false  and  made  to  deceive 
the  company,  and  to  fraudulently  procure  the  insurance ; 
that  said  building  was  not  as  represented,  but  was  *^  con- 
structed of  logs  cut  and  laid  one  upon  another,  having  but 
a  slight  box-frame  addition  thereto,"  and  it  was  covered 
with  ^  <5lap-boards ''  instead  of  shingles. 

It  was  also  alleged  that  the  policy  contained  a  provision 
making  the  insurance  void  for  any  fraud,  false  representa- 
tion or  concealment  of  facts  by  the  assured  relative  to  the 
condition,  situation,  use  or  occupancy  of  the  building. 

There  is  an  attempt  in  this  paragraph  to  enlarge  the  mean- 
ing of  the  descriptive  terms  of  the  policy  by  averment,  and  to 
make  this  enlarged  meaning  the  basis  of  a  defence.  This  is 
unauthorized  by  the  universal  law  of  contracts  and  plead-* 
ings.  The  parties  are  bound  by  the  ordinary  and  natural 
import  and  meaning  of  the  language  employed  in  the  con- 
tract, and,  if  it  is  susceptible  of  two  constructions,  that  which 
is  the  most  favorable  to  the  assured  shall  prevail.  Sogers 
V.  Phenix  Ins.  Co.^  121  Ind.  570;  Walhiee  v.  German  Am. 
Ins.  Co.,  41  Fed.  Rep.  742. 

Then  this  answer  clearly  proceeds  upon  the  theory  of  ialse 
representations  and  concealment  of  fiicts  which  induced  the 
company  to  assume  the  risk. 

Fraud  and  misrepresentations  in  the  procurement  of  a 
contract,  when  pleaded  as  such,  will  not  authorize  its  over- 
throw or  rescission  unless  they  relate  to  and  affect  some  ma- 
terial feature  of  the  transaction.  In  insurance  contracts, 
only  that  can  be  regarded  as  material  which,  from  a  business 
standpoint,  may  have  influenced  the  insurer  in  undertaking 
the  risk. 

There  is  nothing  in  this  answer  to  show  that  the  hazard 
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was  increased  a  farthing  on  account  of  the  alleged  misrepre* 
seutations,  or  that  the  company  would  have  refused  it  or 
charged  a  higher  premium  for  carrying  it  if  it  had  known 
the  truth. 

What  the  result  would  have  been  if  the  facts  set  out  in  the 
answer  under  consideration  had  been  made  the  basis  of  a 
defence^  on  the  ground  of  a  breach  of  warranty,  it  is  un- 
necessary to  say.  There  was  no  error  in  sustaining  the  de- 
murrer to  it,  as  it  stood. 

The  policy  provided  that  the  insurance  should  be  void 
should  there  be  any  ''  increase  of  hazard  by  change  of  use, 
or  occupancy^  vacancy^  or  non-occupancy/'  unless  specially 
agreed  to  by  the  company  in  writing. 

The  ninth  paragraph  of  answer  alleged  that  the  building 
was  insured  as  a  dwelling-house  only,  and  after  the  execution 
of  the  policy,  without  the  knowledge  or  consent  of  the  com- 
pany, the  use  of  the  building  was  changed  by  the  insured,  '4n 
this,  that  said  building  was  not  used  for  a  dwelling  only,  but 
was  used  and  occupied  as  a  $aloon ;  that  wines,  malt  liquors, 
whiskey,  manufactured  tobacco  and  cigars  were  kept  therein 
for  sale,  and  were  therein  sold  to  the  citizens  of  said  vicin- 
ity,^' whereby  the  hazard  assumed  under  the  contract  was 
increased,  and  the  policy,  became  void. 

We  learn  from  briefs  of  counsel  that  the  trial  court  held 
this  paragraph  of  answer  bad,  upon  the  ground  that  the 
breach  of  a  condition  subsequent  to  the  execution  of  the 
policy,  in  the  absence  of  fraud,would  not  defeat  it,  and  upon 
the  further  ground  that  the  change  of  use  described  did  not 
increase  the  hazard  upon  the  authority  of  Behler  v.  Oerman, 
etc.,  Ins.  Co.,  68  Ind.  347. 

A  statement  in  a  policy  of  fire  insurance  that  the  build- 
ing insured  is  used  for  a  specific  purpose  amounts  -to  a  war* 
ranty  that  it  was  so  used  at  the  time  the  policy  was  issued, 
but  it  does  not  warrant  the  continuance  of  such  use  during 
the  existence  of  the  insurance.  Baker  v.  Oerman  Fire  Ins. 
Co.y  supra ;  Herrick  v.  Union,  etc.,  Ins.  Oo.,  48  Maine,  558 ; 
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Cumberland  Valley,  etc.,  Ins.  Co*  v.  DougloMy  58  Pa.  St.  419 ; 
Wynne  v.  Globe  Ins.  Co.,  71  N.  C.  121;  RqffeHy  v.  New 
Bninsiviek,  ete.^  Ins.  Cb.,  18  N.  J.  L.  480. 

Warranties  are  classified  as  affirmative  and  promissory  or 
continuing.  An  affirmative  warranty  is  an  agreement  that 
the  validity  of  the  contract  shall  depend  upon  the  exact  and 
literal  truth  and  fulQlment  of  the  things  agreed  upon  as  ex- 
isting at  the  time  it  is  made.  A  promissory  warranty  in  in- 
surance contracts  is  an  agreement  upon  the  part  of  the  as- 
sured that  he  will  do^  or  refrain  from  doings  certain  specified 
things  after  the  policy  has  been  issued.  May  Insurance,  sec- 
tion 167  ;  Lawson  Rights  and  Bem.^  section  2051. 

In  the  case  under  consideration  the  agreement  in  the  policy 
that  the  assured  should  not  subsequently  change  the  use  of 
the  building  so  as  to  increase  the  hazard  was  a  promissory 
warranty^  the  substantial  breach  of  which,  either  with  or 
without  actual  fraud,  would  defeat  the  policy  without  regard 
to  its  being  the  cause  of  the  loss.  Rogers  v.  Phenix  Ins.  Co., 
supra;  Continental  Ins.  Co.  v.  Kyle,  124  Ind.  132;  HaweU 
V.  Baltimore,  etc.,  8oe.,  16  Md.  377 ;  Williams  v.  Peoples, 
etc.,  Ins.  Co.,  57  N.  Y.  274 ;  Mead  v.  Northwestern  Ins.  Co., 
3  Said.  530 ;  Mack  v.  Rochester^,  etc.,  Ins.  Co.,  106  N.  Y. 
560 ;  Western  Assurance  Co.  v.  McPike,  62  Miss.  740 ;  Trus- 
tees, etc.,  v.  Williamson,  26  Pa.  St.  196 ;  Luce  v.  Dorchester, 
etc.,  Ins.  Co.,  105  Mass.  297 ;  Blumer  v.  Phoenix  Ins.  Co.,  46 
Wis.  622. 

A  violation  of  continuing  representations,  perhaps,  will 
not  defeat  a  policy  of  insurance  unless  material  and  accom- 
panied with  actual  fraud.  May  Insurance,  section  182;  Law- 
son  Bights  and  Rem.,  section  2055. 

But  we  know  of  no  instance  in  which  this  doctrine  has 
been  applied  to  continuing  warranties. 

The  force  and  validity  of  a  warranty  against  a  subsequent 
change  of  the  use  of  property  insured,  increasing  the  risk,  is 
unquestioned. 

Whether  a  particular  change  will  increase  the  hazard  is  a 
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question  of  fact,  to  be  submitted  to  the  jury  andef  proper 
instructions.  North  British^  etc.,  Ins.  Oo.  v.  SteigeTj  124  111. 
81 ;  Russell  v.  Cedar  Bapids,  etc.,  Ins.  Oo.,  71  Iowa,  69 ; 
Smith  V.  Mechanics^ f  etc.,  Ins.  Co, ,  32  N.  Y.  399 ;  Williams 
V.  People^s,  etc. J  Ins.  Co.,  supra;  Ghriswold  v.  American,  etc., 
Ins.  Co.f  70  Mo.  654;  Washington,  etc.,  Ins.  Co.  v.  JMisr- 
ehanW,  etc.,  Ins.  Co.,  5  Ohio  St.  460;  Peck  v.  Phenix,  etc., 
Ins.  Co.,  45  U.  C.  Q.  B.  620. 

In  the  case  of  Behler  v.  German,  etc.,  Ins.  Co.,  supra, 
it  was  said  :  '^  We  can  not  perceive  how  the  use  of  the  build- 
ing for  prostitution  would  be  more  likely  to  endanger  it  to 
fire  than  if  it  were  used  for  the  accommodation  of  guests  as 
a  hotel ;  nor  how  the  illegal  sale  of  intoxicating  liquors  was 
any  more  dangerous  to  the  building  than  if  they  had  be^n 
sold  legally  under  a  license ;  nor^  indeed^  how  the  sale  of  in- 
toxidating  liquors  within  the  building  would  endanger  it  at 
all/'  and  this  is  confidently  relied  upon  by  appellee  in  sup- 
port of  the  decision  of  the  trial  court.  In  that  case  the 
policy  contained  no  provision  making  it  void  if  the  use 
should  be  changed  to  increase  the  hazard.  The  only  provis- 
ion with  respect  to  change  of  use  or  occupancy  was  that  the 
building  should  not  be  used  for  any  illegsJ  purposes^  and  the 
only  penalty  for  a  violation  of  the  restriction  was  the  fol- 
lowing : 

^'  If  the  buildings  previously  insured  are  appropriated  to 
such  use  during  the  time  of  insurance,  the  agent  must  either 
insist  upon  the  removal  of  the  danger  or  cancellation  of  the 
policy .''  The  answer  alleged  that  the  use  of  the  building 
had  been  changed  to  illegal  purposes^  specifying  them.  The 
question  of  the  increase  of  hazard  was  not  before  the  court 
because  it  was  not  in  the  contract,  and  that  part  of  the  opin- 
ion above  quoted  was  not  necessary  to  the  decision  of  the 
questions  involved  in  the  case.  Furthermore  that  part  of 
the  case  was  impliedly  overruled  by  the  case  of  Indiana 
Ins.  Go.  V.  Brehm,  88  Ind.  578,  wherein  the  court  said : 
Vol.  3.-24 
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'<  The  converaion  of  an  ordinary  sleeping  apartment  into  a 
house  of  assignation  and  prostitation,  kept  in  a  disorderly 
manner,  evidently  oonstitates  a  material  ohange  in  the  na- 
ture  and  character  of  the  occupation  of  the  house,  and 
ought,  in  a  proper  case,  to  be  so  held  when  pleaded  and 
proven/' 

It  was  unnecessary  to  set  out  the  policy  with  the  answer. 
When  an  instrument  is  made  the  basis  of  an  action,  and  is 
set  out  with  the  complaint,  it  is  not  necessary  to  set  it  out 
with  an  answer  based  upon  any  of  its  conditions  or  provis- 
ions.    Chrubbs  v.  iform,  103  Ind.  166. 

The  demurrer  to  the  ninth  paragraph  of  answer  ought  to 
have  been  overruled.  By  the  terms  of  the  policy  it  was 
agreed  that  the  insurance  should  not  cover  ''  any  loss  or 
damage  by  fire  caused  by  means  of  an  invasion,  insurrection, 
riot,  civil  commotion  or  military  or  usurped  power.''  One  par- 
agraph of  answer  set  up  the  defense  that  the  building  in  ques- 
tion was  destroyed  by  fire  by  means  of  a  riot.  The  finding 
of  the  juiy  upon  this  issue  is  contained  in  paragraphs  seven 
and  eight  of  the  verdict,  which  are  as  follows : 

'^  7th.  That  said  building  was,  on  the  night  of  the  16tk 
day  of  May,  1890,  by  three  or  more  men,  in  a  forcible  man- 
ner, broken  into  and  afterwards  burned. 

''  8th.  That  on  the  night  of  the  16th  of  May,  1890,  five 
men,  with  their  faces  disguised,  came  together  at  said  build- 
ing, and  with  a  fence  rail  forcibly  broke  open  the  door  of 
the  building,  and  three  of  them  entered  and  told  the  tenant 
therein  to  get  out  of  bed  and  out  of  the  house,  under  threats 
that  if  he  did  not  they  would  roast  him,  saying,  ^  we  are  go- 
ing to  burn  the  house.'  They  led  said  tenant  away  from 
the  building." 

No  question  is  raised  challenging  the  validity  of  that  part 
of  the  contract  under  consideration,  nor,  indeed,  can  we  per* 
ceive  npoawhat  grounds  it  could  be  successfully  challenged. 
Barton  v.  Home  Ins.  Co,^  42  Mo.  156;  Lycoming ^  do.,  Ins. 
Co.  v.  Schwenk,  95  Pa.  St.  89 ;  Dupin  v.  Muiual  Ini.  Co.,  d 
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La.  482 ;  May  Ins.,  section  403 ;  7  Am.  &  Eng.  Encyc.  of 
Law,  p.  1042. 

It  is  argued,  however,  thai  the  verdict  does  not  show  that 
the  house  was  burned  by  the  ridters.  We  think  it  fairly 
appears  that  it  was  so  burned.  The  seventh  paragraph  of 
the  verdict  states  that  the  house  was  broken  into  forcibly 
and  afterwards  burned  by  three  or  more  men  on  the  night 
of  the  16th  of  May,  1890. 

The  eighth  paragraph  contains  a  more  elaborate  descrip- 
tion of  the  men  and  their  assembling  and  unlawful  conduct. 

Where  five  masked  men,  in  the  night  time,  assemble  and 
forcibly  break  into  a  dwelling-house  and  compel  the  occu- 
pant to  vacate  under  threats  of  personal  violence,  and  then 
burn  down  the  building,  it  constitutes  a  riot  within  the  legal 
definition  of  that  term.  Section  1981,  R.  S.  1881 ;  State  v. 
AcrGf  2  Ind.  App.  384 

The  court  erred  .in  awarding  appellee  judgment  upon  the 
verdict. 

The  judgment  is  reversed,  at  appellee's  costs,  with  instruc- 
tions to  overrule  the  demurrer  to  the  ninth  paragraph  of 
answer. 

Filed  Oct.  13, 1891 ;  petition  for  a  rehearing  overruled  Jan.  9, 189^ 


No.  288. 

Thompson  et  al.  v.  The  State,  ex  rel.  East  et  al. 

ThKAmjSQ.—Mtui  Proceed  Upon  Defimte  Tkeory. — Every  pleading  must  pro- 
ceed upon  some  definite  theory,  and  its  sufficiency  mnst  be  determined 
by  the  theory  upon  which  it  proceeds.  Its  theory  must  be  determined 
from  its  general  character  and  scope. 

Sues. — AlUgaHons  a$  to  MaUee, — How  Oonstrued. — When  in  legal  plead- 
ings the  defendant  is  charged  with  having  wrongfully,  unlawfully,  or 
maliciously  done  the  act  complained  of,  the  words  are  only  words  of 
Titnperation,  and  amount  to  nothing  unless  a  cause  of  action  u  other* 
wise  alleged. 
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proceeds  from  a  coart,  magistrate,  or  bodj  haying  authority  of  law  to 
iMue  prooeis  of  that  nature,  and  which  is  legal  in  form,  and  on  its  face 
oontaini  nothing  to  notify  or  fairly  apprise  the  officer  that  it  is  issued 
without  authority,  the  officer  is  protected  in  making  senrioe,  and  he  is 
not  concerned  with  any  illegalities  that  may  exist  back  of  it.  If,  how- 
ey«r,  the  process  is  in  fact  void  for  want  of  jurisdiction  in  issuing  is, 
the  officer  may  refuse  to  execute  it,  and  no  action  will  lie  against  him 
for  such  refusaL 

^kM^^Ordar for  SoU  <^  Specific  Brepert^.^ThM  Arfiei  tn  Ptmemim.-'Be- 
nuwd  af  Theiit  Propertiif, — Sheriff '§  Bigki  to  do  so. — Where  process  is  issued 
to  a  sheriff,  from  a  court  having  authority  to  issue  the  same,  to  sell  a 
specific  piece  of  property,  the  fact  that  certain  parties  were  in  possession 
of  the  house  at  the  time  the  foreclosure  suit  was  commenced,  and  were 
not  made  parties  to  the  suit,  could  not  affect  the  sheriff  and  his  sureties, 
and  render  them  liable  to  an  action  on  the  sheriff 's  official  bond  for  the 
execution  of  the  process.  It  was  the  privilege  of  the  sheriff  to  remove 
the  property  of  such  parties  from  the  house,  they  still  being  in  posset* 
sion  at  the  time  the  process  was  executed,  so  that  he  might  (hereafter  de- 
liver the  possession  of  the  house  unqualified  and  un trammeled  to  the 
purchaser.  He  would  only  be  liable  if  the  removal  of  the  property  was 
negligently  made. 

From  the  Greene  Circuit  Court. 

E.  Shorty  T.  Van  Buakirkf  J.  D.  Alexander  and  H.  W.  Let- 
mngeVy  for  appellants. 

E.  H.  C.  Gavins,  A.  O.  Cavins,  I.  H.  Fowler  and  W.  A. 
PickenSy  for  appellees. 

New,  C.  J. — This  was  an  action  by  the  appellee  against  the 
appellant  William  E.  Thompson,  as  sheriff,  and  his  eo«ap- 
pellants,  sureties  on  bis  official  bond. 

The  material  averments  in  the  complaint,  omitting  those 
about  Thompson's  election  as  sheriff  and  the  execution  of 
his  bond  as  such,  are  as  follows :  In  the  circuit  court  of 
Greene  county  Joseph  Strong  foreclosed  a  chattel  mortgage 
executed  to  him  by  Webster  Grim.  An  order  of  sale  was 
issued  upon  the  decree,  commanding  said  Thompson,a8  sheriff 
of  said  county,  to  sell  a  certain  house  situate  on  lot  No.  47 
in  the  town  of  Worthington,  in  said  county.  Said  house  was 
the  property  of  the  relators,  and  they  had  the  possession. 
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thereof  before  the  commeacement  of  said  suit^  but  they  were 
Dot  made  parties  to  the  same.  On  the  28th  day  of  January  ^1889; 
said  sheriff^  acting  under  the  assumed  authority  of  said  writ, 
and  pretending  to  execute  the  same  according  to  law,  wrong- 
fully^ maliciously,  and  without  right,  entered  said  house  dur- 
ing a  rain  storm,  and  removed  therefrom  into  the  street  prop- 
erty belonging  to  the  relators,  consisting  of  fresh  meats,  lard, 
fixtures,  and  all  the  property  which  they  had  in  said  house 
for  the  purpose  of  carrying  on  a  meat  shop.  By  the  re- 
moval of  said  goods  they  were  injured  and  rendered  unfit 
for  use,  to  the  damage  of  the  relators  in  the  sum  of  five  hun* 
dred  dollars. 

The  appellant  William  E.  Thompson  demurred  separately, 
and  the  other  appellants  demurred  jointly  to  the  complaint, 
all  for  want  of  &cIb.  The  demurrers  were  overruled,  and 
exceptions  properly  saved. 

A  joint  answer  was  filed  by  all  of  the  appellants  in  four 
paragraphs. 

The  first  paragraph  of  the  answer  admits  that  at  the  time 
mentioned  in  the  complaint,  the  appellant  William  £. 
Thompson  was  sheriff,  as  alleged  in  the  complaint,  and  that 
the  other  appellants  were  his  sureties,  but  denies  all  other 
allegations  in  the  complaint. 

The  second,  third  and  fourth  paragraphs  of  the  answer  are 
pleas  of  justification  under  the  writ  named  in  the  complaint. 
A  reply  of  general  denial  was  filed. 

Upon  the  issues  thus  joined  the  cause  was  tried  by  a  jury, 
and  verdict  returned  in  favor  of  the  appellee  for  $105. 

Over  motions  for  a  new  trial  and  in  arrest  of  judgment,  the 
court  rendered  judgment  in  conformity  with  the  verdict. 

The  first  error  assigned  by  the  appellants  is  that  the  com- 
plaint does  not  state  facts  sufficient  to  constitute  a  cause  of 
action. 

In  order  to  determine  the  sufficiency  of  the  complaint  it 
is  necessary  to  ascertain  upon  what  theory  it  is  framed. 

Every  pleading  must  proceed  upon  some  definite  theory, 
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and  its  sofficiency  must  be  determined  by  the  theory  upon 
which  it  proceeds.  Its  theory  must  be  determined  from  its 
general  character  and  scope.  Firti  Nafl  Bank,  etc.,  v.  Boat, 
107  Ind.  224 ;  Bingham  v.  Stage,  123  Ind.  281 ;  Pearmm  v. 
Pearson,  125  Ind.  341. 

We  think  it  manifest,  from  the  averments  in  the  com- 
plaint,  that  the  alleged  wrongful  oondact  of  the  sheriff  is 
predicated  upon  the  fiu^t  that  the  ^relators,  although  the  own- 
ers and  in  possession  of  the  house  which  the  sheriff  was 
ordered  to  sell,  were  not  made  parties  to  the  foreclosure  suit 
in  which  the  writ  was  issued.  It  is  not  shown  when  the  re- 
lators became  the  owners  of  the  bouse,  whether  before  or 
after  the  execution  of  the  mortgage ;  nor  do  we  see  that  this 
is  important,  so  &r  as  this  action  is  concerned. 

When  an  execution,  or  order  of  sale,  issues  from  a  court 
of  competent  jurisdiction,  and  is  placed  in  the  hands  of  the 
sheriff,  it  is  his  duty  to  execute  the  same  according  to  its 
terms  with  reasonable  diligence.  His  duty  is  ministerial, 
not  judicial.  His  province  is  to  execute  the  process  regu- 
larly delivered  to  him,  and  not  to  sit  in  judgment  upon  the 
regularity  of  the  proceedings  upon  which  it  was  obtained* 
Out  of  this  duty  arises  the  necessity  of  protection  to  the 
sheriff. 

If  the  process,  to  use  the  customary  legal  expression,  be 
fair  on  its  face,  it  will  protect  the  officer.  By  this  is  not 
meant  that  it  shall  appear  to  be  perfectly  regular,  and  in  all 
respects  in  accord  with  proper  practice,  and  after  the  most 
approved  form,  but  what  is  intended  is  that  it  shall  appar- 
ently be  process  lawfully  issued,  and  such  as  the  officer 
might  lawfully  serve.  More  precisely,  that  process  may  be 
said  to  be  fair  on  its  fiice  which  proceeds  from  a  court,  mag- 
istrate or  body  having  authority  of  law  to  issue  process  of 
that  nature,  and  which  is  legal  in  form,  and  on  its  &/ce  con- 
tains nothing  to  notify  or  fairly  apprise  the  officer  that  it  is 
issued  without  authority.  When  such  appears  to  be  the 
process,  the  officer  is  protected  in  making  service,  and  he  ia 
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not  concerned  with  any  illegalities  that  may  exist  back  of  it. 
Cooley  Torts^  538 ;  Noland  v.  Busby,  28  Ind.  154 ;  State,  ex 
rel^y  Y.  Hamilton,  32  Ind.  104;  Adams  v.  Davis,  109 
Ind.  10 ;  WaUon  v.  Watson,  9  Conn.  140 ;  Keniston  v.  lAUle, 
30  N.  H.  318 ;  GaldtoeU  v.  Hawkins,  40  Maine,  526 ;  Under- 
wood  V.  Robinson,  106  Mass.  296 ;  People  v.  Warren,  5  Hill, 
440 ;  ComM  v.  Barnes,  7  Hill,  35 ;  Billings  v.  Russell,  23 
Pa.  St.  189 ;  Loomia  v.  Spencer,  1  Ohio  St.  153;  Brother  v. 
CSsnnon,  1  Scam.  200 ;  Glasgow  v.  Rowse,  43  Mo.  479. 

It  must  not  be  overlooked^  however,  that  the  rule  that  an 
officer  is  justified  by  his  process,  when  it  is  fkir  upon  its 
face,  is  one  of  protection  merely ;  and  although  the  officer 
may  execute  such  process  and  be  protected,  yet,  if  it  is  in 
fiict  void,  ibr  want  of  jurisdiction  in  issuing  it,  he  may  refuse 
to  execute  it,  and  no  action  will  lie  against  him  for  such  re- 
fusal. State^  ex  rel.,  v.  Hamilton,  supra;  Newburg  v.  Mun- 
shower,  29  Ohio  St.  617;  Reid  v.  Stegman,  99  N.  Y.  646 ; 
Earl  V.  Camp,  16  Wend.  662 ;  Cornell  v.  Barnes,  7  Hill,  35. 

When  the  process  seems  to  be  fair  on  its  face,  it  next  be- 
comes necessary  to  the  officer^s  protection  that  he  proceed 
upon  it  as  the  law  directs.  And  at  this  point  it  must  be 
^  borne  in  mind  that  the  law  constantly  presumes  that  public 
officers  charged  with  the  performance  of  omcial  duty  have 
not  neglected  the  same,  but  have  duly  performed  it  at  the 
proper  time  and  in  the  proper  manner.  In  the  absence  of 
evidence  to  the  contrary,  this  presumption  will  prevail,  but 
it  is  not  an  indisputable  one,  and  may  be  overcome  by  coun- 
tervailing evidence. 

The  &ct,  if  it  be  a  fact,  that  the  relators  had  purchased  the 
house  and  were  in  popsession  of  it  when  the  foreclosure  suit 
was  commenced,  and  the  further  fact  that  they  were  not 
made  parties  to  said  suit,  can  not  affect  the  sheriff  and  his 
sureties,  if  the  order  of  sale  under  which  he  was  acting  was 
fair  on  its  face,  and  the  sheriff  proceeded  upon  it  lawfully. 

For  aught  that  is  shown  in  the  complaint,  the  order  of 
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sale  under  which  the  sheriff  was  acting  was  fair  upon  its 
&ce  in  all  respects.  It  was  a  duty,  therefore,  which  the 
sheriff  owed  the  plaintiff  in  the  foreclosure  suit,  to  take 
possession  of  and  sell  the  house  and  other  property  named 
in  the  writ.  The  proper  service  of  this  writ  upon  the  prop- 
erty described  therein  required  the  sheriff  to  take  possession 
of  the  property,  either  actually  or  constructively.  For  the 
purpose  of  reducing  the  house  to  possession  the  sheriff  had 
a  right  to  enter  it  if  he  saw  proper  to  do  so.  The  house  be- 
ing personal  property,  the  sheriff's  possession,  when  once 
taken  under^the  w^it,  was  as  exclusive  as  if  it  had  been  per- 
sonal property  of  some  other  kind.  The  sheriff  was  the 
officer  of  the  law,  and  his  possession  was  the  possession  of 
the  law. 

It  was  the  privilege  of  the  sheriff  to  remove  the  property 
of  the  relators  from  the  house,  so  far  as  can  be  seen  from  the 
complaint,  not  only  that  the  exclusive  possession  and  control 
of  the  house  might  be  in  himself  up  to  and  at  the  time  of 
the  sale,  but  also  that  he  might  thereafter  deliver  the  posses- 
sion untrammeled  and  unqualified,  if  it  could  so  be,  to  the 
purchaser.  And  it  would  not  matter  whether  the  property  of 
the  relators  was  removed  from  the  house  before  or  after  the 
sale.  From  the  time  the  sheriff,  under  the  order  of  sale, 
took  possession  of  the  house  it  was  in  his  custody  as  the 
agent  or  officer  of  the  law  until  the  proper  time  for  its  sale, 
and  for  a  reasonable  time  after  the  sale,  to  allow  the  pur* 
chaser  to  receive  and  remove  it.  Oilbert  v.  Moody,  17  Wend. 
354 ;  Peacock  v.  Purvisy  2  B.  &  B.  362 ;  Blades  v.  Arundale, 
1  Maul.  &  Sel.  711 ;  Bradly  Distress,  84. 

Th€  law  confided  in  the  sheriff,  expecting  him  to  so  exer* 
cise  the  power  with  which  he  was  clothed  as  would  best  pro* 
mote  the  interests  of  the  parties,  plaintiff  and  defendant,  to 
the  writ.  He  was  not  acting  for,  and  owed  no  duty  offi- 
cially, as  connected  with  the  writ  to,  the  relators.  If  in  his 
opinion  it  would  in  any  way  promote  the  interests  of  the 
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parties  to  the  writ  to  remove,  the  relators'  property  from  the 
house,  we  do  not  think  his  right  to  do  so  could  be  questioned 
if  the  removal*  was  not  negligently  made. 

In  thus  holding  we  do  not  lose  sight  of  the  rule  that  an 
officer  may  so  act  or  interfere  with  the  property  of  a  stran- 
ger or  third  person  that  bis  writ,  although  fair  on  its  face, 
will  not  protect  him  ;  as,  for  example,  where  he  takes  the 
goods  of  one  person  upon  a  writ  against  another.  In  that 
case  the  officer  does  not  seize  the  goods  of  the  defendant,  or 
take  possession  of  the  identical  property  named  in  the  writ, 
and  which  he  is  commanded  to  sell,  as  under  the  order  of  sale 
in  the  case  at  bar ;  but  he  voluntarily,  and  without  any  au- 
thority whatever,  takes  the  property  of  one  not  named,  nor 
liable  under  the  writ  at  all,  to  pay  the  debt  of  another.  It 
is  wholly  different,  in  fact  and  upon  principle,  from  the  case 
where  the  act  complained  of  is  a  part  of,  or  an  appropriate 
incident  to,  the  principal  thing  which  the  officer  is  com- 
manded by  the  writ  to  do.  « 

In  the  case  at  bar  the  sheriff  bad  no  discretion  to  use,  no 
judgment  to  exercise,  no  duty  to  perform  but  to  seiz^  the 
property  described  in  the  order  of  sale ;  and  this  was  the 
sheriff's  duty,  although  the  relators  were  not  parties  to  th^ 
foreclosure  suit.  Buck  v.  Oolbath,  3  Wallace,  384 ;  Wal^ 
lacfi  V.  Holly,  13  6a.  389. 

There  is  a  well-recognized  distinction  between  the  ordi- 
nary execution  and  an  order  to  sell  specifically  named  prop- 
erty. Where  there  is  a  j  udgment  of  foreclosure  against  specific 
property,  it  is  a  mandate  upon  the  sheriff  to  sell  it.  See 
Harris  v.  Olenriy  56  Ga.  94 ;  Hayden  v.  Johnson^  59  Ga.  104 ; 
GhipsUad  v.  Porter,  63  Ga.  220. 

It  is  not  alleged  in  the  complaint  that  the  removal  of  the 
relators'  property  was  negligent,  nor  are  facts  given  showing 
clearly  that  there  was  in  the  manner  of  removal  positive 
wrong  or  oppression.  It  is  alleged  that  it  was  raining  at 
the  time,  but  for  all  that  appears  in  the  complaint  the  relat- 
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ors  were  present,  looking  after  ind  carine  for  their  property 
when  it  was  taken  from  the  house. 

It  is  alleged  in  the  complaint  that  the  sheriff  entered  the 
house  ^'  wrongfully,  maliciously,  and  without  right/'  at  the 
time  the  property  was  removed.  We  have  already,  in  effect, 
said,  that  it  is  not  shown  by  the  complaint  that  the  sheriff's 
conduct  was  wrongful,  and  without  right. 

To  say  that  he  acted  ^'  malicioosly ''  is  simply  to  impute 
a  bad  motive. 

Bad  motive,  by  itself,  is  not  a  tort.  Malicious  motives 
make  a  bad  act  worse,  but  they  can  not  make  that  a  wrong 
which  in  its  own  essence  is  lawful.  When  in  legal  pleadings 
the  defendant  is  charged  with  having  wrongfully,  unlawfully, 
or  maliciously  done  the  act  complained  of,  the  words  are  only 
words  of  vituperation,  and  amount  to  nothing  unless  a  cause 
of  action  is  otherwise  alleged.  Where  a  creditor,  who  has  a 
just  debt,  brings  a  suit,  or  issues  an  execution,  though  he 
does  it  out  of  pure  enmity  to  the  debtor,  he  is  safe.  In  slan- 
der, if  the  defendant  proves  the  words  to  be  true,  his  inten- 
tion to  injure  the  plaintiff  by  proclaiming  his  infamy  will 
not  defeat  the  justification.  One  who  prosecutes  another  for 
a  crime  need  not  show,  in  an  action  for  malicious  prosecution, 
that  he  was  actuated  by  correct  feelings,  if  he  can  prove  there 
was  good  reason  to  believe  the  charge  well  founded.  In  short, 
any  transaction  which  would  be  lawful  and  proper  if  the  par- 
ties were  friends,  can  not  be  made  the  foundation  of  an  ac- 
tion merely  because  they  happened  to  be  enemies.  As  long  an 
a  man  keeps  himself  within  the  law  by  doing  no  act  which 
violates  it,  we  must  leave  his  motives  to  Him  who  searches 
the  heart.  Jenkins  v.  Fowler,  24  Pa.  St.  308 ;  Gerard  v. 
Lewis,  L.  R.  2  C.  P.  305 ;  Cooley  Torts,  832. 

The  demurrers  to  the  complaint  should  have  been  sus- 
tained. This  conclusion  disposes  of  the  case  as  presented 
by  the  complaint,  and  we  need  not,  therefore,  consider  now 
the  other  errors  assigned  by  the  appellants. 

The  judgment  is  reversed,  with  costs,  and  with   instruc- 
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tioDs  to  the  court  below  to  sustain  the  demurrer  to  the  com- 
plaint. 
Filed  Oct  27, 1891 ;  petition  for  a  rehearing  ovemiled  Jan.  9, 1892. 


No.  416. 
DeVENBAUGH  V.  NiFEB. 

PtiBADnra— Obmpbtnt — Action  by  Fhjfneianfor  SaweB. — Where,  in  an  ac- 
tion to  recover  for  medical  services,  rendered  the  defendant  hj  the 

,  plaintiff,  the  complaint  alleges  that  the  ^  defendant  is  indebted  to  him" 
(the  plaintiff)  *^for  medical  treatment  to  himself  and  servants  rendered 
by  plaintiff  at  said  defendant's  request,"  an  objection  that  the  com- 
plaint charges  that  the  services  were  rendered  by  the  plaintiff  for  the 
plaintiff  is  technical,  and  is  not  available  on  appeal. 
.  Judgment. — By  Agreement. — AUomej^a  Authoniy.'^The  employment  of  an 
attorney  in  a  cause  gives  him  the  power  to  agree  to  an  entry  of  jadg^ 
ment,  and  binds  the  client  therein. 

Sauk. — Beli^  Jrcm,^li  is  the  daty  of  a  party  to  know  when  his  cause 
stands  for  trial,  and  unless  he  exercises  reasonable  diligence  in  being 
present  and  making  his  defence,  he  will  not  be  relieved  from  a  judgment 
taken  against  him. 

Saub. — Setting  Aside, — ExeuaabU  NegUet. — Affidamta, — Appeal — Where  affi- 
davits and  counter-affidavits  are  submitted  on  an  application  to  be  re- 
lieved from  a  judgment  on  account  of  excusable  neglect,  they  will  be 
treated  as  parol  testimony  or  depositions,  and  where  the  evidence  they 
contain  is  conflicting  it  will  not  be  weighed  on  appeal,  and  the  decision 
of  the  trial  court  will  stand. 

From  the  Noble  Circuit  Court. 

H.  O,  Zimmerman  and  —  Peterson^  for  appellant. 
i.  W.  WelkeVy  for  appellee. 

r 

Beinhabd,  J. — Action  in  the  court  below  by  the  appel- 
lee against  the  appellant,  upon  the  following  complaint^ 
omitting  the  caption : 

'^  Plaintiff  complains  of  the  defendant,  and  says  that  said 
defendant  is  indebted  to  him  for  medical  treatment  to  him- 
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self  and  servants  rendered  by  plaintiff  at  said  defendant's  re- 
quest, in  the  sum  of  eighty-six  and  ^ff^  dollars,  a  bill  of  par- 
ticulars of  which  is  herewith  filed,  marked  ^Exhibit  A,'  and 
made  part  hereof;  that  said  sum  is  five  years  past  due,  and 
remains  wholly  unpaid.     Wherefore,''  etc. 

The  complaint  is  accompanied  by  a  bill  of  particulars. 

The  appellant  filed  a  demurrer  to  the  complaint|  which 
was  overruled,  and  this  ruling  is  complained  of  as  error. 
The  particular  objection  pointed  out  to  the  complaint  is  that 
it  charges  "  that  the  services  were  rendered  by  the  plaintiff 
for  the  plaintiff."  The  objection  is  entirely  too  technical. 
Steeple  v.  Downing^  60  Ind.  478. 

The  code  under  which  we  practice  requires  a  liberal,  and 
not  a  narrow  construction  of  pleadings.  Section  376,  B.  S. 
1881.     There  is  no  merit  in  this  point. 

The  record  shows  that  on  the  17th  of  October^  1890,  the 
following  order  was  made  of  record  in  this  cause: 

''  Come  now  the  parties  by  their  attorneys  and  agree  that 
judgment  may  be  rendered  for  said  plaintiff  for  the  sum  of 
eighty  dollars  and  costs."     Then  follows  the  judgment. 

On  the  22d  day  of  October,  1890,  and  during  the  same 
term  at  which  the  judgment  was  rendered,  the  appellant  filed 
a  motion  to  set  aside  the  judgment,  and  in  support  of  the 
same  filed  his  affidavit,  setting  forth  certain  facts  and  circum- 
stances which  he  relied  upon  as  a  sufficient  ground  therefor, 
on  account  of  excusable  neglect,  under  section  396,  IL  S. 
1881. 

To  this  a. counter-affidavit  was  filed,  denying  the  fiicts 
stated  in  the  appellant's  affidavit,  and  other  affidavits  were 
filed  by  the  appellant  in  support  of  the  motion.  The  sub- 
stance of  the  excuse  sought  to  be  set  up  by  the  motion  and 
affidavits  is  that  appellant  was  not  present  at  the*trial,  and 
did  not  know  the  day  it  was  set  for,  but  was  expecting  to  be 
notified  of  the  time  thereof  by  letter  or  postal-card  by  his 
attorney,  and  was  awaiting  such  notice  ;  that  his  attorney  had 
promised  to  write  and  notify  him;  that  on  the  16th  day  of 
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October^  1890^  the  appellant's  attorney  sent  the  sheriff's 
deputy  with  a  subpoena  to  appellant's  house  for  appellant's 
witnesses^  with  a  request  to  notify  the  appellant  that  the  trial 
was  set  for  the  day  following,  and  also  directing  that  the 
deputy  should  instruct  appellant  to  write  in  the  subpoena  the 
names  of  the  witnesses  required  by  the  appellant,  and  to 
serve  them,  but  that  the  deputy  was  so  intoxicated  that  he 
was  unfit  to  do  .business,  and  failed  to  give  the  instructions 
he  was  directed  to  give  appellant  by  his  attorney,  and  did  not 
inform  the  appellant  that  his  cause  was  set  for  trial  the  next 
day ;  and  hence  the  appellant,  hearing  nothing  from  his  coun- 
sel, did'tiot  attend  the  trial  of  the  cause,  but  that  if  he  had 
known  of  the  time  of  the  trial  he  would  have  been  there,  and 
would  have  been  able,  as  he  believed,  to  disprove  the  appel- 
lee's alleged  cause  of  action  and  right  to  recover. 

The  appellant's  affidavit  is  supported  by  that  of  his  at« 
torney,  who  states,  among  other  things,  that  he  handed  the 
subpoena  to  the  sheriff  with  directions  to  have  it  served,  and 
have  the  blanks  filled  out  and  the  appellant  notified,  as  stated 
in  the  latter's  affidavit;  that  when  the  cause  was  called  for 
trial  and  the  appellant  did  not  appear,  he  thought  that  he 
intended  to  abandon  his  defence,  and  therefore  ^^  allowed 
judgment  to  be  taken  without  trial;"  that  he  afterward 
learned  from  the  sheriff  that  the  deputy  to  whom  said  sub- 
poenas were  intrusted  was  intoxicated,  and  failed  to  perform 
the  duty  assigned  him. 

Other  affidavits  of  the  appellant  were  in  reference  to  his 
defence  to  the  action. 

The  affidavit  of  the  deputy  sheriff  states  that  he  was  not 
intoxicated  as  charged  on  the  occasion  referred  to,  but  was 
perfectly  sober  when  at  appellant's  house,  and  that  he  fully 
explained  matters  to  him  as  directed  ;  that  appellant  informed 
him  he  did  not  want  any  witnesses  ;  '^  that  he  did  not  pro- 
pose to  be  beaten  by  the  gang  that  was  at  it,  and  that  he 
would  not  have  a  d^-d  thing  to  do  with  it;"  that  the  affiant 
explained  to  the  appellant  that  his  attorney  wanted  him,  and 
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that  the  sheriff  had  sent  him,  and  that  appellant  finally  said 
he  would  oome  to  Albion  the  next  day. 

The  court,  after  hearing  the  motion  and  considering  the 
affidavits,  overruled  the  application  to  set  aside  the  judgment, 
and  this  ruling  is  assigned  as  error. 

'  There  are  several  manifest  reasons  why  the  action  of  the 
court  was  right.  In  the  first  place,  in  the  absence  of  any 
showing  that  the  attorney  had  no  power  to  appear  for  the 
appellant,  the  latter  is  bound  by  the  admissions  of  the  former 
when  made  a  matter  of  record  on  the  minutes  of  the  oourt. 
Garrigan  v.  Dickey ^  1  Ind.  App.  421.  His  employment  in 
the  cause  generally  gives  such  attorney  the  power  to  agree  to 
an  entry  of  judgment,  and,  if  he  violates  his  instructions,  the 
client  must  look  for  redress  to  the  attorney.  Thompson  v. 
PerMng,  86  Ind.  303. 

In  the  next  place,  the  application  to  set  aside  the  judgment 
and  the  grounds  upon  which  it  is  based  have  no  merit.  There 
is  no  legal  or  equitable  cause  stated  therein  for  granting  the 
relief  asked  for.  It  is  the  dut^  of  a  party  to  know  when  his 
cause  stands  for  trial,  and,  unless  he  exercise  reasonable  dili- 
gence in  being  present  and  making  his  defence,  he  will  not 
be  relieved  from  the  judgment.  While  the  courts  will  re- 
lieve from  excusable  neglect,  they  will  not  encourage  such 
palpable  want  of  diligence  as  is  disclosed  here.  Kreite  v. 
Xreite,  93  Ind.  583 ;  Brumbaugh  v.  Stockman^  83  Ind.  583 ; 
Bash  V.  Van  Osdol,  75  Ind.  186 ;  Birch  v.  FrarUz,  77  Ind. 
199 ;  Center  Tp.  v.  Boardy  etc.,  110  Ind.  579. 

Lastly,  the  decision  of  the  trial  court  can  not  be  interfered 
with,  for  the  reason  that  such  decision  is  regarded  as  a  find- 
ing upon  a  question  of  fitct,  upon  the  affidavits  and  qounter- 
affidavit  submitted.  Upon  such  a  finding  the  same  presump- 
tions will  be  indulged  in  favor  of  its  correctness  as  upon  other 
findings  of  fiict  made  by  a  trial  court  and  appealed  to  this 
court.  The  affidavits  are  treated  as  parol  testimony  or  dep- 
ositions, and  where  they  contain  evidence  both  for  and  against 
the  motion,  such  evidence  will  not  be  weighed  on  appeal,  and 


NOVEMBER  TERM,  1891.  383 

Hant  V.  The  State. 

f  ■   .  ■  .  .... 

in  the  absence  of  a  clear  failure  of  proof  the  decision  of  the 
lower  court  must  be  allowed  to  stand.  Wdby,  Bradley j 
HoUon  &  Co.y  ardey  p.  278. 

The  court  committed  no  error. 

Judgment  ai&rmed,  with  ten  per  cent,  damages. 

FUed  Jan.  19, 1892. 


No.  410. 

Hunt  v.  The  State. 

Gbukltt  to  Aotuaia—TFAoI  Cbfueittttes.— Under  section  2101,  B.  S.  1881, 
proyiding  that  whoever  "  craelljr  beats  or  needlessly  mutilates  or  kills 
any  animal  ^  shall  be  fined,  etc.,  it  is  the  needless  killing  of  the  animal« 
and  not  the  cruel  killing,  that  constitutes  the  offence. 

Sake. — InknL — If  one  kills  pxx  animal  fof  the  honest  purpose  of  protect- 
ing his  person  or  property,  and  the  circumstances  are  of  such  a  charac- 
ter as  to  reasonably  justify  the  belief  that  the  measure  is  necessary  to 
that  end,  the  act  is  not  in  violation  of  the  above  statute,  though  it 
turned  out  that  the  apprehensions  were  in  fact  groundless,  and  the 
killing  not  necessary. 

From  the  Sullivan  Circuit  Court. 

/.  8.  Bays  and  W.  8.  Mapk,  for  appellant. 
0.  B.  MorriSf  for  the  State. 

Gbumpaceer,  J. — This  is  a  prosecution  under  the  statute 
for  the  prevention  of  cruelty  to  animals.  The  affidavit 
charges  that  on  the  10th  day  of  December,  1890,  in  Sulli-' 
van  county,  Indiana,  Arthur  Hunt  did  then  and  there  '*  un- 
lawfully and  cruelly  shoot  and  injure  a  certain  dog/'  the 
property  of  one  Clinton  Bicknell,  ^^  by  then  and  there  shoot- 
ing said  dog  with  leaden  shot  and  killing  him/' 

The  trial  resulted  in  a  conviction  of  the  defendant,  and  he 
appeals. 

*No  question  is  raised  respecting  the  sufficiency  of  the  affi- 
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davity  so  we  intimate  no  opinion  thereon.     But  it  is  con- 
tended that  the  evidence  does  not  support  the  finding. 

The  evidence  showed  that  appellant  lived  upon  his  fiither's 
farm,  for  whom  he  worked^  and  on  the  10th  day  of  Decem- 
ber, 1890,  he  was  hunting  in  a  tract  of  timber  on  such  Arm, 
which  was  enclosed  with  other  land  used  for  pasture,  and  ia 
which  enclosure  appellant's  father  had  a  drove  of  sheep. 
Upon  the  same  day  Clinton  Bicknell  and  another  were 
hunting  foxes  with  six  hounds  and  other  proper  accoutre- 
ments, and,  when  they  came  near  the  enclosure  in  which  ap- 
pellant was  hunting,  the  hounds  discovered  a  fox  trail  which 
led  across  such  enclosure,  and  which  they  followed  on  the 
run.  When  they  entered  the  enclosure  where  the  sheep 
were  pasturing,  the  sheep  became  very  much  frightened,  and 
started  towards  the  woods  as  fiist  as  they  could  run,  with 
the  hounds  after  them.  They  were  about  twenty-five  feet 
behind  the  sheep  when  they  entered  the  woods.  Appellant 
had  no  knowledge  of  the  hunters  or  of  the  chase  of  the 
hoands,  until  he  was  startled  by  the  sheep  running  in  a 
greatly  excited  condition,  with  the  hounds  closely  following 
at  their  heels.  Several  sheep  bad  recently  been  killed  in  the 
enclosup  by  dogs,  and  appellant  supposed  that  the  hounds 
were  chasing  the  sheep,  and  for  the  purpose  of  protecting 
them  he  shot  one  of  the  hounds,  and  it  fell  dead  instantly. 
Bicknell  and  his  companion  were  about  a  half  mile  away  at 
the  time,  and  were  not  in  sight  of  appellant.  The  shooting 
was  in  Sullivan  county  and  on  the  date  stated  in  the  affi- 
davit, and  the  hound  was  the  property  of  Bicknell,  This 
was  the  substance  of  the  evidence. 

Section  2101  provides,  among  other  things,  that  who- 
ever ^^  cruelly  beats  or  needlessly  mutilates  or  kills  any  ani- 
mal "  shall  be  fined,  etc.  Counsel  for  the  Stat<e  are  in  error 
in  the  assumption  that  the  cruel  killing  of  an  animal  consti- 
tutes an  offense  under  the  statute.  The  adjective  '^cruelly'' 
qualifies  ^'  beats,''  and  '^  needlessly  "  qualifies  "  mutilates  or 
kills,"  so  the  simple  charge  of  a  cruel  killing  constitutes  no 
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ofience.  The  point  is  not  made  that  there  is  a  possible  vari- 
ance between  the  evidence  and  the  charge,  so  we  need  not 
consider  that  question,  but  as  the  affidavit  charges  the  killing 
of  the  animal,  and  the  evidence  sustains  the  charge  to  that 
extent,  we  shall,  in  the  discussion  of  the  evidence,  treat  the 
.charge  as  if  it  were  for  a  needless  killing,  the  only  kind  pun- 
ishable. 

This  statute  was  evidently  designed  to  inculcate  a  humane 
regard  for  the  rights  and  feelings  of  the  brute  creation  by 
reproving  evil  and  indifferent  tendencies  in  human  nature 
in  its  intercourse  with  animals,  but  not  to  limit  man's  proper 
dominion  ^'  over  the  fish  of  the  sea,  and  over  the  fowl  of  the 
air,  and  over  every  living  thing  that  moveth  upon  the  earth." 
Both  the  protection  of  the  animal  and  the  elevation  and  re- 
finement of  the  man  seem  to  be  the  end  of  the  law.  If  one 
destroys  the  life  of  an  animal  for  the  honest  purpose  of  pro- 
tecting his  person  or  property,  and  the  circumstances  are  of 
such  a  character  as  to  reasonably  justify  the  belief  that  the 
measure  is  necessary  to  that  end,  the  act  would  not  be  in 
violation  of  the  statute  under  consideration,  though  it  turned 
out  that  the  apprehensions  were  in  fact  groundless,  and  the 
destruction  of  life  not  necessary.  In  the  killing  of  the  dog 
in  question  the  appellant  acted  for  the  purpose  of  protecting 
the  sheep,  and  there  can  be  no  doubt  that  his  action  was  jus- 
tified by  the  appearances  surrounding  him.  Any  reasona- 
ble person,  situated  as  he  was,  would  have  been  moved  to 
have  done  the  same  thing.  If  he  is  liable  criminally  because 
in  fact  the  dogs  were  following  a  fox  trail,  and  had  no  mur- 
derous designs  against  the  sheep,  a  man  who  would  kill  a 
dog  to  protect  life  and  property,  which  had  marked  symp- 
toms of  hydrophobia  sufficient  to  justify  the  belief  that  it 
was  so  afflicted,  would  be  subject  to  punishment  under  the 
statute  if  it  developed,  upon  a  scientific  examination,  that 
the  dog  was  not  so  affected.  Such  an  interpretation  would 
subvert  the  purposes  of  the  law,  and  convert  it  into  an  ene- 
VoL.  3.-25 
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my  to  mankind  instead  of  an  agency  to  promote  comfort  and 
refinement. 

To  justify  a  conviction  there  must  be  present  a  malevo- 
lent purpose,  or  a  spirit  of  wickedness  or  cruel  wantonness, 
or  a  reckless  disregard  of  the  rights  and  feelings  of  the  brute 
creation. 

Arkansas  has  a  statute  similar  to  ours,  and  the  Supreme 
Court  of  that  State,  in  the  case  of  Cfriae  v.  State,  37  Ark. 
466;  gave  it  substantially  the  same  interpretation.  That 
prosecution  was  for  needlessly  killing  a  hog.  We  quote 
from  the  syllabus,  as  it  correctly  states  the  position  of  the 
court :  **  The  term  needleBsly,  in  the  act  of  1879,  ^  For  the 
prevention  of  cruelty  to  animals,''  has  no  reference  to  the 
lawfulness  or  unlawfulness  of  the  act  of  killing  or  mutilat- 
ing, except  as  the  statute  makes  it  unlawful  as  needless ;  nor 
is  it  to  be  construed  as  characterizing  an  act  which  might, 
by  care,  have  been  avoided.  It  simply  means  an  act  done 
without  any  useful  motive,  in  a  spirit  of  wanton  cruelty,  or 
for  the  mere  pleasure  of  destruction.'' 

In  a  prosecution  for  cruelly  killing  a  hog,  the  Supreme 
Court  of  Mississippi,  in  the  case  o{  Stephens  v.  StaJte^  66  Miss. 
329,  said :  '^  The  motive  with  which  the  act  was  done  is  the 
test  as  to  whether  it  was  criminal  or  not.  Unless  appellant 
was  actuated  by  a  spirit  of  cruelty,  or  a  disposition  to  inflict 
unnecessary  pain  and  suffering  on  animals,  he  was  not  guilty 
of  the  offence  charged.  He  may  have  committed  a  trespass 
for  which  he  is  liable  in  a  civil  suit,  but  if  his  purpose  aad 
intent  was  to  protect  his  crop  from  depredation,  he  did  not 
violate  the  statute  under  which  he  was  indicted." 

The  same  principle  characterizes  the  decisions  of  other 
courts  upon  the  subject.  Thomas  v.  State,  14  Tex.  App.  200; 
State  V.  Bogardus,  4  Mo.  App.  215;  Hodge  v.  State,  11  Lea. 
628;  CammmonweaUh  v.  ifoCZe//an,  101  Mass.  34;  12  Crim- 
inal Law  Mag.  396. 

It  is  not  necessary  that  the  evil  motive  be  <udual,  to  jus- 
tify a  conviction,  but  if  the  act  be  of  such  a  character  as  to 
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evince  an  absence  of  any  proper  regard  for  animal  life  or 
feelings,  the  necessary  motive  will  be  supplied  by  constrac- 
tion. 

The  evidence  did  not  warrant  a  conviction. 

The  judgment  is  reversed. 

FUed  Jan.  20, 1892. 


No.  374. 

Byers  v.  Davis. 

Pabtitioh  Fenob.— OWrt^ttlion /or. — Repairs. — A  fence  was  erected  by 
the  plaintiff  to  repair  and  replace  an  old  fence  for  the  purpose  of  en* 
closing  his  land.  No  portion  of  the  old  fence  was  nearer  the  delend- 
ant's  land  than  five  feet.  The  greater  portion  of  it  was  from  165  to 
330  feet  away,  and  parts  of  it  were  nearly  one-eighth  of  a  mile  distant 
from  the  defendant's  land.  The  defendant  never  agreed  that  the  old 
fence  should  be  a  partition  fence,  or  that  he  woald  repair  it.  He  had 
never  repaired  it  or  joined  any  fence  to  it. 

Held,  that  it  was  not  a  partition  fence,  and  that  the  defendant  was  not 
liable  to  the  plaintiff  for  any  portion  of  the  expense  of  repairing  it. 
As  to  what  constitutes  a  partition  fence,  and  the  law  governing  the 
division  of  expense,  see  sections  4848-4856,  R.  S.  1881. 

IHTEBBOOAToaiEB.— iintioers  to. — I\'e9umption  as  to  Special  Finding. — Where 
it  appears  that  the  jury  returned  into  open  court  their  answers  to  in- 
terrogatories submitted  to  them,  and  the  interrogatories  and  answers 
so  referred  to  are  set  out  in  the  record,  each  answer  signed,  like  the 
general  verdict,  by  the  foreman,  it  can  not  be  presumed,  in  the  absence 
of  any  further  showing,  that  the  court  thus  received  from  the  jury,  and 
made  part  of  the  record  of  the  cause,  answers  to  interrogatories  which 
had  not  been  submitted  properly  to  the  jury,  with  correct  instructions 
concerning  them. 

From  the  Gibson  Circuit  Court. 

L.  (7.  Embree^  for  appellant. 

(7.  A.  BuLskirk  and  J.  W.  Brady y  for  appellee. 

Black,  J. — The  appellee  sued  the  appellant  to  recover 
one-half  the  cost  of  a  certain  fence.  Upon  trial  by  jury  a 
verdict  was  returned  for  the  appellee  for  $66.09. 
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The  evidence,  the  portion  thereof  introduced  by  the  ap» 
pellant  consisting  of  his  interrogatories  filed  with  the  plead- 
ings and  the  appellee's  answers  thereto,  showed  the  follow- 
ing state  of  facts : 

The  appellee  owned  a  tract  of  land  adjoining  the  south 
side  of  a  tract  owned  bv  the  appellant,  each  party  having 
owned  his  tract  for  more  than  thirty-five  years.  The  divid- 
ing line,  commencing  at  its  western  extremity,  extended  east 
three- fourths  of  a  mile;  thence  north  one-fourth  of  a  mile; 
thence  east  one-fourth  of  a  mile.  On  the  29th  of  Mai*ch, 
1884,  the  appellee  served  on  the  appellant  a  written  notice, 
as  follows : 

"  To  George  Byers :  The  undersigned  hereby  gives  yon 
notice  that  he  will  call  upon  two  disinterested  freeholders  to 
examine,  on  the  3d  day  of  April,  1884,  the  fence,  commenc- 
ing/' etc.  (describing  the  Hue  dividing  said  tracts  of  land),. 
*^  and  if  said  freeholders  deem  the  fence  on  said  line  insuffi- 
cient, for  them  to  assess  the  amount  required  to  make  it 
sufficient.  The  undersigned  fixes  the  hour  of  10  o'clock  A. 
H.,  on  the  day  aforesaid,  for  the  freeholders  to  make  their 
examination  and  assessment  above  mentioned. 

"  Samuel  H.  Davis." 

On  the  west  one-half  mile  of  the  dividing  line  was  a  fence, 
a  portion  of  which  had  been  built  and  maintained  by  the 
appellant,  and  the  remainder  of  which  bad  been  built  and 
maintained  by  the  appellee.  There  was  no  examination  of 
this  one-half  mile  of  fence  under  the  notice,  and  no  altera- 
tion thereof  was  made. 

The  appellee  called  upon  two  disinterested  freeholders, who, 
on  the  day  appointed,  at  9  o'clock  in  the  morning,  called  at 
the  appellee's  place,  and  with  him  they  immediately  pro- 
ceeded to  examine  the  east  three-fourths  of  a  mile  of  the  line 
between  said  tracts,  as  established  by  a  survey  made  about 
two  years  before,  and  also  to  examine  certain  rail  fences 
which  for  many  years  had  existed  at  varying  distances  from 
the  surveyed  line. 
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A  portion,  farthest  east,  of  the  fence  so  examined,  had  been 
built  by  the  appellee's  grantors  as  part  of  the  enclosure  of 
an  old  field,  constituting  a  part  of  appellee's  said  land.  The 
remainder  of  the  fence  so  examined  had  been  constructed  by 
the  appellee,  after  he  became  the  owner  of  the  land,  for  bis 
own  use  and  convenience,  as  he  cleared  up  his  land  south  of 
the  appellant's  land.  It  was  built  to  keep  stock  off  the  ap- 
pellee's cjeared  land,  and  to  keep  the  stock  of  the  parties 
apart.  As  the  appellee  would  clear  up  a  field,  he  would  ex- 
tend the  f^nce  to  enclose  it.  Before  the  survey  appellee  did 
not  know  exactly  where  the  line  was.  All  the  fence  so  ex- 
amined was  upon  the  appellee's  land.  The  west  one-fourth 
of  a  mile  of  it  was  at  least  five  feet  from  the  line,  and  waa 
not  much  of  a  fence ;  there  was  hardly  any  fence  there. 

The  remainder  of  the  fence  examined,  being  one-fourth 
of  a  mile  north  and  south  and  one-fourth  of  a  mile  east  and 
west,  ran  in  an  irregular  course  through  woods  and  along  or 
around  the  brow  of  a  hill  between  an  old  field  and  the 
woods.  Appellee  always  knew  that  it  was  not  on  the  line. 
He  testified  that  he  could  see  that  it  was  not,  '*  by  sighting* 
from  the  other  fence  at  the  west  end  of  our  line." 

The  eastern  one-half  mile  of  fence  examined  stood  from 
ten  to  twenty  rods  from  the  surveyed  line,  and  at  its  east  end 
ran  southeast,  its  eastern  extremity  being  nearly  one-eighth 
of  a  mile  south  of  appellant's  land. 

The  examiners  estimated  the  cost  of  constructing  a  fence 
along  the  eastern  three-fourths  of  a  mile  of  the  dividing  line 
as  so  surveyed,  the  rails  of  the  old  fence  so  examined  to  be 
used  in  such  construction  with  new  rails  enough  to  make  the 
fence.  They  assessed  the  amount  required  at  $152.67,  in- 
cluding therein  eight  dollars  for  clearing  the  fence-row.  The 
making  of  the  examination  and  the  assessment  occupied  about 
two  hours.  The  appellant  was  not  present.  The  appellee 
having  waited  twenty  or  thirty  days  after  said  examination 
and  assessment,  and  the  appellant  not  having  done  anything, 
the  appellee  constructed  a  nine-rail  fence  along  the  eastern 
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three-fourths  of  a  mile  of  the  dividing  line  as  so  surveyed, 
except  that  for  about  twenty  or  thirty  rods,  where  a  creek 
ran  along  and  wound  across  the  line,  in  its  eastern  portion, 
and  made  the  erection  of  a  fence  upon  the  line  impracticable, 
he  built  the  fence  upon  his  side  of  the  line.  The  fence  so 
constructed  was  a  good  fence,  such  as  good  husbandmen 
usually  keep.  It  would  turn  hogs,  sheep,  horses  and  cattle. 
In  the  construction  thereof  the  rails  of  the  old  fence  were 
used  with  iiew  rails.  It  cost  as  much  as  the  amount  assessed, 
and  was  reasonably  worth  that  much  or  more. 

The  lands  of  the  appellant  north  of  the  east  three-fourths 
of  a  mile  of  the  dividing  line  were  enclosed,  at  the  date  of 
said  notice,  by  fences  built  in  part  by  himself  and  in  part  by 
proprietors  of  lands  adjoining  on  the  east  and  north,  it 
might  have  been  found  from  the  evidence  that  said  three- 
fourths  of  a  mile  of  old  fence  built  by  the  appellee  and  his 
grantors  was  constructed  before  the  lands  of  the  appellant 
were  so  enclosed,  such  enclosure  having  been  completed  by 
a  fence  built  by  a  proprietor  of  land  adjoining  on  the  north. 

This  portion  of  appellant's  land  had  not  been  cultivated, 
though  some  part  of  it  had  been  cleared.  It  had  been  used 
by  him  for  many  years,  both  before  and  after  it  was  so  en- 
closed, for  pasturing  animals.  He  pastured  sheep,  hogs, 
horses  and  cattle  upon  it.  There  never  was  any  agreement 
between  the  parties  to  build  or  maintain  a  fence  only  to  re- 
strain horses,  mules  or  cattle. 

The  old  fence  so  examined  was  found  by  the  examiners  to 
be  insufficient.  Some  of  it  had  been  torn  down.  It  would 
not  turn  any  kind  of  stock.  It  was  the  only  fence  to  keep 
the  animals  of  each  party  off  the  lands  of  the  other  through- 
out its  course.  The  appellant  had  never  agreed  that  it  should 
be  a  partition  fence,  or  that  he  would  aid  in  keeping  it  in 
repair,  and  he  never  did  anything  toward  building  or  re- 
pairing it,  or  any  part  of  it,  and  never  exercised  any  control 
over  it.  He  never  joined  any  fence  to  it,  the  fence  to  which 
said  old  fence  was  joined  at  the  east  end  thereof  having 
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been  built  by  one  Keimer,  a  proprietor  of  land  adjoining  on 
the  east  the  land  of  the  appellant  and  that  of  the  ap- 
pellee. 

The  controlling  question  in  the  case  relates  to  the  proper 
construction  and  application  of  our  statutory  provisions  con- 
cerning partition  fences.  The  following  provisions  of  the 
revised  statutes  of  1881,  require  attention : 

Section  4848.  *^^A.  lawful  partition  fence  shall^  in  all  cases, 
be  such  as  to  enclose  and  restrain  sheep^  unless,  by  mutual 
consent  of  the  parties  interested^  they  agree  to  build  a  fence 
only  to  restrain  or  enclose  horses^  mules,  or  cattle.  Except 
when  otherwise  specially  agreed,  partition  fences  dividing 
lands,  occupied  on  both  sides,  shall  be  maintained^  through- 
out the  year,  equally  by  both  parties.'^ 

Section  4849.  ^^  If  either  party  fail  so  to  do,  the  other 
may  give  him  three  days'  notice  that  he  will  call  upon  two 
disinterested  freeholders,  at  a  specified  hour,  on  a  day  fixed, 
to  examine  said  fence  and,  if  they  deem  it  insufficient,  to  as- 
sess the  amount  required  to  make  it  sufficient.'^ 

Section  4850.  "  If  within  fifteen  days  thereafter,  the  party 
to  whom  notice  has  been  given  shall  not  repair  said  fence, 
the  complainant  may  do  so ;  and  in  that  case,  he  shall  have 
his  action  against  the  other  for  the  amount  so  assessed,  with 
ten  per  cent,  damages  thereon." 

Section  4853.  *'  When,  by  inclosure  of  uninclosed  land, 
a  fence  already  erected  shall  become  a  partition  fence,  the 
person  making  such  inclosure  shall  pay  to  the  owner  of  the 
fence  the  value  of  one-half  of  the  same,  as  estimated  by  the 
owner." 

Section  4854.  '^  If  he  refuse,  the  owner  may  bring  suit 
for  the  same,"  etc. 

Section  4855.  ^^  No  person  inclosing  land  that  has  hereto- 
fore been  open  shall  join  his  fence  to  that  of  another,  except 
by  consent.  If  no  consent  be  given,  each  shall  give  one- 
half  the  width  of  a  lane,  or  a  reasonable  distance,  for  the 
erection  of  a  second  fence." 
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Section  4856.  *'  When  any  party  shall  cease  to  use  his 
lands,  or  shall  lay  open  his  enclosures^  he  shall  not  take 
away  any  part  of  his  fence  which  forms  a  partition  fence  be- 
tween him  and  the  enclosure  of  any  other  person,  until  he 
shall  have  first  given  six  months'  notice  to  such  person  or 
persons  as  may  be  interested  in  the  removing  of  said  fence, 
of  his  intention  to  remove  the  same/' 

The  appellee  pursued  the  mode  of  pro<$&eding  provided  for 
by  said  sections  4849  and  4850.  It  would  seem  that  there 
could  be  no  recovery  by  him  unless  the  three-fourths  of  a 
mile  of  old  fence  constructed  by  him  and  his  grantors  many 
years  before  was  a  partition  fence  at  the  time  the  notice  for 
the  examination  was  given* 

The  appellant  had  never  agreed  that  it  should  be  a  par- 
tition fence,  or  that  he  would  repair  it.  He  had  never  re- 
paired it.  He  had  not  joined  any  fence  to  it.  It  waa  wholly 
upon  the  land  of  the  appellee,  who  had  constructed  it  from 
time  to  ti^ie  to  enclose  his  fields.  No  part  of  it  was  nearer 
the  dividing  line  than  five  feet,  and  the  greater  portion  of  it 
was  from  one  hundred  and  sixty-five  feet  to  three  hundred 
and  thirty  feet  from  the  line,  while  some  part  of  it  was  nearly 
one-eighth  of  a  mile  from  the  line.  The  appellant  had 
never  exercised  any  control  over  it,  and  it  was  wholly 
owned  and  controlled  by  the  appellee. 

It  would  scarcely  be  contended  that  at  the  time  the  notice 
was  given,  and  the  new  fence  was  erected,  or  at  any  prior 
time  after  the  construction  of  said  old  fence,  the  appellee 
would  not  have  been  entitled  to  remove  or  destroy  it  with- 
out first  giving  six  months'  notice  to  the  appellant.  If,  not 
having  given  such  notice,  the  appellee  could  have  taken  the 
fence  away  without  incurring  responsibility  therefor  to  the 
appellant,  it  was  not  a  partition  fence  within  the  meaning  of 
the  statute. 

And  it  would  hardly  be  supposed  that  where,  by  the  con- 
struction of  a  fence  by  a  third  petson,  to  enclose  his  own 
land  north  of  that  of  the  appellant,  the  land  of  the  appel- 
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lant  became  shut  in  on  other  sides,  he,  continuiDg  as  before 
to  ase  his  land  for  pasturage,  at  once  became  liable  to  pay 
the  appellee  the  value  of  one-half  of  said  old  fence.  If  the 
appellant  did  not  become  so  liable,  such  enclosing  of  bis 
land  did  not  make  the  old  fence  a  partition  fenqe. 

Again,  it  would  scarcely  be  concluded  that  the  appellee 
oould  have  required  the  appellant  to  contribute  to  the  re- 
pairing of  the  fence  in  its  original  location,  or  that  the  ap- 
pellant was  under  any  obligation  to  maintain  the  old  fence 
throughout  the  year  equally  with  the  appellee.  If  this  be 
true,  it  was  not  a  partition  fence. 

To  arrive  at  the  conclusion  that  the  old  fence  was  not  a 
partition  fence  it  need  not  be  held  that  a  fence  in  all  other 
respects  a  partition  fence  can  never  be  such  if  it  be  not  ex- 
actly upon  and  along  the  true  line  of  division. 

We  must  be  guided  by  the  statute,  and  we  can  not  regard 
the  building  of  this  new  fence  as  within  the  meaning  of  the 
statute  under  which  the  appellee  proceeded,  which  mani- 
festly contemplates  the  repairing  of  an  existing  partition 
fence. 

Having  thus  reached  the  conclusion  that  the  evidence,  all 
of  which  was  furnished  by  the  appellee,  was  not  sufficient  to 
sustain  the  verdict  in  his  favor,  because  it  showed  that  the 
fence  in  question  was  not  a  partition  fence,  we  need  not  ex- 
amine other  questions  presented  by  the  motion  for  a  new 
trial. 

The  record  shows  that  the  jury  returned  "  into  open  court 
their  verdict  herein,  together  with  their  answers  to  two  sets 
of  interrogatories  submitted  to  them,  in  the  words  and  fig- 
ures following.^'  Then  follows  the  general  verdict,  signed 
by  the  foreman,  immediately  after  which  follow  twenty-one 
interrogatories  with  their  answers,  each  answer  being  signed 
by  the  foreman.  The  first  three  of  these  interrogatories  and 
answers  are  numbered  1,  2,  3.  The  next  eighteen  are  num- 
bered from  1  to  18  consecutively.  A  bill  of  exceptions  filed 
by  the  appellant  showed  that  he  submitted  these  eighteen  in- 
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terrogatories  in  conformity  in  all  respects  with  the  statute 
on  that  subject.  Nothing  further  than  is  stated  above  is 
shown  concerning  the  submission  of  the  first  three  iaterrog* 
atorieSy  and  it  is  contended  by  the  appellant  that  they  and 
their  answers  should  not  be  considered  in  determining  the 
question  whether  the  court  erred  in  overruling  his  motion 
for  judgment  on  the  answers  to  interrogatories.  This  would 
be  contrary  to  the  necessary  rule,  that  we  must  presume  the 
action  of  the  trial  court  to  have  been  regular  and  correct, 
unless  the  record  shows  it  to  have  been  otherwise.  If  an 
appellant  should  present  the  question  whether  the  trial  court 
had  erred  in  refusing  to  submit  his  interrogatories  to  the 
jury,  it  might  well  be  insisted  that  the  record  should  show 
that  he  had  complied  with  the  statute  so  as  to  imp6se  upon 
the  trial  court  the  duty  to  submit  the  interrogatories.  In 
this  case  it  appears  that  the  jury  returned  into  open  court 
their  answers  to  interrogatories  submitted  to  them,  and  the 
interrogatories  and  answers  so  referred  to  are  set  out  in  the 
record,  each  answer  signed,  like  the  general  verdict,  by  the 
foreman.  It  can  not  be  presumed,  in  the  absence  of  any 
further  showing,  that  the  court  thus  received  from  the  jury, 
and  made  part  of  the  record  of  the  cause,  answers  to  inter- 
rogatories which  had  not  been  submitted  properly  to  the 
jury  with  correct  instructions  concerning  them.  See  Frank 
V.  Orimea,  105  lud.  346. 

The  appellant,  in  pressing  upon  our  attention  his  assign- 
ment that  the  court  erred  in  overruling  his  motion  for  judg- 
ment, relies  upon  the  supposed  propriety  of  ignoring  the 
first  set  of  three  interrogatories  and  their  answers.  This 
being  impossible,  and  it  being  also  impossible  for  us  to  look 
to  the  evidence  in  considering  the  ruling  on  that  motion,  we 
are  unable  to  say  that  there  is  an  irreconcilable  conflict  be- 
tween the  general  verdict  and  the  special  findings,  which  need 
not  be  set  out  here  or  further  discussed. 

A  demurrer  was  sustained  to  the  first  paragraph  of  the 
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complaiDt^  and  demurrers  to  the  second  and  third  paragraphs 
of  the  complaint  wei^e  overruled. 

No  objection  to  the  second  paragraph  of  the  complaint  is 
suggested. 

The  third  paragraph  is  very  carefully  drawn,  so  carefully 
as  to  avoid  the  directness  and  certainty  desirable  in  a  plead- 
ing. 

We  think  it  can  not  be  held  that  there  can  never,  under 
any  circumstances,  be  a  partition  fence  for  the  repairing  of 
which  contribution  may  be  enforced  under  the  provision  of 
our  statute,  in  the  absence  of  an  agreement  of  the  parties  in- 
terested that  it  shall  be  a  partition  fence.  And  we  are  of 
the  opinion  that  it  is  not  impossible  that  a  partition  fence 
might  exist  for  the  repairing  of  which  contribution  might  be 
enforced,  though  it  should  not  stand  exactly  upon  and  along 
the  true  partition  Hue.  See  Robb  v.  Brachman^  24  Ohio  St. 
3 ;  StaUimp  v.  Bradley,  3  Coldw.  406. 

We  conclude  that  the  third  paragraph  of  the  complaint 
narrowly  escapes  insufficiency.  It  does  not  seem  necessary 
to  notice  it  more  particularly. 

The  judgment  is  i*eversed,  and  the  cause  is  remanded,  with 
instruction  to  sustain  the  appellant's  motion  for  a  new  trial. 

FUed  Jan.  19, 1892. 


No.  442. 
BULNCHABD  V.  ThE  ^ATB. 

Cbdcikal  Law.— filetfinp  Coal  by  FaUe  Weighi.-^Evidenee*^!] pon  a  prose- 
cution under  section  2202,  B.  S.  1G81,  for  selling  and  delivering  coal 
mined,  withont  the  State,  at  seventy-two  pounds  to  the  hushel  instead  of 
eighty  pounds,  as  prescribed  by  law,  the  evidence  was  that  the  defend- 
ant sold  eighteen  hundred  pounds  of  coal  at  seventy-two  pounds  to  the 
bushel,  but  that  the  purchaser  knew  that  he  was  getting  but  eighteen 
hundred  pounds  for  twenty-five  bushels,  and  was  satisfied  with  that 
yimount,  and  was  not  deceived  in  the  weight  of  the  coal. 

Bddf  that  a  conviction  was  noi  sustained. 
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From  the  Floyd  Circait  Court. 

O.  X.  JewM  and  H^  E.  Jeweti,  for  appellant. 

A.  0.  Smilk,  Attorney  General,  and  W.  C.  Utz,  for  the 

State. 

New,  J. — ^The  appellant  was  indicted  and  oonvieted  for  a 
violation  of  section  2202,  B.  S.  1881,  which  reads  as  fol- 
lows: 

'^  Whoever  knowingly  sells  and  delivers  any  coal  except 
at  the  weight  and  measure  prescribed  by  law,  shall  be  fined 
not  more  than  one  hundred  dollars  nor  less  than  five  dol- 
lars." 

The  indictment  charges  **  that  Donald  D.  Blanchard,  on 
the  10th  day  of  May,  1889,  at  the  county  of  Floyd,  in  the 
State  of  Indiana,  did  sell  and  deliver  to  Washington  D. 
Keys,  for  the  sum  of  two  dollars  and  fifty  cents,  a  quantity 
of  mineral  coal,  mined  without  the  State  of  Indiana,  to  wit, 
twenty-two  and  one-half  bushels  of  said  coal,  but  which  the 
said  Donald  D.  Blanchard  then  and  there  unlawfully  sold 
and  delivered  for  twenty-five  bushels,  by  then  and  there  un- 
lawfully selling  and  delivering  seventy-two  pounds  of  said 
coal  as  and  for  a  bushel,  he,  the  said  Donald  D.  Blanchard, 
then  and  there  well  knowing  that  said  coal  so  sold  did  not 
contain  twenty-five  bushels,  and  that  it  did  not  contain 
eighty  pounds  to  the  bushel  as  required  by  law.'' 

Eighty  pounds  of  mineral  coal  make  a  standard  bushel, 
whether  mined  without  or  within  the  State.  Acts  of  1885, 
p.  78. 

The  appellant  has  assigned  as  error  the  overruling  by  the 
court  below  of  his  motion  for  a  new  trial. 

The  motion  for  a  new  trial  calls  in  question  the  sufficiency 
of  the  evidence  to  sustain  the  finding. 

Washington  D.  Keys  was  the  only  witness.  He  testified 
as  follows : 

'^  I  am  the  secretary  of  the  W.  C.  De  Pauw  Company,  the 
company  operating  the  glass  works.     I  know  the  defendant, 
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Donald  Blanchard,  and  know  that  he  has  been  engaged  in  the 
coal  business.  I  have  bought  coal  of  him  frequently,  I 
bought  coal  of  him  about  the  10th  day  of  May,  1889.  I  can 
not  say  how  much  I  bought  that  time,  but  I  sometimes 
bought  a  hundred  bushels,  and  sometimes  a  load  of  twenty- 
five  bushels.  I  bought  it  at  ten  or  twelve  cents  a  bushel,  or 
whatever  the  market  price  was.  It  was  Pittsburgh  mineral 
COP  1,  and  was  mined  without  the  State  of  Indiana.  I  bought 
it  audit  was  delivered  to  me  in  Floyd  county,  Indiana.  A 
twedty-five  bushel  load  of  coal  weighed  eighteen  hundred 
pounds.  I  knew  eighteen  hundred  pounds  was  all  I  was  to 
get  in  a  load,  and  I  did  not  expect  to  get  any  more.  I  was  not 
deceived  in  the  weight  of  the  coal,  as  I  knew  I  was  only  get- 
ting eighteen  hundred  pounds  for  twenty -five  bushels  when 
I  bought  it,  and  I  was  satisfied  with  the  amount  I  received.^' 

We  think  that  upon  thi^  evidence  the  conviction  of  the 
appellant  can  not  be  sustained. 

It  is  shown  by  the  evidence  that  the  coal  was  mined  with- 
out the  State,  and  sold  by  the  appellant  to  Keys  within  the 
State  at  seventy-two  pounds  to  the  bushel,  instead  of  eighty 
pounds,  but  it  clearly  appears  that  the  purchaser  was  not 
cheated  nor  defrauded  in  any  way  by  the  sale. 

We  do  not  think  that  the  mere  naked  sale,  regardless  of 
the  intention  of  the  seller,  and  regardless  of  the  question 
whether  the  purchaser  was  prejudiced  thereby,  is  enough  to 
warrant  a  conviction  under  the  statute  upon  which  this  pros- 
ecution is  founded. 

Although  the  function  of  making  indictable  certain  per- 
nicious acts,  irrespective  of  intent,  is  one  sometimes  exer- 
cised by  the  law-making  power,  and  in  some  cases  fully  jus- 
tified, we  do  not  think  the  statute  under  consideration  be- 
longs to  that  class.  It  does  not  by  its  terms  suggest  that 
knowledge  or  intention  forms  no  element  in  the  offence.  We  * 
do  not  think  it  can  be  maintained,  from  the  language  em- 
ployed, or  the  nature  of  the  act  forbidden,  that  it  was  the 
legislative   intent   that  the  act  itself,  irrespective  of  its  mo-  « 
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tive,  should  constitute  the  crime.  See  Bishop  Statatorj 
Crimes^  section  1022^  as  to  the  use  of  the  word  ^^knowinglj/' 
or  the  like. 

Selling  by  false  weights  and  measures  was,  at  common  law, 
an  indictable  offence,  and  although  crimes  and  misdemean- 
ors are  defined,  and  the  punishment  therefor  fixed  by  stat- 
ute in  this  State,  and  not  otherwise,  yet,  if  the  legislature 
create  a  crime  of  common  law  origin,  the  courts  may,  in  con- 
struing such  statute,  be  guided,  to  some  extent,  by  common 
law  rules  and  principles,  where,  from  the  language  of  thestat* 
ute  creating  the  crime,  there  is  doubt  as  to  its  proper  con- 
struction. 

An  examination  of  the  authorities  upon  the  subject  of  fabe 
weights  and  measures  will  show  that  at  common  law  a  pur- 
pose on  the  part  of  the  seller  to  cheat  the  buyer,  and  wrong 
to  the  latter  by  reason  of  the  use  of  the  false  weight  or  meas- 
ure, were  regarded  as  being  involved  in  such  cases,  notwith- 
standing the  fact  that  the  distinguishing  feature  in  the  crime, 
as  with  all  crimes,  was  that  it  was  a  wrong  affecting  the  pub- 
lic at  large.  1  Roscoe  Criminal  Evidence,  530,  etc.;  2  Rus- 
sell Crimes,  604,  etc. ;  2  East  Crown  Law,  820,  860. 

Wherever  we  find  the  subject  of  false  weights  and  meas- 
ures discussed  by  coi^mon-law  writers,  it  is  under  the  head 
of  "  Cheats  and  Fi-auds." 

A  ''cheat''  at  the  common  law  is  defined  in  2  Bishop  Crim- 
inal Law,  section  143,  to  be  a  fraud  accomplished  through 
the  instrumentality  of  some  false  symbol,  or  token,  of  a 
nature  against  which  common  prudence  can  not  guard,  to  the 
injury  of  one  in  some  pecuniary  interest. 

If  Keys,  the  purchaser  of  the  coal,  knew  that  eighteen 
hundred  pounds  was  all  he  was  to  get  in  a  twenty-five  bushel 
load,  was  not  deceived  in  the  weight,  and  was  satisfied  with 
'  the  amount  he  received,  we  do  not  see  how  it  can  be  said 
that  he  was  cheated,  or  defrauded,  by  the  appellant.  Nor 
does  the  evidence  fairly  tend  to  show  that  it  was  the  purpose 
.  of  the  appellant  to  wrong  him. 
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We  can  not  believe  that  it  was  the  design  of  the  law  to 
prohibit  parties  from  fixing  by  contract,  in  good  faith^  the 
price  of  coai^  a  product  in  no  way  menacing  to  the  health 
and  safety  of  the  people,  which  one  had  to  sell,  and  which 
the  other  wanted  to  purchase.  See  People  v.  OilUon,  109 
N.  Y.  389. 

The  judgment  is  reversed,  and  the  cause  remanded  for  a 
new  trial. 

Filed  Jan.  19, 1892. 


No.  258. 

Hawkins  et  al.  v.  Thomas. 

Uhited  SrATES  Mabshals. — Official  Bond.—AeHon  Ujpon, — Meatvn  fif  iiia- 
hilUy. — lAobHUy  of  Prineipai  and  Surety  Identical. — Where  an  officer  is 
sued  officially  upon  the  bond  he  gave  for  the  performance  of  his  official 
daty,  that  instminent  must  clearly  furnish  the  measure  of  his  liability, 
and  in  such  an  action  his  liability  is  identically  the  same  as  that  of  hi^ 
sureties. 

Samb. — Band. — LiaHlity  of  Sur€tiu.^AppointmeiU  of  Special  Deputy, — lAa- 
haUy  of  DepiUy. — Instructions  to  Jury. — OomplainL — An  action  was  insti- 
tuted against  a  United  States  marshal  and  the  sureties  upon  his  official 
bond  as  United  States  marshal,  and  a  special  election  deputy  appointed 
by  him,  to  recoyer  damages  for  the  alleged  unlawful  arrest  and  impris- 
onment of  the  plaintiff. 

Hdd,  that  the  complaint  did  not  state  a  cause  of  action  against  the  special 
deputy;  that  he  did  not  sign  the  bond  and  was  not  answeiable  for  its 
breach. 

Held,  also,  that  the  complaint  failed  to  state  a  cause  of  action  against  the 
sureties  on  the  bond,  it  not  being  shown  that  the  injury  complained  of 
was  the  result  of  official  misconduct,  the  averment  in  the  complaint 
that  the  marshal  and  his  alleged  deputy  were  acting  illegally,  but  un- 
der coyer  of  office,  not  being  sufficient. 

Mddy  also,  that  an  instruction  was  erroneous  which  denied  the  right  of  the 
marshal,  when  sued  upon  his  official  bond,  to  deny  that  he  had  any 
authority  to  appoint  a  special  deputy  in  the  given  instance. 

Same, — Extent  of  Sureties  Liability. — The  engagement  of  a  surety  upon  an 
official  bond  extends  only  to  official  acts — acts  done  by  virtue  oi  the 
trust  reposed  in  the  officer  by  law.    But  where  an  officer,  though  he 
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auumes  to  act  as  such,  commits  a  wrong  nnder  circumstances  where 
the  law  does  not  impose  upon  him  any  duty  to  act  at  all,  the  wrong  is 
not  a  yiolation  of  any  official  duty,  and  is  consequently  not  embraced 
within  the  sponsorship  of  the  surety. 

BAMK—AppoirUment  of  Election  Deputy, —  Void  Appomtf/unL — An  appoint- 
ment by  a  United  States  marshal  of  a  special  deputy  marshal  to  serre 
at  an  election  is  void  if  the  appointment  b  in  a  town  or  city  baring  a 
population  of  less  than  20,000.  Bee  section  2021,  Reyised  SUtutes  U.  8. 

Samb — Mt9oonduci  of  SpeeicU  Depuliea, — The  statute  making  a  United  States 
marshal  liable  for  the  conduct  of  his  deputies  applies  only  to  general 
deputies.  He  is  not  answerable  for  the  misconduct  of  speciAl  deputies 
if  he  exercise  due  care  in  their  selection. 

From  the  Mariou  Superior  Court. 

8.  Claypool  and  TT,  A.  Ketcham^  for  appellants. 
/.  B.  McFadden  and  H.  DaiUy^  for  appellee. 

Crumpaceeb,  J. — James  C.  Thomas  sued  Edward  Hawk- 
ins upon  his  official  bond  as  United  States  marshal  for  the 
district  of  Indiana,  and  Alford  Isaacs,  individually^  to  re- 
cover damages  for  the  alleged  unlawful  arrest  and  imprison- 
ment of  the  plaintiff.  ^ 

There  are  two  paragraphs  of  complaint,  the  first  of  which 
charges  generally  that  Hawkins  was  duly  appointed  United 
States  marshal  for  the  district  of  Indiana^  and  gave  his  bond 
conditioned  for  the  faithful  discharge  of  the  duties  of  said 
office,  in  the  sum  of  twenty  thousand  dollars,  with  his  co- 
defendants,  John  H.  Organ,  Henry  E.  Wadsworth,  Leroy 
D.  Webber,  Ellis  Michael,  Simon  Wile,  Fitch  D.  Bowen, 
Mortimer  Nye  and  William  A.  Martin  as  sureties  tberepn, 
a  copy  of  which  was  filed  with  and  made  part  of  the  com- 
plaint. 

It  is  further  alleged  that  said  Hawkins  **  procured  and  di- 
rected ''  the  defendant  Alford  Isaacs  to  act  for  him  as  such 
marshal  on  the  6th  day  of  November,  1888,  at  the  city  of 
Shelby  ville,  Indiana,  and  while  so  acting  as  a  deputy  United 
States  marshal,  by  virtue  of  the  authority  given  him  by  the 
said  Hawkins  said  Isaacs,  '^  with  force  and  arms  unlawfully 
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assaulted  the  plaintiff^  and  with  great  force  and  violence 
pulled  and  dragged  him  from  the  court*house  yard  in  said 
city,  where  a  large  number  of  persons  were  then  congregated, 
and  from  thence  the  plaintiff  was  forcibly  taken  by  the  said 
Isaacs,  without  authority  of  law,  on  and  along  the  public 
streets  of  said  city/'  for  the  distance  of  half  a  mile,  to  the 
office  of  a  United  States  commissioner,  at  which  place  the 
said  Isaacs,  "  under  color  of  his  said  authority  from  the  said 
Hawkins,''  unlawfully  imprisoned  the  plaintiff  for  one  hour; 
and  thence  said  Isaacs,  under  said  appointment  and  by  di- 
rection of  said  Hawkins,  compelled  plaintiff  to  go  in  his 
custody  to  the  jail  of  Shelby  county,  where  he  was  unlaw- 
fully incarcerated  and  restrained  of  his  liberty  for  four  hours. 
Whereby  h^  was  damaged,  etc. 

The  second  paragraph  of  complaint  is  substantially  the 
same  as  the  first,  except  it  charges  that  the  trespass  was 
committed  by  Hawkins  '^  with  the  aid  and  assistance  of  the 
defendant  Isaacs." 

Each  defendant  severally  demurred  to  the  complaint  for 
want  of  sufficient  facts  to  state  a  cause  of  action.  The  de- 
murrers were  overruled  and  exceptions  entered,  whereupon 
the  defendants  filed  an  answer  consisting  of  three  paragraphs* 
A  demurrer  was  sustained  to  the  third  paragraph,  and  plain- 
tiff replied  to  the  others,  and  the  issues  thus  joined  were  tried 
by  a  jury. 

A  verdict  was  returned  in  favor  of  the  plaintiff.  The  de- 
fendants moved  for  .a  new  trial,  which  was  denied,  and  judg- 
ment was  rendered  upon  the  verdict. 

The  first  question  for  consideration  arises  upon  the  de- 
murrer to  the  complaint,  and  in  the  determination  of  this 
question  it  must  be  kept  in  mind  that  the  action  is  upon  the 
official  bond  of  the  marshal,  and  is  ex  contractu  in  form. 
Moore  v.  SiaUf  ex  rel.^  114  Ind.  414 ;  8taU,  ex  rel.,  v.  Dixon, 
80  Ind.  160. 
Vol.  3.— 2« 
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This  being  the  character  of  the  action,  it  was  incumbent 
upon  the  appellee  to  allege  and  prove  a  breach  of  some  duty 
imposed  by  the  terms  of  the  bond.  While  an  officer  may  be 
individually  liable  for  any  and  all  wrongs  committed  by  him, 
yet  when  he  is  sued  officially  upon  the  bond  he  gave  for  the 
performance  of  his  official  duty,  that  instrument  must  clearly 
furnish  the  measure  of  his  liability,  and  in  such  an  action  his 
liability  is  identically  the  same  as  that  of  his  sureties.  JSoien 
era  v.  Jfleming,  67  Ind.  641 ;  State  v.  Givan,  45  Ind.  267. 

These  observations  lead  to  the  conclusion  at  the  outset 
that^the  complaint  states  no  cause  of  action  against  the  ap- 
pellant Isaacs.  He  did  not  sign  the  bond,  and  is  not  an* 
swerable  for  its  breach. 

There  is  a  lack  of  uniformity  in  the  decisions  of  the  courts 
of  last  resort  in  this  country  respecting  the  extent  to  which 
sureties  are  held  accountable  upon  an  official  bond  for  the 
principal's  wrongs.  They  are  in  harmony,  however,  upon 
the  general  proposition,  that  such  liability  must  be  strictly 
construed  in  favor  of  the  surety.  This  is  upon  the  theory 
that  the  surety  assumes  responsibility  from  motives  of  friend- 
ship or  patriotism,  and  without  compensation;  so  his  obliga- 
tion is  strictly  a  legal  one,  and  should  not  be  extended  be- 
yond the  exact  terms  of  his  engagement.  Thus  in  the  case  of 
Detroit  Savings  Bank  v.  Ziegler^  49  Mich.  157,  the  court, 
by  CooLEY,  J.,  said  :  **  The  sureties  ui>pn  an  official  bond 
undertake  for  nothing  which  is  not  within  the  letter  of  their 
contract.  The  obligation  is  strictissimi  juris;  and  nothing 
is  to  be  taken  by  construction  against  the  obligors.  They 
have  consented  to  be  bound  to  a  certain  extent  only,  and 
their  liability  must  be  found  within  the  terms  of  that  con- 
sent." See  further  upon  this  subject;  MiUer  v.  Stewart,  9 
Wheat.  680;  Tjeggett  v.  Humphreys,  21  How.  76;  Urmston 
V.  State,  73  Ind.  175. 

This  doctrine  should  be  given  a  reasonable  application^ 
and  should  not  be  extended  so  far  as  to  materially  impair 
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official  security,  or  to  encourage  irresponsible  conduct  upon 
the  part  of  public  functionaries. 

United  States  marshals  are  ministerial  officers,  and  their 
duties  and  liabilities  are  substantially  the  same  as  those  of 
8heri£&  and  constables  in  their  respective  spheres.  Section 
783,Bevised  Statutes  U.  S. ;  Senna  v.  Marsh,  38  Fed.  Rep. 
794 ;  Hagood  v.  Blyihe,  37  Fed.  Rep.  249. 

The  courts  are  quite  generally  in  accord  in  this  country 
and  England  upon  the  proposition  that  the  engagement  of  a 
surety  upon  an  official  bond  extends  only  to  official  acts — acts 
done  by  virtue  of  the  trust  reposed  in  the  officer  by  law. 
Considerable,  confusion  seems  to  exist  among  the  adjudica- 
tions relative  to  acts  designated  virtute  officii  and  those  classed 
as  colore  oficii,  some  holding  that  the  liability  of  the  sure- 
ty is  limited  to  the  former,  and  others  holding  that  it  extends 
to  both  classes.  But  an  examination  of  the  leading  cases 
upon  the  subject  will  reveal  that  the  conflict  exists  rather  in 
the  application  and  use  of  the  terms  than  the  principles 
enunciated. 

The  case  of  Alcock  v.  Andrews,  2  Esp.  542,  was  an  action 
against  a  constable  for  false  imprisonment.  The  defendant 
pleaded  justification  under  a  statute  protecting  constables 
while  in  the  performance  of  official  duty.  In  passing  upon 
the  question  as  to  what  constituted  an  official  act,  Lobd 
Eenyon  said  :  '^  It  had  been  often  held  that  a  constable  act- 
ing colore  officii  was  not  protected  by  the  statute,  where  the 
act  committed  is  of  such  a  nature  that  the  office  gives  him  no 
authority  to  do  it.  In  the  doing  of  that  act  he  is  not  to  be 
considered  as  an  officer;  but  where  a  man,  doing  an  act 
within  the  limits  of  his  official  authority,  exercises  that  au- 
thority improperly,  or  abuses  the  discretion  placed  in  him, 
to  such  cases  the  statute  extends.  The  distinction  is  between 
the  extent  and  the  abuse  of  the  authority.'' 

In  State  v.  Oonover,  38  N.  J.  L.  230,  relative  to  official 
bonds,  the  court  said  :  ''  The  sureties  do  not  bind  themselves 


404        APPELLATE  COURT  OF  INDIANA, 

HawkiDB  d  at  «.  Thomu. 

to  protect  the  public  against  every  act  of  their  principal,  nor 
do  they  become  his  sureties  to  keep  the  peace/' 

That  a  surety  upon  an  official  bond  is  only  answerable  for 
the  acts  of  his  principal  while  engaged  in  the  performance 
of  some  duty  imposed  upon  him  by  law  is  generally  admitted. 
Waymire  v.  Stale,  ex  rtl.^  80  Ind.  67  ;  Bowere  v.  Fleming^ 
mtpra  ;  Owienwr  v.  Perrxnty  23  Ala.  807  ;  CbmrnontoeottA  v. 
Swope^  45  Pa.  St.  535 ;  Griffith  v.  GommonwecUihy  10  Bush, 
281 ;  Dorr  v.  Middey,  16  Minn.  20 ;  Huffman  v.  Koppeliom, 
8  Neb.  344 ;  State  v.  Mann,  21  Wis.  692  ;  Turner  v.  GoUier, 
4  Heisk.  89 ;  Thomas  v.  Brotoder,  33  Texas,  783  ;  Boston  v. 
Moore,  3  Allen,  126 ;  Sehloss  v..  White,  16  Cal.  65 ;  Broum  v. 
Mosely,  11  8m.  &  M.  354 ;  l^aie  v.  Broum,  11  Iredell  (N. 
C),  141 ;  People  v.  Pennoek,  60  N.  Y.  421 ;  People,  ex  reL, 
V.  Schuyler,  4,N.  Y.  173;  State  v.  White,  10  Rich.  (S.  C.) 
442. 

Difficulty  arises  sometimes  in  determining  whether  an  of- 
ficer acts  officially  or  whether  his  acts  must  be  regarded  as 
those  of  the  individual. 

In  the  case  of  Lammon  v.  Fetmer,  111  U.  8.  17,  the  Su- 
preme Court  of  the  United  States  held  a  United  States  mar- 
shal liable  upon  his  bond  for  seizing  the  property  of  one 
upon  a  writ  of  attachment  issued  against  the  property  of  an* 
other. 

In  the  case  of  State,  ex  rd.,  v.  White,  88  Ind.  587,  the  same 
principle  was  applied  under  substantially  similar  circam- 
stances. 

These  cases  are  unquestionably  in  harmony  with  a  large 
majority  of  the  decisions  upon  that  subject,  and  in  each  of 
them  the  unauthorized  act  of  the  officer  is  characterized  as 
colore  officii.  But  the  officer  was  acting  under  a  valid  writ, 
and  by  virtue  of  the  mandate  of  the  law,  and  the  trespass 
consisted  in  an  abuse  of  the  power  vested  in  him,  and  not  in 
the  performance  of  an  act  which  the  law  did  not  enjoin  upon 
him  at  all. 

It  was  an  instance  of  exceeded,  rather  than  usurped  power* 
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Such  acts  are  within  the  express  line  of  the  sureties  under- 
taking— that  his  principal  shall  faithfully  discharge  the  duties 
of  his  office  according  to  law.  But  where  an  officer,  though 
he  assumes  to  act  as  such,  commits  a  wrong  under  circum- 
stances where  the  law  does  not  impose  upon  him  any  duty  to 
act  at  all,  the  wrong  is  not  a  violation  of  any  official  duiy, 
and  consequently  is  not  embraced  within  the  sponsorship  of 
the  surety. 

It  has  been  repeatedly  decided  by  the  Supreme  Court  of 
this  State  that  where  money  is  paid  to  a  county  clerk,  though 
paid  to  and  received  by  him  in  fact  as  such,  yet,  if  the  law 
did  not  authorize  him  to  receive  the  money,  he  is  not  liable 
on  his  bond  for.  its  misappropriation.  Scott  v.  StatCf  ex  rd.^ 
46  Ind.  203;  Orew  v.  Ross^  44  Ind.  481 ;  Carey  v.  StaUy 
34  Ind.  105;  JtfnkinB  v.  Lemonds,  29  Ind.  294. 

The  case  of  DoBpfner  v.  State,  ex  reLj  36  Ind.  Ill,  was  an  ac- 
tion for  false  imprisonment  against  a  justice  of  the  peace  upon 
his  official  bond  for  unlawfully  committing  a  constable  to  jail 
for  the  failure  to  levy  an  execution  within  the  time  prescribed 
by  law.  The  justice  assumed  to  act  in  his  official  capacity  in 
committing  the  constable,  but  the  court  held  the  action  would 
not  lie  on  the  bond,  saying  in  the  course  of  the  opinion  :  ^'A 
majority  of  the  court  are  of  the  opinion  that  the  justice  of  the 
peace  had  no  jurisdiction  or  power  to  cause  the  arrest  and  im>- 
prisonment  of  the  constable ;  that  it  was  an  act  for  w&ich,  as 
justice  ?>f  the  peace,  he  had  no  legal  authority  whatever ;  and, 
therefore,  as  the  security  is  only  bound  that  he  shall  faith- 
fully discharge  his  duties  as  justice  of  the  peace,  and  as  this 
was  not  a  duty  which  he  did  or  could  legally  do  as  a  justice 
of  the  peace,  that  the  surety  is  not  responsible,  and  that  the 
demurrer  to  the  complaint  should  have  been  sustained.'^ 

Where  a  sheriff  or  constable  collects  money  upon  an  exe- 
cution after  return  day,  and  the  writ  has  become  functus 
officioy  or  collects  without  any  process  at  all,  it  seems  that  he 
is  not  liable  upon  his  bond  for  the  wrongful  conversion  of 
auch  money.     ITuynMis  y.  Browder,  supi'a  ;  Dean  v.  Governor , 
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13  Ala.  526 ;  Fonoard  v.  Marshy  18  Ala.  646 ;  People,  etcy  y. 
Foster,  133  III.  496 ;  TJnUed  States  v.  Oranston,  3  Cranch^ 
(C.  C.)  289 ;  Slate  v.  Manriy  supra. 

The  case  of  Dniled  States  v«  Oranstarif  supra,  was  an  ac- 
tion upon  a  constable's  bond  to  recover  money  collected 
by  bim  upon  a  note  which  he  took  for  collection  and  re- 
ceipted for  as  constable.  The  court  held  there  was  no  lia- 
bility in  that  form  of  action,  saying :  "  He  (the  constable) 
is  only  liable  officially,  for  money  officially  collected ;  that  is, 
upon  legal  process.'^ 

In  the  case  of  Hollman  v.  Carrollj  27  Tex.  23,  it  was  held 
that  while  a  sheriff  is  liable  officially  for  seizing  the  property 
of  one  person  under  an  execution  against  another,  he  is  not 
so  liable  for  seizing  such  property  without  any  writ  at  all. 

In  the  case  of  EaJUm  v.  KeUy,  72  N.  C.  110,  the  facts  were 
these :  The  sheriff  represented  that  he  had  an  execution 
authorizing  him  to  sell  certain  real  estate,  and  assumed  to 
sell  the  same  thereunder  in  regular  manner  at  the  court* house 
door.  An  attendant  at  the  sale,  relying  upon  the  sheriff's 
representations  concerning  his  authority,  purchased  the 
property  and  paid  for  it.  In  &ct  the  sheriff  had  no  execu- 
tion, and  the  sale  was  void,  and  the  purchaser  sued  him  up- 
on his  bond  to  recover  the  money  paid  by  him.  The  court 
held  that  the  sheriff  acted  without  authority  of  law  in  sell- 
ing the  property,  and  the  wrong  could  not  be  redressed  in 
an  action  upon  his  bond. 

This  principle  was  applied  under  somewhat  similar  cir- 
cumstances in  the  cases  of  Kendall  v.  Aleshire,  28  Neb.  707  ; 
Jewell  V.  Mills,  3  Bush,  62,  and  Clinton  v.  Nelson,  2  Utah, 
284. 

Thus  it  is  seen  that  official  acts,  as  applied  to  the  conduct 
of  ministerial  officers,  are  only  such  as  are  done  in  the  exe- 
cution of  some  legal  process  or  of  some  positive  command  of 
the  law.  It  follows  as  a  logical  sequence  that  in  an  action 
upon  an  official  bond  it  is  necessary  to  allege  and  prove  the 
existence  of  conditions  and  circumstances  requiring  some 
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official  action  on  the  part  of  the  officer,  and  that  the  injury 
sought  to  be  redressed  was  inflicted  while  the  officer  was  so 
attempting  to  act,  or  on  accoant  of  his  failure  to  act  at  all. 

In  the  complaint  in  the  case  before  us,  the  only  allegation 
upon  this  subject  is  the  general  averment  that  the  marshal 
and  his  alleged  deputy  were  acting  illegally,  but  under  color 
of  office.  It  does  not  appear  that  any  writ  or  process  of 
any  kind  had  issued  to  either  of  them,  or  that  any  offence 
had  been  committed  against  the  Federal  laws,  or  that  they 
ever  claimed  such  to  be  the  case.  The  averment  that  the 
officer  was  acting  under  color  of  authority  is  a  mere  conclu- 
sion, and  is  not  sufficient  to  show  that  the  injury  resulted 
from  an  official  act. 

It  was  so  decided  in  OommonwecM  v.  C7ofe,  7  B.  Mon. 
250,  and  in  speaking  of  the  legal  effect  of  such  general  aver- 
ment the  court  said :  ^^  It  is  a  mere  statement  of  legal  con- 
clusions or  inferences,  without  the  facts  on  which  they  are 
founded,  and  was  properly  adjudged  insufficient." 

So,  in  our  own  State,  the  rules  of  pleading  require  that 
facts  be  particularly  alleged  which  show  that  the  injury 
complained  of  was  the  result  of  official  misconduct.     StaiCy 
ex  rd,j  V.  Shackkford,  16  Ind.  376 ;  Major  v.  SUUe^  ex  reL,  . 
8  Blackf.  71 ;  Jones  v.  State,  ex  rel.,  6  Blackf.  492. 

Indeed,  an  examination  of  the  many  cases  decided  by  our 
Supreme  Court  upon  the  question  of  official  responsibility 
shows  the  uniform  practice  to  be,  to  specifically  plead  facts 
imposing  a  duty  upon  the  officer  to  act,  as  furnishing  the 
only  basis  of  the  liability  of  the  surety. 

The  demurrer  ought  to  have  been  sustained  to  both  para- 
graphs *of  complaint. 

Another  error  complained  of  by  the  appellants  was  the 
giving  of  the  following  instruction  : 

^*  It  was  not  proper  for  the  plaintiff  at  the  time  of  the 
alleged  arrest  to  contest  the  a^ithority  of  the  defendant, 
Hawkins  to  appoint  said  Isaacs  as  his  deputy,  and  to  that 
end  to  resist  the  pretended  officer  in  making  such  arrest.    It 
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was  his  duty  to  yield  to  the  authority  that  was  attempted  to 
be  exercised  over  him,  and  if  you  find  from  the  eyidenoe  in 
the  case  that  the  defendant  Hawkins  undertook  to  appoint 
and  constitute  said  Isaacs  as  his  deputy  United  States  mar- 
shaly  it  will  not  be  available  for  such  officer  now  to  denj  that 
he  had  authority  to  make  such  appointment,  but  as  between 
himself  and  the  plaintiff  in  this  case,  the  legality  of  said 
appointment  must  remain  unquestioned/' 

There  was  evidence  tending  to  show  that  Hawkins  under- 
took to  appoint  Isaacs  a  special  deputy  marshal  at  the  city 
of  Shelbyville,  to  assist  the  election  supervisor  at  the  gen- 
eral election  on  the  6th  day  of  November,  1888,  and  while 
acting  as  such  officer  Isaacs  made  the  arrest  complained  of. 
There  was  also  evidence  of  a  telegraphic  correspondence  be- 
tween Isaacs  and  Hawkins,  in  which  the  latter  gave  some 
directions  concerning  the  custody  and  examination  of  the 
appellee  while  under  arrest. 

We  have  noted  that  tlie  liability  of  Hawkins  and  his  sure- 
ties is  the  same  in  this  case,  because  it  is  fixed  by  the  same 
instrument,  viz.,  the  bond.  The  instruction  quoted  is  incon- 
sistent with  the  conclusion  reached  by  us  in  passing  upon  the 
sufficiency  of  the  complaint.  The  appellants,  being  on  trial 
for  official  misconduct,  had  the  right  to  insist  that  the 
action  complained  of  was  wholly  without  authority  of  law, 
and  void.  The  instruction  would  have  been  applicable  had 
the  action  been  against  Hawkins- individually  for  the  alleged 
trespass,  for  there  his  liability  would  not  have  been  limited 
to  official  misconduct,  and  the  element  of  estoppel  suggested 
in  the  instruction  would  have  been  pertinent. 

Other  questions  arise  upon  this  instruction,  and,  as  they  are 
also  presented  elsewhere  in  the  record,  in  the  interest  of 
brevity  we  will  consider  them  in  this  connection. 

The  only  authority  for  the  appointment  of  special  deputy 
marshals  to  serve  at  elections  is  conferred  by  section  2021, 
Revised  Statutes  U.  S.  This  section  authorizes  such  appoint- 
ments only  at  elections  at  which  representatives  to  Congress 
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are  chosen,  and  only  in  cities  and  towns  having  a  population 
of  20,000  or  more.  Courts  take  judicial  notice  of  the  pop- 
ulation of  cities  and  towns  according  to  the  authorized  census 
reports,  and  therefore  we  know  that  Shelby  ville  had  less  than 
half  the  requisite  number  of  inhabitants  for  the  appointment 
of  election  deputy  marshals. 

Hawkins  had  no  authority  whatever  to  make  the  appoint- 
ment in  question,  and  such  appointment  was  void,  and  con- 
ferred no  power  upon  the  appointee  to  make  arrests  or  per- 
form any  other  official  duties. 

United  States  marshals  are  authorized  to  appoint  general' 
deputies  to  assist  them  in  the  performance  of  the  duties  of 
the  marshal's  office,  and  by  express  provisions  of  the  statute 
the  marshal  is  made  liable  upon  his  bond  for  the  official  mis- 
conduct of  such  deputies.  These  deputies  are  subject  to  the 
direction  and  control  of  their  superior ;  they  perform  duties 
imposed  by  law  upon  him  ;  the  fees  for  their  services  belong 
to  him ;  they  depend  upon  him  for  their  compensation,  and 
are  responsible  to  him  for  their  misconduct,  so,  in  the  absence 
of  a  statutory  liability,  by  every  principle  that  underlies  of- 
ficial responsibility,  the  doctrine  of  respondeat  superior  would 
apply.  Wallace  v.  DouglasSy  103  N.  C.  19 ;  Oorham  v.  Ga/e, 
7  Cowen,  739 ;  MauUon  v.  Nortoriy  6  Barb.  286. 

But  these  reasons  do  not  apply  to  election  deputies.  It  is 
true,  they  are  appointed  by  the  marshal,  but  the  duty  to  ap- 
point them  when  the  conditions  concur  is  imperative. 

They  must  be  voters  of  the  city  or  town  in  which  they  are 
appointed,  and  it  is  their  duty  to  aid  and  assist  election 
supervisors,  to  keep  the  peace  at  the  polls  and  prevent  fraud, 
and  they  have  power  to  make  arrests  for  violations  of  the 
.Federal  law  committed  in  their  presence.  The  marshal  re- 
ceives no  fee  or  reward  for  their  services.  Their  compensa- 
tion is  paid  by  the  government,  and  their  accounts  are  au- 
dited and  certified  by  the  United  States  Circuit  or  District 
Judge.  Their  oaths  are  filed  with  the  chief  supervisor  of 
elections,  and  their  duties  are  special  and  public,  and  are 
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imposed  upon,  them  directly  by  the  law.  The  statute  mak* 
ing  the  marshal  liable  for  the  conduct  of  his  deputies  ap- 
plies only  to  the  general  deputies^  and  there  is  not  a  single 
reason  for  holding  him  responsible  for  the  conduct  of  special 
deputies^  except  the  bare  fact  that  they  are  appointed  by  him. 
These  latter  functionaries  are  special  peace  officers,  whose 
duties  are  wholly  public,  and  they  alone  are  responsible  for 
their  misconduct.     He  Parte  Morrillj  35  Fed.  Bep.  261. 

The  mere  fact  that  a  superior  officer  is  charged  with  the 
duty  of  appointing  a  subaltern  or  deputy  for  the  perform- 
ance of  a  public  duty  does  not  make  him  answerable  for  the 
misconduct  of  such  appointee.  Robertson  v.  Sichel,  127  U. 
S.  507;  KecTian  v.  Southworthf  110  Mass.  474;  Cbnioe/Zy. 
Voorhees,  13  Ohio,  523 ;  Ely  v.  Parsona,  55  Conn.  83 ;  Oan- 
terbury  v.  Attorney  Generaly  1  Phillips,  306. 

While  these  cases  predicate  the  non-liability  of  the  super- 
ior officer  upon  the  ground  that  the  duty  of  the  appointee  ia 
of  a  public  nature,  they  sufficiently  illustrate  the  principle 
that  there  must  be  something  more  in  the  relation  of  the 
officer  and  the  subaltern,  or  deputy,  than  the  naked  power 
of  appointment  and  removal. 

Our  conclusion  is  that  a  marshal  is  not  answerable  for  the 
misconduct  of  special  deputies  if  he  exercises  due  care  in 
their  selection. 

The  judgment  is  reversed,,  with  instructions  to  sustain  the 
demurrer  to  the  complaint. 

Filed  Not.  10, 1891 ;  petition  for  a  rehearing  overraled  Jan.  9, 1892. 
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KitteDger  v.  Monroe  School  Township. 

No.  296. 
KiTTENOEB  V.  MONBOE   SCHOOL  ToWNSHIP. 

Schools.— i^ppfies. — Order. — Fraud, — Pleading, — Antwer. — In  an  action  on 
an  order  issaed  hj  a  township  trustee  for  school  supplies,  and  assigned 
to  the  plaintiff,  an  answer  sufficiently  shows  fraud  which  charges  an  un- 
lawful and  corrupt  conspiracy  between  the  plaintiff's  assignors  and  the 
trustee  to  defraud  the  defendant  school  township  for  their  own  personal 
gain  by  making  the  amount  of  the  order  sued  on  much  greater  than  the 
Talue  of  the  supplies. 

Same. — Reteisnon  of  Order, — Case  FoUowed, — As  to  the  matter  of  rescission 
of  the  order,  when  the  consideration  Lb  not  restored,  see  opinion.  Boyd 
T.  MiU  Oruk  School  ToirosAtp,  124  Ind.  193,  followed. 

Same. — PBorUal  Beeovery. — PUadisig. — AnBwer, — In  such  action  paragraphs 
of  answer  seeking  to  prevent  a  recovery  of  any  sum  in  excess  of  the 
value  of  the  supplies  received  are  sufficient  which  allege  that  to  the  ex- 
tent of  one  hundred  and  eighty  dollars  the  order  sued  on  was  without 
consideration,  and  that  the  property  received  did  not  exoeed  in 
value  the  sum  of  eighty  dollars. 

From  the  Cftss  Cirouit  Court. 

D.  01  Justice^  for  appellant. 

Q.  A,*My€T8^  J.  Gray  and  F.  L.  Dukes,  for  appellee. 

New,  J. — This  is  an  action  by  the  appellant  against  the 
appellee  upon  a  complaint  consisting  of  two  paragraphs,  to 
recover  the  amount  of  an  order  upon  Monroe  ^school  town- 
ship, alleged  to  have  been  issued  in  favor  of  W.  E.  Nether- 
ton  by  John  W.  Brown,  trustee  of  said  township,  for  the 
sum  of  $261.88,  payable  out  of  the  special  school  fund,  and 
given  for  certain  school  supplies.  The  appellant  holds  the 
order  by  endorsement  from  said  Netherton. 

The  difference  between  the  two  paragraphs  of  the  com* 
plaint  is  not  important  as  affecting  any  questions  presented 
by  the  record  for  our  decision.  Both  paragraphs  are  based 
upon  the  order  referred  to.  It  is  alleged  in  both  paragraphs 
that  the  supplies  for  which  the  order  was  given  were  proper 
and  necessary  for  the  schools  of  the  township,  were  received 
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and  used  by  the  same,  and  were  of  the  value  of  ^261.88,  as 
stated  in  the  order. 

The  cause  was  put  at  issue,  tried  by  a  jury,  and  a  special 
verdict  returned,  upon  which  judgment  was  given  against 
the  appellant. 

In  this  court  the  appellant  has  assigned  and  discussed  as 
error  the  overruling  of  the  demurrer  to  the  fourth  paragraph 
of  the  answer  to  the  second  paragraph  of  the  complaint,  the 
overruling  of  demurrers  to  the  fifth,  sixth  and  seventh  para- 
graphs of  answer  to  the  entire  complaint,  and  the  overraling 
of  the  appellant's  motion  for  judgment  on  the  special  verdict 
returned  by  the  jury. 

The  fourth  paragraph  of  the  answer  charges  an  unlawful 
and  corrupt  conspiracy  bjstween  Netherton  and  Brown,  the 
then  trustee,  to  cheat  and  defmud  the  appellee,  and  secure 
personal  gain  and  benefit  to  themselves  by  making  the 
amount  of  tiie  order  sued  on  greater  by  nearly  two  hundred 
dollars  than  the  value  of  the  supplies  for  the  payment  of 
which  the  order  was  given.  It  is  further  alleged  in  this  par- 
agraph of  answer  that  ever  since  said  fraudulent,  sale  was 
discovered  by  the  present  trustee — Thomas  B.  Hedges — ^said 
supplies  have  been  at  the  office  of  said  trustee,  subject  to  the 
order  of  said  Netherton,  of  which  the  latter  was  notified  as 
soon  as  the  fraud  was  discovered  and  before  the  commence- 
ment  of  this  suit. 

The  appellant  sues  as  the  assignee  of  the  order,  and  it  is 
upon  that  order  or  contract  that  he  seeks  to  recover.  He 
does  not  sue  upon  the  quantum  meruit,  or  for  goods  sold  and 
delivered;  he  seeks  to  recover  upon  the  order  itself.  It  is 
not  the  theory  of  either  paragraph  of  the  complaint  that  the 
appellant  should  have  judgment  independent  of  the  order, 
because  the  appellee  has  received  and  enjoyed  the  benefit  of 
property  suitable  and  necessary  for  use  in  the  schools  of  the 
township. 

The  objection  urged  by  the  appellant  to  the  fourth  para- 
graph  of  the  answer  is,  that  fraud  is  charged   in  general 
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terms  only ;  that  there  is  do  sufficient  averment  of  the  facts 
constitoting  the  fraud,  and  that  it  is  not  shown  that  proper 
steps  for  a  rescission  of  the  contract  were  taken  by  the  ap- 
pellee. 

We  think  tlie  conspiracy  alleged  to  have  been  entered 
into  between  Netherton,  the  appellant's  assignor^  and  Brown^ 
the  trustee  at  that  time,  to  have  the  order  issued  to  the 
former  by  the  latter  for  nearly  $200  more  than  the  value  of 
the  supplies  furnished,  for  their  own  personal  gain,  is  a  fiict 
abundantly  sufficient,  if  proved,  to  establish  the  fraud.  As 
to  the  matter  of  rescission,  or  offer  to  restore  the  property, 
for  which  the  order  was  given,  there  is,  as  we  have  shown, 
au  averment  in  this  paragraph  of  the  answer.  Whether  that 
averment  should  be  regarded  as  sufficient,  tested  by  the  de- 
cisions in  this  State,  where  the  question  of  rescission  has 
arisen  in  cases  differing  from  this,  we  do  not  need  to  decide, 
if  we  are  governed  by  the  case  of  Boyd  v.  Millcreek  School 
Tp.,  124  Ind.  193. 

In  that  case  the  school  township  was  sued  by  Boyd,  the 
assignee  of  a  certificate  issued  by  the  trustee.  The  action  was 
on  the  certificate.  It  was  contended  on  behalf  of  the  ap- 
pellant, that,  inasmuch  as  the  school  township  made  no  at- 
tempt to  rescind  the  contract,  and  was  retaining  the  benefits 
received  under  it,  it  was  bound  to  pay  in  an  action  on 
the  certificate  the  amount  called  for  therein,  or,  at  least,  the 
actual  value  of  the  property  received  and  retained  under  it. 
The  court  held  that  neither  of  these  positions  was  well 
t-aken,  saying,  among  other  things,  the  following: 

**  The  certificate  upon  which  the  action  is  predicated  orig- 
inated in  an  unlawful  and  corrupt  conspiracy  to  defraud  a 
public  corporation.  An  agreement,  or  conspiracy,  between 
two  persons  which  has  for  its  object  the  perpetration  of  a 
fraud  or  civil  injury  upon  another,  is  illegal ;  and  any  agree- 
ment to  carry  out  or  consummate  a  scheme  which  involves  a 
breach  of  trust,  or  official  duty,  is  unlawful  and  void.'' 

Upon  the  authority  of  the  case  from  which  we  have  thus 
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quoted,  the  fourth  paragraph  of  the  answer  must  be  regarded 
as  good,  independent  of  any  question  of  rescission,  or  offer 
to  rescind. 

Demurrers  to  the  fifth,  sixth  and  seventh  paragraphs  of 
answer  to  the  complaint  were  overruled.  The  purpose  of 
each  of  these  paragraphs  of  answer  is  to  prevent  a  recovery 
by  the  appellant  of  any  sum  in  excess  of  the  value  of  the 
school  supplies  received.  We  think  that  the  averments  in 
each  paragraph  are  sufficient  for  that  purpose.  The  fifth 
paragraph  alleges  that  to  the  extent  of  |180  the  order  sued 
on  was  without  consideration,  while  the  sixth  and  seventh 
paragraphs  aver  that  the  property  received  under  said  order 
did  not  exceed  in  value  the  sum  of  eighty  dollars. 

In  Litten  v.  Wright  School  Tp.,  127  Ind.  81,  it  was  held 
that  the  notes,  or  certificates,  issued  by  a  township  trustee 
for  the  use  of  the  school  township,  do  not  preclude  the  lat- 
ter from  proving  the  actual  or  true  value  of  the  property 
purchased  by  the  trustee,  and  that  the  rule  which  prevails 
io  ordinary  cases,  where  parties  fix  the  value  of  the  property 
by  the  exercise  of  their  own  judgment,  does  not  apply  to 
the  purchase  of  supplies,  on  credit,  for  school  corporations, 
for  no  more  than  the  reasonable  value  of  the  property  can, 
in  any  event,  be  recovered.  It  follows  from  this  view  and 
expression  of  opinion,  fron)  the  Supreme  Court,  that  the 
demurrers  to  the  fifth,  sixth  and  seventh  paragraphs  of  the 
answer  were  properly  overruled. 

We  do  not  think  the  court  erred  in  overruling  the  appel- 
lant's motion  for  judgment  upon  the  fiicts  found  in  the 
special  verdict  returned  by  the  jury. 

The  charge  of  a  fraudulent  conspiracy  between  Brown, 
the  trustee,  who  issued  the  order,  and  Netherton,  the  appel- 
lant's assignor,  to  cheat  and  wrong  Monroe  school  township, 
the  appellee,  and  secure  a  personal  gain  and  benefit  thereby 
to  themselves,  as  alleged  in  the  fourth  paragraph  of  the  an- 
swer, in  bar  of  the  appellant's  right  to  recover  anything  on 
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the  order,  as  a  cause  of  action^  is  sustained  by  the  facts 
found.  , 

It  follows  that  the  cdurt  did  not  err  in  adjudging  that  the 
appellant  take  nothing  by  his  complaint. 

The  judgment  is  affirmed,  with  costs. 

FU«d  JftD.  20, 1892. 


No.  152. 

Babnett  V.  Gluting  et  al. 

CONTBACT.  —  Beal  EataU  Broker.  —  (hmminum,  —  Hiuband  a$id  Wife, — 
Agency. — Where  a  firm  of  real  estate  brokers  was  employed  by  the  de- 
fendant through  her  hasband,  who  was  acting  as  her  agent,  to  sell  a 
piece  of  real  estate  for  a  certain  sum,  and  negotiated  with  a  party  for  the 
sale  of  the  property  at  the  price  agreed  upon,  and  after  such  negotia- 
tions the  husband,  with  a  knowledge  of  the  same,  sold  the  property  to 
the  same  party  for  the  same  pfUrpose,  though  the  conveyance  was  made 
to  another  party,  the  brokers  are  entitled  to  recover  their  commission. 

Same. — Oomj^cArU. — Quantum  Meruit. — Special  CotUracl.'— Evidence. — Ouetom. 
— Where  a  complaint  for  the  recovery  of  a  real  estate  commission  was 
in  two  paragraphs,  the  first  being  upon  a  special  contract,  and  the  sec- 
ond upon  a  quantum  meruit,  and  the  recovery  was  had  upon  the  first  par- 
agraph, evidence  as  to  what  the  customary  price  was  for  the  kind  of 
services  the  plaintiffs  performed  in  the  premises,  even,  if  improperly  ad- 
mitted, would  be  harmless  error,  as  it  could  have  reference  only  to  mat- 
ters under  the  second  paragraph,  and  could  in  no  way  have  influenced 
the  verdict  upon  the  first  paragraph. 

Pbikcipal  and  Agent. — BatyUaiion  of  Acte  of  Agent. — It  is  not  always  nec- 
essary to  the  establishment  of  an  agency  that  the  authority  be  conferred 
before  the  commission  of  the  act  by  which  the  same  is  exercised.  If  the 
act  is  afterwards  ratified  by  the  assumed  principal,  as  when  he  accepts 
the  benefits  therefrom,  this  will  be  sufficient  to  establish  the  agency. 

Same. — EsUsblithment  of  Agency. — Oircumitantial  Evidence. — The  relation  of 
principal  and  agent  may  be  shown  by  circumstantial  evidence  alone, 
and  when  there  ia  evidence  that  one  openly  acts  for  another  under  cir- 
cumstances implying  a  knowledge  on  the  part  of  the  supposed  princi- 
pal, this  makes  a  frimaftkck  agency,  and  authorises  the  court  to  admit 
evidence  of  the  declaration  of  such  agent.    Proof  that  the  principal 
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permitted  the  penoo  claimed  to  be  the  agent  to  perform  similar  acts 
and  transactions  with  other  persons  is  competent  as  tending  to  establish 
stich  agency.  * 

Samx. — Holding  oui  Paurtjf  as  AgenL — ^ed  qf.— If  a  person  holds  out  an- 
other as  his  agent,  bj  placing  him  in  control  of  his  bosiness  or  proper- 
ty, and  a  third  person  acts  upon  the  faith  of  sach  appearances,  the 
principal  may  be  boond  by  the  acts  of  the  agent,  if  within  the  scope  of 
such  ostensible  authority,  although,  as  between  the  agent  and  employer, 
no  such  authority  in  fact  existed. 

Bams. — RUationMkip  nf  Partiu, — Jwry  may  Cbnsuier.— In  determining  the 
question  of  agency,  the  jury  have  the  right  to  consider  that  the  alleged 
agent  was  the  husband  of  the  party  who  was  claimed  to  be  the  principal. 

Bame. — JnaJbnitivQfM  to  Jury, — Failurt  of  De/endanU  to  Deny  Agency, — ^In  de- 
termining the  question  of  agency,  an  instruction  to  the  jury  was  proper 
that  they  might  consider  whether  or  not  the  defendant  (the  alleged 
principal)  had  offered  any  eyidence  denying  the  same.  The  rule  that 
the  failure  of  the  defendant  to  testify  shall  not  be  considered  against 
him  applies  only  to  criminal  cases. 

From  the  Whitley  Circuit  Court. 

T.  E.  Ellison  and  Si  C.  Hanna,  for  appellant. 
H.  Gokriok  and  W.  8.  Oppenheim,  for  appellees. 

Reinhard,  J. — This  action  was  commenced  in  the  Allen 
Circuit  Court.  The  appellees  sued  the  appellabt  for  the  re- 
covery of  an  alleged  commission  due  them  upon  the  sale  of 
certain  real  estate.  There  was  a  demurrer  to  the  complaint, 
which  was  overruled,  but  no  point  is  made  upon  this  ruling 
in  the  appellant's  brief.  Issues  were  joined,  the  cause  was 
tried,  and  there  was  a  finding  for  the  appellees.  A  new  trial 
was  granted,  however,  and  then  the  venue  of  the  cause  was 
changed  to  the  Whitley  Circuit  Court.  Here  the  cause  was 
submitted  for  trial  to  a  jury,  again  resalting  in  a  verdict  in 
favor  of  the  appellees.  There  was  a  motion  by  the  appel- 
lant for  a  new  trial,  which  was  overruled  and  judgment  ren- 
dered upon  the  verdict,  from  which  this  appeal  is  taken. 

The  controlling  question  presented  by  the  assignment  of 
errors  and  motion  for  a  new  trial  is  the  sufficiency  of  the 
evidence  to  sustain  the  verdict. 

The  appellees'  theory  of  the  evidence  is  that  appellees, 
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Glatiug  and  Baaer^  were  real  estate  brokers  in  the  city  of 
Fort  Wayne ;  that  the  appellant,  through  her  husband,  who 
was  her  agent,  employed  the  appellees  to  sell  for  her  a  parcel 
of  real  estate  in  said  city  for  the  price  of  $33,000,  agreeing 
to  pay  the  appellees  therefor  a  commission  of  f  500 ;  that 
Gluting,  one  of  the  appellees,  negotiated  with  one  Morgan 
for  the  sale  of  the  property;  that  Morgan  wanted  the  prop- 
erty for  a  bank  building  for  a  bank  of  which  he  was  vice- 
president  ;  that,  after  Bamett  had  notice  of  the  negotiations^ 
he  himself  sold  the  property  to  Morgan  for  the  bank,  mak- 
ing the  conveyance,  however,  to  another  party,  then  cashier 
of  the  bank,  who  still  holds  the  legal  title,  and  that  in  &ct 
the  bank  has  paid  and  agreed^  to  pay  the  entire  purchase- 
money  ;  that  the  appellees  being  the  procuring  cause  of  the 
sale,  it  matters  not  to  whom  the  deed  was  actually  made, 
they  are  entitled  to  recover^  their  commission. 

We  have  given  the  evidence  a  careful  examination,  and 
our  conclusion  is  that  it  fairly  tends  to  establish  the  appel- 
lees' claim.  We  do  not  regard  it  as  useful  to  set  out  in  this 
opinion  even  a  synopsis  of  the  voluminous  evidence,'  and 
have,  therefore,  not  undertaken  to  do  so.  We  regard  the 
facts  proved  as  sufficient  to  entitle  the  jury  to  draw  the  de- 
ductions which  resulted  in  a  verdict  for  the  appellees. 

A  real  estate  broker  employed  at  a  stipulated  commission 
in  case  he  finds  a  purchaser  for  certain  designated  real  estate, 
at  a  price  fixed,  who  produces  a  purchaser  ready,  able  and 
willing  to  purchase  at  the  price,  and  upon  the  terms  fixed, 
with  notice  to  his  employer,  is  entitled  to  his  commission. 
Fischer  v.  Bell,  91  Ind.  243. 

The  fact  that  the  conveyance  was  made  to  some  person 
other  than  the  real  purchaser,  if  it  was  the  same  transaction, 
and  resulted  in  a  sale  of  the  property  of  which  the  broker 
was  the  procuring  cause,  would  not  debar  the  latter  from  re- 
covering his  commission.  The  question  in  such  case  is  not 
the  extent  of  the  services  rendered,  or  what  particular  exer- 
VoL.  3.-27 
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tioDfl  were  made  by  the  broker,  but  whether  the  sale  was  the 
result  of  such  services  and  exertions.  2  Am.  and  Eng. 
Encyc.  of  Law,  682. 

Whether  the  appellees  were  the  procuring  cause,  and 
whether  the  appellant's  husband  was  her  authorized  agent  in 
the  transaction,  were  questions  of  fact  for  the  jury,  and  from 
the  evidence  before  them  they  had  a  right  to  reach  the  con- 
clusions at  which  they  arrived.  The  verdict  having  received 
the  sanction  of  the  trial  court,  we  do  not  feel  warranted  in 
disturbing  it. 

The  appellant  also  complains  of  the  ruling  of  the  court  in 
admitting  certain  evidence  as  to  what  the  customary  price 
was  for  the  kind  of  services  the  appellees  performed  in  the 
premises. 

The  complaint  was  in  two  paragraphs,  the  first  being  upon 
a  special  contract,  and  the  second  upon  a  qitantum  meruiL 
The  jury  found  for  the  appellees  only  on  the  first  paragraph. 
The  evidence  of  a  custom  could  have  reference  only  to  mat- 
ters under  the  second  paragraph,  and  could  in  no  way  have 
influenced  the  verdict  upOn  the  first.  Of  this  the  jury  were 
amply  apprised  in  the  instructions  of  the  court.  If,  there- 
fore, the  evidence  was  improperly  admitted  the  error  was 
harmless. 

Error  is  claimed  also  on  account  of  the  giving  of  certain 
instructions  by  the  court,  and  the  refusal  to  give  others  re- 
quested by  the  appellant. 

We  have  examined  the  instructions  given,  and  think  they 
are  fairly  within  the  issues,  and  state  the  law  of  the  case 
correctly.  We  have  also  examined  those  refused,  and  think 
they  are  fully  covered  by  instructions  which  were  given.  As 
they  present  no  new  or  important  questions,  we  do  not  feel 
called  upon  to  set  them  out  in  this  opinion. 

The  appellees  have  urged  upon  us  with  much  earnestness 
the  point  that  the  evidence  and  bill  of  exceptions  are  not 
properly  in  the  record.  The  conclusion  we  have  reached 
renders  it  unnecessary  that  we  should  decide  this  question. 
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A  careful  examination  of  this  case  has  convinced  us  that 
it  has  been  fairly  tried,  and  no  substantial  ground  has  been 
shown  for  a  reversal. 

Judgment  affirmed. 

FUed  Not.  10, 1891. 

On  Petition  fob  a  Reheabing. 

Rbinhabd,  J. — The  appellant's  counsel,  with  much  earn- 
estness and  evident  sincerity,  press  upon  us  the  favorable 
consideration  of  their  petition  for  a  rehearing,  and 'insist  that 
we  reached  an  erroneous  conclusion  in  affirming  the  judg- 
ment. It  is  claimed  in  the  first  place  that  there  is  abso- 
lutely no  evidence  in  the  record  from  which  the  jury  had  a 
right  to  infer,  legally,  that  the  appellant's  husband,  Abraham 
G.  Barnett,  when  he  employed  the  appellees  to  negotiate  the 
sale  of  the  property  and  agreed  to  pay  them  a  commission 
therefor,  had  any  authority  from  her  whatever  to  do  so,  and 
hence  that  there  is  a  clear  fitilure  of  proof  of  the  agency  re- 
lied upon. 

It  is  not  always  necessary  to  the  establishment  of  an 
agency  that  the  authority  be  conferred  before  the  commis- 
sion of  the  act  by  which  the  same  is  exercised.  If  the  jact 
is  afterwards  ratified  by  the  assumed  principal,  as  where  he 
accepts  the  benefits  arising  therefrom,  this  will  be  sufficient 
to  establish  the  agency.  Henry  v.  Heeb,  114  Ind.  275 ; 
Sims  V.  Smithy  99^Ind.  469;  Lichtenberger  v.  Graham,  50 
Ind.  288. 

It  was  not  essential,  therefore,  that  the  appellees  should 
have  proved  that  before  the  sale  some  specific  authority  to 
employ  the  appellees  was  conferred  upon  her  husband  by  the 
appellant.  If  the  appellees  were  the  procuring  cause  of  the 
sale,  and  the  same  was  made  in  substantial  compliance  with 
the  arrangement  entered  into  between  Abraham  6.  Barnett 
and  the  appellees,  which  the  evidence  tends  to  prove,  and 
the  appellant  consented  to  said  sale  by  receiving  the  pur- 
chase-money and  executing  a  deed  of  conveyance,  this  was 
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evidence  of  ratification  from  which  the  jury*  had  a  clear 
right  to  conclude  that  there  was  an  agency.  From  the  sale 
the  ap|>ellaDt  realized  the  sum  of  $33,000  for  her  property, 
a  portion  of  which  she  received  in  cash  and  the  remainder 
was  applied  to  the  extinguishment  of  her  indebtedness.  She 
can  not  be  heard  to  say,  therefore,  that  she  will  retain  that 
which  is  beneficial  to  her  from  the  sale,  and  renounce  the  ac- 
companying* burdens.  She  must  be  helcf  to  have  ratified 
the  entire  transaction,  including  the  agreement  of  her  hus- 
band when  he  engaged  to  pay  the  appellees  a  fee  for  their 
services.  Moreover,  there  was  evidence  other  than  that  of 
ratification  which  tended  to  establish  the  agency.  Gluting 
testified  that  he  knew  these  parties  and  their  circumstances ; 
that  he  was  acquainted  with  the  appellant's  property;  that 
previously  to  1887,  and  since  then,  Mr.  Barnett  had  gen- 
erally managed  the  business  affairs  of  his  wife  and  looked 
after  this  property ;  that  the  appellant  herself  lived  in  the 
country  and  gave  her  property  in  the  city  no  personal  atten- 
tion, while  her  husband  was  doing  business  in  the  city  of 
Fort  Wayne  where  the  property  was  located  and  gave  it  his 
attention;  that  the  witness  knew  what  the  property  was 
used  for ;  that  the  husband  had  sold  other  property  of  a  like 
character  for  her,  and  she  had  made  no  objections,  etc. 

If  the  witness  knew  these  facts,  and  the  jury  believed  them, 
we  see  no  reason  why  they  might  not  constitute  a  proper 
basis  for  the  conclusion  that  Barnett  wa^his  wife's  agent  for 
the  sale  of  this  property.  We  do  not  understand  that  any 
particular  words  of  authority  are  necessary  in  such  cases  as 
this  to  establish  an  agency.  The  relation  of  principal  and 
agent  may  be  shown  by  circumstantial  evidence  alone ;  and 
where  there  is  evidence  that  one  openly  acts  for  another  un- 
der circumstances  implying  a  knowledge  on  the  part  of  the 
supposed  principal,  this  makes  a  prima  fdcie  agency,  and  au- 
thorizes the  court  to  admit  evidence  of  the  declarations  of 
such  agent.  Indiana,  etc.,  R.  W,  Co.  v.  Anderson,  114  Ind. 
282;  Tsbdl  v.  Brinkman,  70  Ind.  118. 
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Proof  that  the  principal  permitted  the  person  claimed  to 
be  the  agent  to  perform  similar  acts  and  transactions  with 
other  persons  is  competent  a^  tending  to  establish  such  agency. 
HUchena  v.  -Bioketts,  17  Ind.  625 ;  Morehead  v.  Murray,  31 
Ind.  418;  Ounningham  v.  Mitchell,  30  Ind.  362. 

If  a  person  holds  out  another  as  his  agent,  by  placing  him 
in  control  of  his  business  or  property,  and  a  third  person  acts 
upon  the  faith  of  such  appearances,  the  principal  may  be 
bound  by  the  acts  of  the  agent,  if  within  the  scope  of  such 
ostensible  authority,  although,  as  between  the  agent  and  em- 
ployer, no  such  authority  in  fact  existed.  Over  v.  Schiffling^ 
102  Ind.  191. 

The  court  instructed  the  jury  that  in  determining  the  ques- 
tion of  agency  they  had  a  right  to  consider  that  Mr.  Barnett 
was  the  husband  of  the  appellant. 

The  appellant  contends  that  this  instruction  was  calculated 
to  mislead  the  jury,  and  was  erroneous.  We  can  not  agree 
with  her  in  this  view.  We  can  not  conceive  upon  what  prin- 
ciple it  could  be  claimed  that  in  the  investigation  of  this 
question  the  jury  might  not  consider  the  relationship  of  the 
parties.  It  is  certainly  one  of  the  circumstances  which,  when 
connected  with  others,  might  constitute  ample  proof  of  an 
agency.  The  instruction  goes  no  further  than  to  call  the  at- 
tention of  the  jury  to  this.  It  does  not  assume  that  the  re- 
lationship of  husband  and  wife  is  enough  to  establish  the 
agency,  nor  could  the  instruction  be  construed  to  intimate 
that  from  such  relationship  alone  an  agency  might  be  im- 
plied or  inferred.     There  was  no  error  in  the  instruction. 

We  also  think  it  was  proper  for  the  court  to  instruct  the 
jury  they  might  consider  the  fact,  if  proved,  that  Barnett 
transacted  his  wife's  business  generally,  and  that  he  nego- 
tiated this  particular  sale,  some  months  afterwards,  and  that 
she  ratified  the  same.  We  have  already  cited  authorities 
bearing  upon  this  point. 

Coansel  for  appellant  now  claim  that  there  is  no  evidence 
that  this  particular  sale  was  negotiated  by  Barnett.     But 
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Bond  himself,  to  whom  the  conveyance  was  made,  testified 
that  the  only  negotiations  he  had  with  any  one  besides  Mor- 
gan was  Bamett,  and  that  he,  and  not  the  appellant,  took 
the  check  and  delivered  the  deed  of  conveyance*.  It  is  not 
shown  where  Mrs.  Barnett  had  anything  whatever  to  do  per- 
sonally with  transacting  this  business. 

Again  the  appellant  complains  because  the  court  told  the 
jury  in  an  instruction  that  in  determining  the  question  of 
Barnett's  agency  they  might  consider  whether  or  not  the  ap- 
pellant had  offered  any  evidence  denying  the  same.  This 
was  right.  Circumstances  and  facts  had  been  proved,  as  we 
have  seen,  tending  to  make  at  least  a  prima  facie  case  of  such 
agency.  If  it  did  not  exist,  the  appellant  was  a  competent 
witness  to  testify  that  she  had  never  conferred  the  authority 
by  which  her  husband  assumed  to  act  as  her  agent,  if  he  did 
so.  That  she  failed  to  do  this  was  a  circumstance  the  jury 
had  a  right  to  consider.  If  there  was  any  reason  for  the  ab- 
sence of  her  testimony  it  was  proper  to  have  shown  that  upon 
the  trial.  The  rule  that  the  failure  of  the  defendant  to  tes- 
tify shall  not  be  considered  against  him  applies  only  to  crim- 
inal cases. 

The  court  therefore  committed  no  error  in  admitting  the 
conversations  with  the  husband  of  the  appellant.  There  was 
at  least  prima  facte  evidence  that  he  was  the  agent  of  his 
wife,  and  this  was  sufficient. 

We  have  given  the  questions  involved  here  a  second  care- 
ful consideration,  but  are  not  able  to  come  to  any  different 
conclusion  from  the  one  first  arrived  at. 

Petition  overruled. 

Filed  Jan.  21, 1892. 
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No.  879. 

Maxwell  v.  Bubton. 

CoNTBACT.^fiSsrvtees. — Adion  for, — Exeemv  Verdict, — Where  a  daughter 
boarded  and  cared  for  her  mother  under  an  express  agreement  for  a  time 
at  a  stipulated  price,  but  the  mother  becoming  paralyzed  and  helpless, 
the  contract  was  rescinded,  a  verdict  for  eight  dollars  a  week  for  thtf 
serriees  thereafter  in  boarding  and  caring  for  her  was  not  excessive. 

From  the  Morgan  Circuit  Court. 

J.  H.  Jordan,  0.  MoMhewa  and  W,  R.  HarHson,  for  ap- 
pellant. 
A.  M.  Ounning,  for  appellee. 

Obumpackeb^  J. — This  action  was  brought  by  Sosanah. 
Burton  to  recover  compensation  for  board  and  care  furnished 
by  her  to  Catharine  Maxwell. 

The  cause  was  tried  by  the  court  without  the  assistance  of 
a  jury,  and  plaintiff  was  awarded  judgment  for  $713.75. 

The  only  question  presented  by  the  appeal  relates  to  the 
alleged  excessiveness  of  the  amount  of  recovery. 

It  was  shown  by  the  evidence  that  appellant,  who  is  appel* 
lee's  mother,  had  been  living  with  the  latter  for  some  time 
prior  to  the  18th  day  of  June,  1885,  and  to  whom  she  had 
been  paying  $3.50  per  week  for  board  and  care.  On  the 
18th  day  of  June,  1885,  they  entered  into  a  written  contract 
respecting  such  board  and  care  according  to  the  tenor  follow- 
ing :  ^'  That  said  Catharine  Maxwell  so  agrees  to  pay  said 
Susanah  Burton  five  dollars  per  week  for  board,  washing, 
.  care,  nursing  and  attention  so  long- as  the  same  shall  be  fur- 
nished and  enjoyed,  and  the  said  Susanah  Burton  agrees  to 
board,  wash  for,  lodge,  take  care  of  and  attend  to  said  Cath- 
erine, her  mother,  in  a  suitable  and  proper  manner  so  long 
as  the  said  Catharine  shall  desire  for  the  price  of  five  dollars 
per  week,  and  in  consideration  thereof  to  do  all  she  reason- 
ably can  to  make  life  enjoyable  to  her.'' 

At  the  time  of  the  execution  of  the  contract  appellant  con- 
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stituted  9ne  W.  R.  Hkrrison  ks  trustee  to  manage  and  con- 
trol her  estate  and  to  collect  rents  and  disburse  the  same  in 
])ayment  of  taxes  and  improvements  and  the  board  and  care 
of  appellant.  Harrison  signed  the  contract  between  appel- 
lant and  appellee^  and  assumed  the  duties  of  such  trust.  Ap- 
]>ellant  lived  with  the  appellee  under  the  terms  of  said  con- 
tcc^ot,  and  in  the  year  1888  she  was  paralyzed  and  became  as 
helpless  as  a  child,  and  continued  in  that  condition  until  the 
commencement  of  this  action.  She  became  a  great  burden,  and 
required  the  constant  attention  of  one  person  and  sometimes 
two.  On  the  1st  of  April,  1889,  appellee  notified  Harrison 
that  she  would  not  keep  appellant  any  longer  under  the 
terms  of  the  contract,  as  the  compensation  was  inadequate, 
and  that  she  would  insist  upon  reasonable  pay  for  her  serv- 
ices in  that  behalf.  Harrison  said  he  would  consult  with 
other  members  of  the  family  relative  to  the  rescission  of  the 
contract.  Appellee  continued  to  keep  and  care  for  her 
mother,  and  on  the  16th  day  of  November,  1890,  brought 
this  suit,  claiming  five  dollars  per  week  for  such  board  and 
care  to  the  1st  day  of  April,  1889,  and  ten  dollars  per  week 
from  that  date  to  the  commencement  of  the  action.  She  was 
allowed  the  contract  price  to  April  1st,  and  about  eight  dol- 
lars a  week  thereafter.  At  the  contract  price  she  would 
have  been  entitled  to  $370.  Appellant  was  personally  una- 
ble to  attend  the  trial  of  the  cause,  but  the  defence  appears 
to  have  been  conducted  by  others  of  her  children  and  Harri- 
son. It  is  not  claimed  that  appellee's  services  were  not 
fairly  worth  all  the  court  allowed  her,  but  it  is  insisted  that 
they  were  performed  under  the  contract,  and  that  she  should 
recover  no  more  than  the  stipulated  price.  The  term  for 
which  the  contract  was  to  run  is  somewhat  obscure,  although 
it  was  subject  to  be  terminated  at  any  time  at  the  option  of 
appellant.  In  view  of  the  peculiar  personal  relations  with 
which  the  contract  treats,  it  is  difficult  to  construe  its  pro- 
visions as  respects  the  question  of  duration  by  the  rules  gov- 
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emiog  ordinary  business  and  commercial  contracts.  lAnd- 
say  Y.  Qlaasy  119  Ind.  301 ;  Ikerd  v.  Beavers,  106  Ind.  483. 

However^  if  the  board  and  care  had  been  furnished  under 
the  written  contract^  that  instrument  would  supply  the  meas- 
ure of  compensation,  notwithstanding  the  conditions  may 
have  so  changed  after  its  execution  that  burdens  were  im- 
posed upon  the  appellee  entirely  beyond  anything  the  parties 
could  have  had  in  contemplation  in  fixing  the  price.  Van* 
ekave  v.  Clarh,  118  Ind.  61. 

But  the  trial  court  concluded  that  the  written  contract  was 
rescinded  by  mutual  consent  on  the  first  day  of  April,  1889, 
and  we  can  not  say  that  this  conclusion  was  not  fairly  in* 
ferable  from  the  facts  and  circumstances  in  evidence. 

This  being  the  case,  the  evidence  coerced  the  conclusion 
that  appellee  furnished  the  board  and  care  with  the  under- 
standing that  she  should  be  paid  what  such  services  were 
reasonably  worth,  and  in  this  view  the  judgment  is  amply 
supported  by  the  evidence. 

The  judgment  is  affirmed. 

Note. — The  death  of  appellant  having  been  suggested,  the 
decision  is  as  of  the  November  term,  1890. 
Filed  Jan.  22, 1892. 


No.  377. 
FbOMLET  et  AL.   t;.   POOB. 

BsPLEvm. — Judgment, — Uu  AdjudkatcL. — Owienkip  of  IVopeiiy.^^The  judg- 
ment in  a  replevin  action  is  conclnsive  as  to  all  questions  tbat  were 
litigated  or  might  have  been  litigated  under  the  issues,  including  the 
question  of  ownership. 

Saicb. — Jvdgnuni. — Collateral  AUaek, — An  omission,  in  a  judgment  in  re* 
plevin  against  plaintiff,  to  order  a  return  of  the  property  does  not  ren* 
der  the  judgment  void  or  subject  it  to  collateral  attack. 

pRAcncE. — Insiruetiang, — Beview  an  AppeaL — Instructions  not  brought  into 
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the  record  bj  a  bill  of  exceptions,  nor  as  provided  for  bj  sections  633 
and  636,  B.  8. 1881,  will  not  be  considered  upon  appeal. 

From  the  Madison  Circuit  Court. 
G.  L.  Henry  and  H.  O.  Ryan^  for  appellants. 
E.  B.  Goodykoontz,  0.  M.  Ballard,  W.  A.  KiUinger  and 
L.  M.  Schwinn,  for  appellee. 


New,  J. — This  action  was  by  the  appellee  against  the  ap* 
pellants  to  recover  the  value  of  wheat  alleged  to  be  the  prop- 
erty of  the  former,  and  converted  without  right  by  the  ap- 
pellants to  their  own  use. 

The  comphiint  is  in  two  paragraphs,  the  substance  of 
which,  omitting  formal  introductory  matter,  may  be  stated 
as  follows : 

1st  paragraph.  On  or  about  the  5th  of  July,  1886,  the  ap- 
pellee was  the  owner  of  one  thousand  shocks  of  wheat  of  the 
value  of  $300,  which  the  appellants,  without  right,  converted 
to  their  own  use,  to  the  appellee's  damage  of  $350. 

2d  paragraph.  In  the  year  1886  the  appellee  was  the  owner 
and  in  possession  of  a  farm  in  Madison  county,  Indiana,  and 
cut  and  put  in  the  shock  thereon  a  crop  of  her  own  wheat 
of  the  value  of  $300 ;  that  thereafter,  on  the  5th  of  July  in 
said  year,  the  appellants,  in  an  action  by  them  instituted 
against  the  appellee  in  the  Madison  Circuit  Court,  replevied 
without  right  all  of  said  wheat  from  the  appellee,  she  at  that 
time  being  the  owner  of  the  same,  and  the  appellants  alleg- 
ing in  their  complaint  that  she  was  not  the  owner  thereof, 
nor  entitled  to  its  possession  ;  that  afterwards,  at  the  June 
term,  1887,  of  said  court,  upon  the  trial  of  said  cause,  it  was 
adjudged  that  the  appellants  take  nothing  by  their  com- 
plaint, and  the  appellee  was  given  judgment  for  costs ;  that 
notwithstanding  said  judgment  the  appellants  refuse  to  re- 
turn said  wheat  to  the  appellee,  or  to  account  for  the  same  in 
any  way,  to  the  damage  of  the  appellee  in  the  sum  of  $360. 

An  answer  was  filed  to  the  complaint,  consisting  of  two 
paragraphs,  the  first  of  which  was  the  general  denial. 
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The  second  paragraph  of  the  answer  is  addressed  to  the 
second  paragraph  of  the  complaint^  and  in  substance  avers 
that  the  appellee  never  was  the  owner  of  the  wheat  named 
in  the  complaint ;  that  John  Koeniger  and  William  Koeniger 
had  rented  the  farm  referred  to  in  the  complaint  from  George 
Koeniger^  and  raised  thereon  the  crop  of  wheat  claimed  by 
the  appellee ;  that  while  they  were  so  occupying  said  land^ 
being  indebted  to  the  appellants,  they  mortgaged  to  them 
said  wheat  while  it  was  growings  said  mortgage  being  re- 
corded within  ten  days  thereafter.  After  that  said  farm  was 
conveyed  to  the  appellee,  and  thereafter,  when  said  crop  of 
wheat  bad  matured,  the  appellee  refused  to  let  said  John  and 
William  Koeniger  have  said  wheat,  whereupon  the  appel- 
lants, mortgagees  as  aforesaid,  brought  their  action  in  re- 
plevin therefor  in  said  circuit  court,  and  by  virtue  of  the  writ 
issued  therein  said  wheat  was  put  into  their  possession  ;  that 
upon  the  trial  of  said  cause  there  was  a  general  finding  and 
judgment  for  the  appellee,  but  no  finding  of  the  value  of  the 
wheat,  nor  order  for  the  return  .of  the  same ;  that  the  only 
matter  tried  or  adjudicated  in  said  cause  was  the  right  to  the 
possession  of  said  wheat ;  that  the  question  of  the  owner- 
ship of  said  wheat  was  not  and  could  not  have  been  adjudi- 
cated in  said  cause ;  that  by  reason  of  these  facts  the  appel- 
lee was  not  at  any  time  the  owner  of  said  wheat,  but  that 
the  same  belonged  to  John  and  William  Koeniger ;  that  no 
demand  has  been  made  upon  the  appellants  for  the  return  of 
said  wheat. 

A  reply  of  general  denial  was  filed  to  this  paragraph  of 
the  answer. 

Upon  the  issues  thus  formed  there  was  a  trial  by  jury,  and 
verdict  returned  for  $361  in  favor  of  the  appellee.  Upon 
the  appellee  remitting  $180.64  of  this  sum  a  motion  by  thB 
appellants  for  a  new  trial  was  overruled,  and  judgment  en- 
tered for  the  appellee  for  $180.36. 

The  principal  question  which  we  must  decide  upon  the 
record  before  us  is,  the  effect  upon  the  case  at  bar  of  the  pro- 
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ceediiigs  had  in  the  action  of  replevin  by  the  appellants 
against  the  appellee,  and  referred  to  in  the  second  paragraph 
of  the  complaint;  and  the  second  paragraph  of  the  answer. 

That  the  parties  and  the  subject-matter  in  the  two  actions 
are  identical  can  not  be  questioned.  It  is  not  necessary  that 
the  forms  of  action  in  the  two  cases  should  be  the  same. 

The  law  is  firmly  settled  in  this  State,  by  an  uninterrupted 
line  of  decisions,  that  an  adjudication  in  a  prior  action  is  a 
determination  of  not  only  what  was  actually  decided  therein, 
but  also  as  to  all  other  matters  which  the  parties  might  have 
litigated  in  the  case  within  the  issues.  FischJi  v.  Fi^chli^  1 
Bkckf.  360;  Vail  v.  Rineliari,  106  Ind.  6;  Indiana,  dc^ 
R.  W.  Co.  V.  Koons,  105  •  Ind.  507;  Baker  v.  Stoie,  ex  rd., 
109  Ind.  47;  Kilander  v.  Hoover,  111  Ind.  10;  Wright  v. 
AnderBon,  117  Ind.  349;  Lieb  v.  Liehtenstein,  121  Ind.  483. 
.  And  the  general  rule  is,  that  the  issuable  fiicts  or  matters, 
upon  which  the  plaintifi^'s  case  proceeded,  will  determine 
what  was  in  issue.  McFadden  v.  Rosb,  108  Ind.  512;  Peo- 
pW%  Savings,  etc.,  Aas^n  v.  JSpears,  115  Ind.  297. 

It  will  be  observed  that  in  the  case  at  bar  no  question  of 
mitigation  of  damages,  because  of  the  chattel  mortgage,  is 
involved.  Indeed,  it  does  not  appear  from  the  answer  or 
the  evidence  that  the  mortgage  indebtedness  is  still  unsatis- 
fied, and  no  relief  is  asked  by  the  appellants  in  that  tegard. 
The  only  evidence  in  the  record  as  to  what  was  in  issue,  or 
what  was  litigated  in  the  action  of  replevin,  is, 'the  com* 
plaint,  answer  thereto,  the  a£&davit  filed  by  one  of  the  ap- 
pellants for  the  purpose  of  obtaining  a  delivery  of  the  wheat 
to  them,  and  the  finding  and  judgment  of  the  court.  In 
the  complaint  and  affidavit  the  appellants  claim  to  be  the 
owners  and  entitled  to  the  possession  of  the  wheat,  and 
allege  that  the  appellee  unlawfully  detains  the  possession 
thereof. 

The  finding  and  judgment,  omitting  introductory  matter, 
is  in  the  following  words : 

''  Come  now  the  parties  by  counsel,  and  the  court,  having 
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heretofore  heard  the  evidence,  and  being  now  fully  advised 
in  the  premises,  finds  for  the  defendant.  It  is,  therefore,  or- 
dered and  adjndged  by  the  court  that  the  plaintiffs  do  have 
and  take  nothing  by  their  said  complaint,  and  that  the  de- 
fendant recover  of  said  plaintifis  her  costs  and  charges  herein 
accrued.'' 

Counsel  for  the  appellants  call  attention  to  the  fact  that 
there  Is  no  judgment  for  a  return  of  the  property,  nor  for 
its  value  if  a  return  can  not  be  had.  We  do  not  think  the 
judgment  would  for  that  reason  be  void.  Whatever  irregu- 
larity there  may  be  in  the  form  of  the  judgment  can  not  be 
to  the  prejudice  of  the  appellants.  The  omissions  pointed 
out  in  the  judgment  do  not  so  affect  it  as  to  subject  it  to 
collateral  attack'. 

Primarily,  the  action  of  replevin  is  possessory  in  its  char- 
acter. The  appellants,  in  their  action  in  replevin  against  the 
appellee,  allege  in  their  complaint  that  they  are  the  owners 
of  the  wheat,  and  entitled  to  its  possession,  which  was  denied 
by  the  answer  of  the  appellee,  and  submitted  to  the  court  for 
its  finding  and  judgment. 

It  is  said  by  counsel  for  the  appellants  in  their  brief  that 
the  ownership  of  the  wheat  was  not  in  issue  in  the  former 
action,  because  the  only  interest  the  appellants  ever  had,  or 
claimed  in  the  wheat,  was  by  virtue  of  their  chattel  mort- 
gage. 

We  can  not  say  that  they  claimed  no  other  interest  in 
the  wheat  than  that  incident  to  their  mortgage.  The  record 
before  us  is  silent  as  to  the  evidence  introduced  in  the  re- 
plevin suit,  or  what  was  litigated,  except  as  disclosed  by  the 
pleadings,  affidavit,  finding  and  judgments  There  is  nothing 
whatever  in  the  record  relating  to  the  proceedings  had  in 
the  replevin  suit  from  which  it  can  be  known  or  inferred- 
that  the  appellants  in  that  case  were  asserting  or  depending 
upon  anything  for  a  recovery,  other  than  an  unqualified  and 
absolute  ownership  of  the  wheat  and  a  consequent  right  of 
possession. 


430        APPELLATE  COURT  OF  INDIANA, 

Fromlet  etoLv,  Poor. 

It  was  certainly  competent  for  the  appellants,  in  the  re- 
plevin suit,  to  make  proof  that  they  were  the  owners  of  the 
wheat,  and  therefore  entitled  to  its  possession,  and  in  order 
to  negative  such  evidence,  as  bearing  upon  and  affecting  the 
right  of  possession,  as  claimed  by  the  appellantSi ' it  would 
have  been  the  privilege  of  the  appellee,  under  her  answer  of 
general  denial,  to  show  that  the  wheat  belonged  to  her,  and 
not  to  the  appellants. 

Upon  the  record,  as  we  find  it,  the  replevin  judgment 
should  be  treated  as  conclusive  between  the  parties  as  to  the 
right  of  possession  and  control  of  the  wheat  or  its  value. 
The  right  of  the  appellee  to  the  possession  of  the  wheat,  and 
the  duty  of  the  appellants  to  account  to  her  therefor,  must 
be  regarded  as  established  by  the  judgment  tendered  against 
the  appellants  on  their  complaint  against  the  appellee  in  the 
action  of  replevin.  Wallace  v.  Clark,  7  Blackf.  298 ;  Smith 
v.  Liaher,  23  Ind.  500;  Denny  v.  Reynolds,  24  Ind.  248 
Garr  v.  Ellis,  37  lod.  465 ;  Landers  v.  George,  49  Ind.  309 
^Dawson  v.  Sparks,  77  Ind.  88  ;  Smith  v.  Mosby,  98  Ind.  445 
McFadden  v.  Fritz,  1 10  Ind.  1 ;  Whitehead  v.  Goyh,  1  Ind. 
App.  450. 

The  jury,  by  their  verdict,  found  against  the  appellants  as 
to  the  conversion  of  the  wheat  by  them  and  its  value. 

Among  the  reasons  assigned  for  a  new  trial  are  the  giving 
of  certain  instructions  to  the  jury  and  the  refusal  of  the  court 
to  give  others.  None  of  the  instructions  referred  to  are 
properly  in  the  record,  and  therefore  can  not  be  considered 
by  us.  They  are  not  brought  into  the  record  by  a  bill  of 
exceptions,  nor  as  provided  for  by  sections  533  and  535,  R. 
S.  1881.  Instruction  No.*  4,  given  by  this  court  upon  its 
own  motion,  and  objected  to  by  the  appellants,  is  not  signed 
by  the  judge,  nor  was  exception  thereto  taken  by  the  appel- 
lants, as  required  by  section  535. 

Instruction  numbered  three,  asked  by  the  appellants,  was 
not  excepted  to  as  required  by  section  535.     Instruction 
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nambered  one,  asked  by  the  appellee  and  given  over  the 

objection  of  the  appellants,  is  not  shown  by  the  record  to 

have  been  filed  as  required  by  section  533,  and  this  is  true 

also  of  the  other  instructions  of  which  we   have  spoken. 

Landwerlen  v.  Wheder^  106  Ind.  523  ;  Childress  v.  Oallender, 

108  Ind.  394 ;  BuOer  v.  Roberts,  118  Ind.  481 ;  ConduUt  v. 

Ryan,  ante,  p.  1 ;  Baldwin  v.  Shiel,  arUe,  p.  291. 

Having  found  no  error,  the  judgment  is  affirmed  with 

costs. 
FUod  Jan.  22, 1892. 


No.  356. 
MOBNIKOSTAB  V.   HaBDWICE. 

Mabbtbp  Wohan. — OofUraei  of  Suret^ip. —  What  tt  Noi, — A  note  executed 
by  a  married  woman  to  pay  for  a  transcript  to  appeal  a  case  wherein 
her  husband  is  a  party,  the  reversal  of  which  will  give  priority  to 
janior  liens  held  by  her  on  his  real  estate,  is  not  a  "contract  of  surety- 
ship" within  section  5119,  B.  S.  1881. 

pBAcncE. — InMructiont, —  Waiver  of. — Objeeiions, — An  objection  that  an  in- 
struction is  not  sufficiently  specific  will  not  be  considered  on  appeal 
where  no  request  was  made  at  the  trial  for  a  more  specific  instruction. 

Sajce. — Motion  to  Strike  out  Depotiticn. — Review  on  Appeal. — No  question  is 
presented  on  a  refusal  to  strike  out  a  deposition,  wheila  the  motion  for 
a  new  trial  assigns  no  specific  error  on  the  mling. 

From  the  Morgan  Circuit  Court. 

W.  R,  Harrison  and'  C.  G.  Renner,  for  appellant. 
J*.  H.  Jordan  and  0.  Mattheios,  for  appellee. 

Robinson^  C.  J. — This  was  an  action  on  a  promissory  note 
executed  by  the  appellant  to  the  appellee. 

The  answer  was  general  denial^  with  another  paragraph 
alleging  that  when  appellant  executed  the  note  she  was^  and 
yet  is  a  married  woman,  and  the  wife  of  Peter  Morningstar ; 
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that  no  part  of  the  consideration  of  said  note  moved  to  her, 
nor  did  she  receive  or  in  any  way  derive  the  benefit  of  any 
part  of  the  consideration  thereof^  but  the  same  was  execnted 
solely  and  entirely  for  a  debt  and  liability  of  her  said  hus- 
bandy  and  not  otherwise,  of  which  appellee  had  notice  at 
the  time  of  the  execution  of  the  note. 

The  appellee  replied  by  general  denial,  and  a  second  par- 
agraph alleging  facts  which  will  hereafter  appear,  and  it  is 
not  therefore  necessary  to  here  set  them  out. 

There  was  a  trial  by  a  jury,  which  returned  a  general  ver- 
dict for  the  appellee,  with  answers  to  special  interrogatories 
propounded  by  each  party  with  leave  of  court.  Appel- 
lant moved  for  a  new  trial,  which  was  overruled,  and  ex- 
ception taken. 

Judgment  was  rendered  on  the  verdict. 

But  one  error  is  properly  assigned,  to  wit,  the  alleged  er- 
ror of  the  court  in  overruling  the  motion  for  a  new  trial. 

The  first  contention  of  the  appellant  is  that  the  verdict  of 
the  jury  was  not  sustained  by  sufficient  evidence. 

Uuder  the  issues  formed  the  evidence  tended  to  sustain  the 
second  paragraph  of  the  reply,  which  admitted  that  the  ap- 
pellant was  a  married  woman,  but  that  the  note  was  executed 
by  the  appellant  in  consideration  of  the  price  of  preparing 
by  the  appellee  as  clerk  of  the  Morgan  Circuit  Court,  and 
delivering  to  the  agent  of  the  appellant  for  the  appellant,  a 
transcript  of  the  proceedings  had  and  judgment  rendered 
against  the  husband  of  the  appellant  in  an  action  in  the 
Morgan  Circuit  Court,  wherein  William  N.  Cunningham  was 
plaintiff  and  appellant's  husband  was  defendant ;  that  said 
transcript  was  to  be  used  to  prosecute  an  appeal  from  said 
judgment  to  the  Supreme  Court  in  behalf  of  appellant's 
husband  ;  that  appellant  was  interested  in  having  said  appeal 
prosecuted  to  said  court,  and  in  having  said  judgment  re- 
versed, and  having  said  action  defeated,  for  the  reason  that 
appellant  had  and  owned  at  the  time  certain  judgments  ren- 
dered against  her  said  husband  in  said  circuit  court,  which 
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were  janior  liens  upon  the  real  estate  owned  by  her  husband 
in  said  county  upon  which  said  judgment  appealed  from  to 
the  Supreme  Court  was  a  first  lien ;  that  in  the  event  said 
judgment  wa£  reversed  by  the  Supreme  Court  on  the  appeal 
so  taken,  and  said  action  was  defeated,  then  the  judgments 
so  held  and  owned  by  appellant  would  become  and  be  first 
liens  upon  the  real  estate  so  owned  and  held  by  her  husband 
in  said  county,  upon  which  the  judgment  in  favor  of  said 
Cunningham  was  the  first  lien  ;  that  said  transcript  was 
necessary  to  prosecute  such  appeal ;  that  said  note  was  ex- 
ecuted by  appellant  and  accepted  by  the  appellee  through 
the  duly  authorized  agent  and  attorney  of  the  appellant ;  that 
her  said  agent  and  her  said  attorney,  in  conjunction  with  her 
husband,  were  diriy  appointed  and  acting  as  appellant's 
agents  in  the  management  and  transaction  of  her  business 
and  legal  affairs,  and  doing  all  that  was  necessary  for  the  bet- 
terment of  her  real  estate ;  that  appellant,  in  order  to  obtain 
said  transcript  so  that  said  appeal  could  be  prosecuted,  ex- 
ecuted and  delivered  said  note  to  her  agents,  who  delivered 
the  same  to  the  appellee,  but  before  he  accepted  said  note  such 
agent  represented  to  the  appellee  that  the  appellant  was  in- 
terested in  having  said  appeal  prosecuted  as  aforesaid,  and 
wanted  and  desired  said  transcript  for  her  own  use  and 
benefit,  and  that  appellant  was  the  principal,  and  that  said 
note  was  her  own  obligation,  given  appellee  in  satisfaction 
and  settlement  for  his  said  services;  that  appellee  relied 
upon  and  believed  said  representations  to  be  true,  without 
any  knowledge  to  the  contrary,  and  in  good  faith  accepted 
said  note  as  the  obligation  of  the  appellant,  and  delivered 
said  transcript  to  her  said  agent  upon  receiving  said  note,  and 
accepted  said  note  instead  of  the  money  due  to  the  appellee 
for  his  said  service  in  preparing  said  transcript,  which  was 
received  by  appellant  through  her  agent  and  used  for  the 
purposes  aforesaid. 

The  note  sued  on  in  this  action  was  executed  in  1885 ; 
Vol.  3.-28 
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therefore  the  liability  of  the  appellant  on  the  note  must  be 
determined  by  the  statute  of  1881^  relating  to  the  disabili- 
ties of  married  women.  Under  the  facts  which  the  evidence 
tends  to  establish,  the  question  of  suretyship  is  not  an  ele- 
ment in  the  case,  but  the  question  is,  whether  the  appellant 
executed  the  note  upon  her  own  liability,  upon  sufficient  con- 
sideration, and  became  liable  for  its  payment.  The  law  is  set- 
tled under  the  statute  of  1881  that  a  married  woman  has 
the  ability  to  make  any  and  all  contracts  in  person  or  through 
her  agent.  Ability  is  the  rule  and  disability  is  the  exception. 
Her  disability  to  convey  or  encumber  her  real  property,  ex- 
cept by  deed  in  which  her  husband  joins,  and  that  she  can  not 
enter  into  any  contract  of  suretyship,  are  all  the  disabilities 
recognized  by  statute.  She  can  estop  herself  in  pais  the 
same  as  other  persons.  She  may  bind  herself  for  the  pur- 
chase of  property  for  the  use  of  any  one.  She  may  employ 
an  attorney  to  defend  her  husband,  or  any  other  person,  and 
become  liable.  The  only  restriction  the  statute  places  upon 
her  in  the  making  of  contracts  is,  that  she  can  not  convey 
or  encumber  her  real  property  except  by  deed  in  which  her 
husband  joins,  and  can  not  enter  into  any  contract  of  sure- 
tyship. If  the  rule  as  above  stated  relating  to  the  ability 
of  married  women  to  make  contracts  is  correct,  then  there 
is  no  reason  why  the  appellant  could  not  bind  herself  to  the 
appellee  by  the  execution  of  the  note  in  suit  for  the  pay- 
ment of  ^he  transcript  to  appeal  the  case  to  the  Supreme 
Court  wherein  her  husband  was  the  only  defendant,  and  par- 
ticularly so  if  by  defeating  that  judgment  she  would  have 
thereby  given  the  judgment  held  by  her  a  prior  and  first 
lien  upon  the  real  estate  of  her  husband,  and  by  so  doing 
she  did  not  become  surety.  The  propositions  as  we  have 
stated  them  are  fully  sustained  by  authority.  Elliott  v. 
Gregory y  115  Ind.  98. 

In  Young  v.  McFadden,  125  Ind.  254,  it  was  said :  "  We 
can  receive  no  assistance  from  the  decisions  made  under  the 
common   law,  for  our  enabling   statutes   have   completely 
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changed  the  law.  It  is  provided  by  our  statutes  that  'All  the 
legal  disabilities  of  married  women  to  make  contracts  are 
hereby  abolished,  except  as  herein  otherwise  provided.' 
Section  6115,  R.  S.  1881.  The  only  exceptions  to  the  wide 
rule  thus  declared  are,  that  a  married  woman  shall  not  incum- 
ber or  convey  her  real  property  except  by  deed,  in  which  her 
husband  joins,  and  that  she  shall  not  enter  into  any  contract 
of  suretyship.  Sections  5117, 5119,  R.  S.  1881.  Asto  all  other 
contracts  her  capacity  is  as  great  and  unrestricted  as  that  of  an 
unmarried  woman.  There  can  be  no  doubt,  under  these  stat- 
utes, and  under  our  decisions,  that  a  married  woman  may  con- 
tract with  an  attorney  to  defend  her  husband.  The  case  is  not 
different  in  principle  from  the  employment  of  a  physician  or 
the  purchase  of  drugs,  or  of  other  property,  for  the  benefit  of 
the  family  or  of  third  persons,  and  it  is  settled  that  a  married 
woman  may  bind  herself  by  contract  in  such  cases.  Our  de- 
cisions are  numerous  and  harmonious  upon  kindred  ques- 
tions. Miller  v.  Shieldsy  124  Ind.  166 ;  Security  Co.  v.  Ar~ 
buckle,  119  Ind.  69  ;  Elliott  v.  Gregory,  115  Ind.  98;  BenneU 
V.  Mattingly,  110  Ind.  197;  Chandler  v.  Spencer,  109  Ind. 
653;  McLead  v.  ^na  Life  Ins.  Co.,  107  Ind.  394;  Rosa  v. 
Prather,  103  Ind.  191 ;  Arnold  v.  Eagleman,  103  Ind.  512; 
Burk  V.  Piatt,  SS  Ind.  283.'' 

In  Berridge  v.  Banks,  125  Ind.  561,  it  was  said  :  "A 
married  woman  may  purchase  property  for  herself,  or, 
indeed,  for  another,  and  bind  herself  by  the  execution  of  a 
promissory  note  in  payment  for  the  property  purchased  by 
her." 

A  further  consideration  of  this  question  is  needless.  The 
evidence,  as  we  have  said,  tended  to  sustain  the  second  par- 
agraph of  the  reply,  and  under  the  facts  alleged  in  said  reply 
the  law  is  clearly  with  the  appellee. 

The  next  contention  is  that  the  answer  of  the  jury  to  cer- 
tain interrogatories  was  not  sustained  by  the  evidence.  The 
answer  of  the  jury  to  the  interrogatories  to  which  specific 
objection  is  made  was  harmless.     It  was  immaterial  whether 
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the  interrogatories  objected  to  had  been  answered  in  the 
negative  or  the  affirmative^  as,  when  considered  in  conneo- 
tion  with  the  other  interrogatories  answered  by  the  jurv^  to 
which  appellant  makes  no  objection,  the  answer  to  the  in- 
terrogatories to  which  objection  is  made,  either  way,  was 
wholly  immaterial,  and  could  have  in  no  way  affected  the 
verdict. 

It  is  further  claimed  that  the  court  erred  in  instructions 
7,  8,  9, 10  and  11.  The  argument  made  against  the  seventh 
instruction  is  that  it  does  not  specifically  define  estoppel. 
This  does  not  render  the  instruction  bad.  If  it  was  not  suf- 
ficiently specific,  and  too  general,  the  appellant  should  have 
asked  for  an  instruction  more  specific,  but,  when  considered 
with  other  instructions  given,  the  instruction  was  correct. 

Instruction  No.  8  contained  a  correct  statement  of  the  law, 
which  was  that  if  the  consideration  of  the  note,  or  any  part 
thereof,  moved  to  the  appellant,  and  that  the  note  was  exe- 
cuted for  her  benefit,  as  well  as  the  benefit  of  her  husband, 
the  note  would  be  valid  as  against  her.  Young  v.  McFad' 
den^  supra,  and  other  authorities  cited. 

The  ninth,  tenth,  and  eleventh  instructions  were  fully  as 
favorable  to  the  appellant  as  she  could  ask  under  the  conclu- 
sions we  have  reached  in  the  case  under  the  authorities  cited 
in  construing  the  statutes  of  1881,  relating  to  married  women, 
and  under  the  rule  so  well  established,  that  the  instructions 
must  be  considered  as  an  entirety,  and  not  by  detached 
clauses,  it  appears  tliat  the  instructions,  as  a  whole,  fully  em- 
braced all  the  issues  in  the  case,  and  fairly  stated  the  law. 

The  final  claimof  the  appellant  is  that  the  court  erred  in 
overruling  appellant's  motion  to  suppress  and  strike  out  the 
deposition  of  Levi  Ferguson,  taken  by  the  appellee  and  filed 
in  said  cause.  No  question  is  presented  to  this  court  on  this 
ruling  by  the  motion  for  a  new  trial,  as  the  motion  for  a  new 
trial  fails  to  assign  any  cause  by  reason  of  overruling  said  mo- 
tion,and,beside8,the  appellant  read  said  deposition  in  evidence. 

Appellee  raised  the  question  in  argument,  that  the  evidence 
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and  iostructioDS  were  not  in  the  record ;  but  an  examination 
of  that  question  made  it  appear  that  both  the  evidence  and 
instructions  were  properly  in  the  record. 

The  judgment  is  affirmed|  at  appellant's  ooois. 

FUed  Jan.  22, 1892. 


N0.42S. 

HoGOATT  V.  The  Evakbville  and  Terre  Haute 

Railroad  C!ompany. 

RAHiBOAse. — Otmbribniofy  NegUgenM. — If^ry  to  Team, — ObttmeHon  if  High' 
vHxy, — Where  a  railroad  company  constmcted  its  track  upon  a  highway, 
digging  an  excavation  in  the  highway,  and  piling  the  dirt  from  said 
excavation  along  the  sides  thereof,  making  an  embankment,  so  as  to 
entirely  obstruct  the  view  of  travellers  along  the  highway,  and  an  en- 
gineer, approaching  at  an  unusual  hour,  omitted  to  give  the  statutory 
signals  in  time  so  that  a  boy  fifteen  years  of  age  driving  along  the  road 
might  take  his  horses  to  a  safe  distance,  and  the  horses  became  fright- 
ened and  ran  away,  the  driver  was  not  guilty  of  contributory  negli- 
gence, although  he  did  not  stop  and  listen,  and  although  he  knew  the 
horses  were  afraid  of  the  cars. 

Same. — Obstruction  (/  Highway  by  Company. — LiahiHty  if  Chmpany  for  Aee^ 
dento. — Where  a  railroad  company  has  rendered  the  use  of  a  highway 
unsafe  in  violation  of  statute,  it  is  bound  in  operating  its  railroad  to 
exercise  proper  care  to  prevent  the  injury  of  a  person  placed  in  danger 
by  that  wrong,  in  his  lawful  use  of  the  highway. 

fiPBCZAii  Findings. — Oeneral  VerdieL — Coi^iet  Between, — ^If,  considering 
special  findings  together,  and  in  connection  with  any  supposable  evi- 
dence admissible  under  the  issues,  they  are  not  wholly  inconsistent 
with  the  conclusion  involved  in  the  general  verdict,  the  latter  must 
stand. 

From  the  Sullivan  Circuit  Court. 

J.  8.  Bays,  for  appellant. 

J.  E.  Igkharty  E.  Taylor,  J.  21  HayM  and  H.  J.  Hays,  for 
appellee. 

Black,  J. — The  appellant's  complaint  showed  that  there 
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were  two  certain  highways  in  Sullivan  county^  running  north 
and  south^  at  the  distance  of  one-fourth  of  a  mile  apart ; 
that  from  the  eastern  one  of  said  highways  to  the  western 
one,  and  thence  westward,  ran  a  third  highway  ;  that  the  ap- 
pellee constructed  a  line  of  railroad  across,  along,  and  upon 
said  third  highway  for  the  distance  of  three-fourths  of  a  mile 
from  said  eastern  highway,  and  unlawfully,  carelessly  and 
negligently  failed  to  construct  said  railroad  so  as  not  to  in- 
terfere with  the  free  use  of  the  highway,  and  so  as  to  afford 
security  for  property,  in  this,  that  it  dug  an  excavation  some 
six  feet  deep  and  fifteen  feet  wide  in  said  highway,  for  a  dis* 
tance  of  over  one  hundred  and  fifty  yards,  and  piled  the  dirt 
from  said  excavation  along  the  sides  thereof,  making  an  em- 
bankment some  eight  feet  high  for  said  distance  of  one  hun- 
dred and  fifly  yards,  leaving  no  way  for  travellers  to  pass 
along  said  highway  except  upon  said  embankment,  and  per- 
mitted undergrowth  and  trees  to  remain  in  such  position  and 
manner  as  entirely  to  obstruct  the  view  along  the  highway ; 
that  the  appellee  unlawfully,  carelessly  and  negligently  failed 
to  restore  said  highway  to  its  former  state,  or  so  as  not  to 
impair  its  usefulness  unnecessarily  or  to  injure  its  franchises, 
but  lefl  it  in  a  narrow  and  dangerous  condition. 

It  was  alleged  that  afler  this  appropriation  of  the  high- 
way, and  at  the  time  of  the  grievance  herei nailer  mentioned, 
the  highway  so  appropriated  was  generally  used  as  a  high- 
way by  all  persons  travelling  in  vehicles  or  otherwise,  and 
was  a  public  highway,  and  was  used  as  such  by  the  travelling 
public ;  that  on,  etc.,  the  appellant's  team  of  two  horses,  with 
a  wagon,  was  being  driven  lawfully  and  carefully  along  said 
highway  so  impaired,  going  west  thereon  about  fifty-five  or 
sixty  rods  east  of  said  west  highway ;  that  while  said  horses 
were  so  being  driven,  the  appellee's  agents,  servants  and  em- 
ployees approached  along  said  railroad  running  parallel  with 
said  highway,  going  east,  with  a  locomotive  and  caboose  at- 
tached ;  that,  when  said  locomotive  and  caboose  were  so  com- 
ing east,  they  could  not  be  seen  by  the  driver  of  said  team  in 
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time  to  get  said  team  out  of  the  way  of  said  locomotive  and 
caboose,  by  reason  of  the  bank  thrown  up  as  aforesaid  and  a 
clump  of  trees  permitted  to  remain  along  said  highway ;  that 
as  said  locomotive  and  caboose  were  approaching  said  west 
highway,  the  agents,  servants  and  employees  of  appellee  hav- 
ing said  locomotive  in  charge,  and  operating  it,  carelessly  and 
negligently  failed  and  neglected  to  sound  the  whistle  attached 
to  said  locomotive,  at  a  distance  of  eighty  to  one  hundred 
rods  from  said  crossing,  as  required  by  the  laws  of  Indiana ; 
that  they  also  carelessly  and  negligently  neglected  to  ring 
the  bell  of  said  locomotive  at  said  time,  or  any  other  time, 
while  so  passing  said  crossing ;  that  by  reason  of  said  neg- 
ligent acts  of  the  appellee  and  its  agents  and  employees  the 
driver  of  said  team  was  not  warned  of  the  approach  of  said  • 
locomotive  and  caboose  until  they  were  but  two  hundred  feet 
from  said  team ;  that,  by  reason  of  appellee's  said  failure  to 
restore  said  highway,  said  driver  was  unable  to  leave  the  high- 
way upon  which  he  was  travelling  with  said  team,  so  as  to 
prevent  said  horses  from  becoming  frightened  at  said  loco- 
motive and  caboose ;  that  said  locomotive  and  caboose  were 
not  running  on  regular  time,  but  passed  said  place  at  a  time 
unusual  for  the  passing  of  trains  along  said  railroad ;  that 
the  appellant  and  said  driver  had  not  knowledge  that 
said  locomotive  and  caboose,  or  train  of  any  kind,  would 
pass  said  point  at  or  near  said  time ;  that  as  said  locomotive 
and  caboose  approached  said  place  where  said  team  was  be- 
ing driven,  said  horses,  without  any  fault  or  negligence  of 
the  appellant  or  said  driver,  became  frightened  at  said  loco- 
motive and  caboose  to  such  an  extent  that  they  became  un- 
manageable, and,  without  any  fault  or  negligence  of  the  ap- 
pellant or  said  driver,  said  team  ran  away  from  said  driver, 
and  greatly  injured  said  horses  and  broke  up  and  ruined  the 
harness  and  wagon,  without  the  negligence  of  the  appellant 
.  or  said  driver,  etc. 

There  was  an  answer  in  denial,  and  upon  the  trial  of  the 
issue  there  was  a  general  verdict  for  the  appellant  for  one 
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hundred  and  seventy-five  dollars.     With  the  general  verdict 
the  jury  returned  answers  to  interrogatories. 

The  court  sustained  the  appellee's  motion  for  judgment 
in  its  favor  upon  the  answers  to  interrogatories. 

The  interrogatories^  with  their  answers,  were  as  follows : 

'^  1.  Was  Otis  Hoggatt  in  charge  of  plaintiff's  team  at 
the  time  of  the  injury  complained  of?    Yes. 

*^  2.  Was  he,  the  said  Otis  Hoggatt,  in  chai^  of  said 
team  with  the  plaintiff's  knowledge,  and  under  plaintiff^'s 
direction  at  that  time  ?    Yes. 

^^  3.   Is  the  said  Otis  Hoggatt  the  plaintiff's  son  t    Yes. 

'^  4.  Did  the  plaintiff's  team  become  frightened  at  defend— 
ant's  train  of  cars  so  as  to  cause  them  to  run  away  at  th^e 
time  complained  of?    Yes. 

^'  5.   Was  the  team  afraid  of  the  cars?    Yes. 

*^  6.  Did  plaintiff  and  Otis  Hoggatt  know  that  said  teaixa 
would  scare  at  the  cars?    Yes. 

"  7.  How  close  could  said  team  be  driven  to  the  cars  with 
safety  ?    Thirty  yards. 

"  8.  W^s  said  team,  or  either  of  said  horses,  in  the  habits 
of  running  off?     Yes,  one  of  them. 

^'  9.  Had  either  of  said  horses  ever  run  off  before,  and  £:£" 
so  about  how  often  ?    Yes,  two  or  three  times. 

^'  10.  Did  said  Otis  Hoggatt  know  that  said  team  or  either 
of  said  horses  would  run  off?     Yes,  one  of  them. 

^'11.  Was  the  plaintiff  and  his  son,  Otis  Hoggatt,  famil — 
iar  with  the  condition  of  the  highway  and  its  relative  locsa. — 
tion  with  the  railroad  tr&ck,  and  the  condition  of  said  higka — 
way  along  that  east  and  west  road  where  the  alleged  injury 
occurred  ?     Yes. 

*^  12.  Was  plaintiff  and  his  son,  Otis,  familiar  with  tl^^ 
number  of  trains  that  usually  passed  along  that  place  eadx 
day  ?     Yes. 

"  13.  Did  the  plaintiff  send  his  son  on  the  errand  in  qu^^** 
tion  with  a  knowledge  that  he  would  probably  pass  alo^^S 
tins  highway?     Yes. 
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'^  14.  At  the  time  the  plaintiff  sent  hiB  son  on  this  trip^ 
did  he  know '  that  the  usual  number  of  trains  had  not  yet 
passed  along  that  day,  and  that  there  was  still  another  train 
liable  to  pass  that  place  that  day  ?    Yes. 

*^  15.  Was  that  train  overdue  at  the  time  plaintiff's  son 
was  sent  on  said  errand  ?    Yes. 

*^  16.  Was  the  team  going  west  and  the  train  going  east 
at  the  time  they  met  and  the  team  ran  off?    Yes. 

''  17.  Did  Otis  Hoggatt  start  west  along  the  highway 
that  rans  alongside  of  the  railroad  track  for  a  distance  of 
114  rods  and  within  twenty  feet  of  it  without  stopping  to 
listen  for  a  train  ?    Yes. 

'^  18.  Did  he  continue  until  he  came  within  80  yarda  of 
said  train  without  stopping  his  wagon  to  listen  for  a  train? 
Yes. 

'^  19.  Did  he  travel  west  on  said  road  within  20  feet  of  the 
railroad  track,  talking  with  his  little  brother,  and  until  he 
•came  within  80  yards  of  the  cars,  without  making  any  special 
effort  to  ascertain  whether  he  would  meet  a  train  or  not,  and, 
if  he  did,  state  what  effort  he  made?    He  did. 

^'20.  Was  the  age  of  Otis  Hoggatt  15  in  November, 
1890?    Yes.'' 

The  jury  in  the  general  verdict  found  that  the  appel- 
lant's team  was  injured  by  reason  of  the  appellee's  negli- 
gence, as  alleged  in  the  complaint.  Thus  far  the  special 
findings  do  not  antagonize  the  general  verdict. 

The  jury  in  the  general  verdict  also  found  that  the  appel- 
lant was  without  such  fault  as  could  bar  his  recovery  ;  that 
he  did  not  contribute  directly  to  the  injury  by  his  own  neg- 
ligence. 

If,  not  indulging  any  presumption  in  aid  of  the  answers  to 
interrogatories,  but  considering  the  special  findings  together 
and  in  connection  with  any  supposable  evidence  admissible 
under  the  issue,  they  are  not  wholly  irreconcilable  with  the 
conclusion  involved  in  the  general  verdict  that  the  appellant 
was  not  chargeable  with  contributory  negligence,  the  court 
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erred  in  permitting  the  special  findings  to  control.  If  there 
be  such  irreconcilability  there  was  no  error.  Our  examina- 
tion is  restricted  to  the  question  of  contributory  negligence. 

Do  the  fiicts  specially  found,  notwithstanding  any  and  all 
additional  facts  that  were  provable,  constitute  negligence  in 
law  on  the  part  of  the  appellant  ? 

The  question  of  negligence  is,  in  general,  one  which  should 
be  left  to  the  jury,  under  proper  instructions  from  the  court. 
It  appears  from  the  record  that  the  court  instructed  the  jury. 

Applying  the  law,  as  stated  in  the  instructions,  to  all  the 
facts  found  under  the  evidence,  the  jury  decided  the  question 
of  contributory  negligence  in  favor  of  the  appellant.  The 
court  then  decided  the  same  question  against  the  appellant, 
upon  the  particular  facts  found  in  answer  to  interrogatories. 

The  instances  are  comparatively  few  in  which  the  ques- 
tion can  be  taken  from  the  jury,  and  it  can  be  decided  by 
the  court  that  there  was  contributory  negligence  of  the  plain- 
tiff.    . 

If  the  standard  of  duty  applicable  to  the  particular  facts 
be  not  ascertained  and  fixed  by  law,  and  it  be  not  clearly  man- 
ifest what  course  a  person  of  ordinary  prudence  would  take 
under  the  circumstances,  and  different  persons  seeking  to 
solve  the  question  may  reach  different  conclusions  honestly^ 
the  question  should  be  left  to  the  jury. 

**  The  question  of  contributory  negligence  is  generally  one 
for  the  jury,  and  courts  interfere  with  the  verdict  only  in 
clear  cases.'*  Terre  Hauie,  etCy  R.  R.  Co.  v.  Buck,  96  Ind. 
346  (359) ;  Indianapolis,  etc,,  R.  R,  Co.  v.  Stout,  53  Ind.  143; 
Pennsylvania  Co.  v.  Hensil,  70  Ind,  569  (575) ;  Stevens  v.  City 
of  Logansport,  76  Ind.  498 ;  Shoner  v.  Pennsylvania  Co.  (Ind. 
Sup.),  28  N.  E.  Reiy.  616. 

The  appellant's  driver  was  pursuing  his  journey  upon  a 
public  highway.  He  was  lawfully  there.  It  may  be  said 
that  he  took  a  risk,  but  he  did  not  go  to  the  perilous  situa- 
tion knowing  that  he  would  there  be  in  peril.  Knowledge 
of  danger  does  not  always  defeat  recovery  for  negligence. 
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EoanaviUej  ete.f  B.  12.  Co.  v.  Cartfener,  113  Ind.  61 ;  Evans- 
viae,  eic.,  R.  R.  Co.  v.  Crid,  116  Ind.  446;  Ohio,  ete.,R.W. 
Go.  V.  Trowbridge,  126  Ind.  391. 

The  danger  was  dependent  upon  contingencies.  The  team 
could  be  driven  as  near  as  thirty  yards  from  the  cars  with 
safety.  The  appellee,  having  rendered  the  use  of  the  high- 
way unsafe  in  violation  of  the  statute  (section  3903,  B.  S.1881, 
cl.  5),  was  bound  in  operating  its  railroad  to  exercise  proper 
care  to  prevent  the  injury  of  a  person  placed  in  danger  by 
that  wrong,  in  his  lawful  use  of  the  highway.  EvamviUe, 
etc.,  R.  R.  Co.  V.  Crist,  supra. 

In  considering  the  question  whether  the  appellant  was 
negligent,  it  must  be  admitted  that  he  could  not  be  expected 
to  abandon  his  right  to  use  the  public  highway  for  fear  the 
appellee  would  not  do  its  duty  in  this  regard,  and  would  not 
exercise  ordinary  care  to  give  needful  warning  to  travellers 
on  the  highway  along  which  it  had  so  constructed  its  track. 

The  evidence  may  have  shown,  and  in  the  decision  of  tlie 
question  before  us  under  the  motion  for  judgment  it  must  be 
presumed  that  it  did  show,  that  the  driver  could  have  driven 
the  team  out  of  danger  at  any  point  on  the  journey  before 
reaching  the  place  where  the  injury  occurred. 

Undoubtedly  the  appellant  and  his  driver  were  bound  to 
exercise  ordinary  care  to  avoid  injury  ;  but  if  the  rule  of  law 
as  to  the  precaution  of  looking  and  listening,  to  be  taken  by 
a  traveller  about  to  cross  a  railroad  track  upon  a  public  high- 
way, were  applicable  to  the  case  in  hand  {Evansvilley  etc.,  R, 
R.  Co.  V.  Crist,  supra),  there  is  no  rule  of  law  requiring  a 
person  approaching  a  railroad  crossing  with  a  team  to  stop 
still.  Terre  Haute,  etc.,  R.  R.  Co.  v.  Clark,  73  Ind.  168; 
Pittsburgh,  etc.,  R.  W.  Co.  v.  Martin,  82  Ind.  476 ;  Baltimore^ 
etc.,  R.  R.  Co.  V.  Walbom,  127  Ind.  142 ;  Miller  v.  Louis- 
viOe,  etc.,  R.  W.  Co.,  128  Ind.  97  (101)  ;  Mann  v.  Belt  R.  R., 
etc.,  Co.,  128  Ind.  138  (144). 

If  the  driver's  failure  to  stop,  when  by  doing  so  he  could 
have  heard  the  train  In  time  to  escape,  would  have  been  neg- 


444        APPELLATE  COURT  OF  INDIANA, 

Hogpttt «.  Th«  EruMTille  and  T«rie  Haute  Bailioad  Compaoj. 

ligence^  it  does  not  appear  that  by  stopping  he  could  have 
beard  the  approaching  train. 

How  often  would  it  have  been  necessary  to  stop  in  order 
to  escape  the  imputation  of  negligence  for  failure  to  stop? 
What  place  or  places  in  the  journey  could  be  said  to  be  points 
at  which  he  must  have  stopped  in  the  exercise  of  ordinary 
care? 

It  can  not  be  said  by  the  court  as  a  matter  of  law  that  by 
fiiiling  to  stop  to  listen,  as  indicated  in  the  special  findings, 
he  directly  contributed  to  the  injury  through  want  of  ordinary 
care. 

The  &ct  that  he  made  no  special  effort  to  ascertain  whether 
he  would  meet  a  train  or  not  is  not  inconsistent  with  proof 
that  he  looked  and  listened  for  a  train,  or  that  he  made  some 
effort,  which,  though  it  was  not  special,  and  did  not  include 
the  stopping  of  the  team  to  listen,  was  an  effort  which  the 
jury  could  find  to  have  been  such  as  an  ordinarily  prudent 
person  would  make  under  the  circumstances  shown  by  the 
evidence. 

The  special  findings  do  not  present  a  case  of  a  person  vol- 
untarily encountering  an  obvious  danger,  but  rather,  when 
considered  in  connection  with  provable  facts,  make  a  case 
proper  for  the  consideration  of  the  jury  for  the  purpose  of 
determining,  under  the  instructions  of  the  court,  whether 
the  appellant  and  his  driver  acted  with  ordinary  care. 

The  judgment  is  reversed,  and  the  cause  is  remanded,  with 
instruction  to  render  judgment  upon  the  general  verdict 

Filed  Jan.  21, 1892. 
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No.  117. 

The  LouisviLiiE,  New  Albany  and  Chicago  Railway 

Company  v.  Hobbs  et  al.  • 

Kboijoencb.^  IfijfMry  to  Bcnlroad  Employee.  —  Ooniribuiory  NegHffenoe. — 
Pleading.'— In  an  action  against  a  railroad  company  for  the  negligent 
killing  of  a  brakeman  in  its  employ,  the  complaint  alleged  that  the 
company  had  negligently  and  unskilfully  placed  a  window  on  the  top 
of  the  caboose,  at  the  rear  end  of  the  freight  train  on  which  the  brake- 
man  was  employed,  so  near  the  front  end  of  the  caboose  that  he  could 
not  climb  out  on  the  top  of  the  caboose  without  falling  between  the 
cars;  that  it  was  the  duty  of  the  brakeman  to  set  the  brakes  at  all  sta- 
tions where  his  train  was  required  to  stop,  and  that  in  attempting  to 
go  to  his  poet  of  duty  by  the  usual  way,  which  was  through  the  window, 
he  fell  between  the  cars,  and  was  killed,  without  negligence  on  his  part. 

Heldf  that  the  complaint  did  not  show  that  the  brakeman  was  absent  from 
his  place  of  duty,  within  the  meaning  of  the  law,  when  he  lost  his  life. 

From  the  Jackson  Circuit  Coart. 

J?.  0,  Held  and  C.  O.  MatsoUy  for  appellant. 
/.  A,  Zaringy  if.  B.  HotUlj  8.  H.  Mitchell  and   R.  H,. 
Mitchell,  for  appellees. 

New,  J. — The  amended  complaint  of  the  appellee  is  in 
two  paragraphs. 

It  appears  from  the  record  that  the  cause  was  tried  wholly 
upon  the  amended  second  paragraph  of  the  complaint. 

There  was  a  trial  by  jury,  with  verdict  and  judgment  for 
(750  in  favor  of  the  appellee. 

The  sufficiency  of  the  amended  second  paragraph  of  the 
complaint  was  challenged  by  demurrer  in  the  court  below. 
The  demurrer  was  overruled  and  exception  reserved. 

Afler  proper  averments  of  the  relationship  of  the  appellee 
to  Charles  H.  Ostrander,  the  decedent,  the  taking  out  of 
letters  of  administration  by  the  appellee,  it  is  further  alleged  : 
"That  the  Louisville,  New  Albany  and  Chicago  Railway 
Coo&pany  was,  on  the  10th  day  of  May,  1887,  and  is  now,  a 
corporation  organized  and  doing  business  under  the  laws  of 
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the  State  of  Indiana ;  that  said  railway  company  was  opera- 
ting locomotives  and  trains  of  cars  upon  its  right  of  way, 
extending  from  the  city  of  Louisville,  in  the  State  of  Ken- 
tucky, to  the  city  of  Chicago,  in  the  State  of  Illinois,  passing 
through  the  counties  of  Floyd  and  Washington,  in  the  State 
of  Indiana,  prior  to  and  on  the  lOth  day  of  May,  1887 ;  that 
said  decedent  was  employed  as  brakeman  by  said  defendant, 
and  it  was  the  duty  of  said  decedent,  as  such  brakeman,  to 
set  the  brakes  at  all  stations  when  said  train  was  required  to 
stop;  that  said  company  had  negligently  and  unskilfully 
placed  a  window  on  the  top  of  the  caboose,  at  the  rear  end 
of  said  freight  train  on  which  said  decedent  was  employed, 
80  near  the  front  end  of  said  caboose  as  not  to  permit  him, 
the  said  decedent,  to  climb  out  on  the  top  of  said  caboose 
without  falling  between  said  cars  ;  that  said  decedent,  in  at- 
tempting to  go  through  said  window,  the  usual  way  of  passing 
to  his  post  of  duty,  in  order  to  get  to  his  post  of  duty,  and 
by  reason  of  the  window  being  the  usual  way  to  get  to  his 
post  of  duty,  being  placed  so  near  to  the  front  end  of  the  ca- 
boose,he,  the  said  decedent,  in  trying  to  get  to  his  post  of 
duty  through  said  window,  so  unskilfully  placed,  fell  down 
between  the  cars  of  said  train  and  was  killed  near  Salem, 
Washington  county,  Indiana,  in  the  night  time,  without  any 
fault  or  negligence  on  the  part  of  said  decedent ;  that  said 
decedent  had  no  knowledge  of  the  dangerous  and  hazardous 
condition  of  said  window  on  said  caboose,  through  which  he 
had  to  pass,  and  which  was  the  usual  way  to  get  to  his  post 
of  duty  as  such  brakeman ;  that  said  company  had  not  in- 
formed him  of  the  dangerous  condition  of  said  window,  of 
which  said  company  had  full  knowledge ;  that  said  decedent 
had  no  opportunity  of  knowing  the  dangerous  and  hazard- 
ous condition  of  said  window.     Wherefore,"  etc. 

It  is  contended  by  counsel  for  the  appellant  that  it  ap- 
pears from  the  allegations  in  this  paragraph  of  the  com- 
plaint that  the  decedent  met  his  death  while  away  from  his 
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post  of  duty,  and  that  no  reason  or  excuse  is  given  for  such 
absence.     This  is  the  only  objection  made  to  the  pleading. 

We  do  not  think  it  is  shown  by  the  facts  recited  in  this 
paragraph  of  the  complaint  that  the  decedent  was  absent 
from  his  place  of  duty,  within  the  meaning  of  the  law  when 
he  lost  his  life. 

It  is  alleged  that  it  was  the  duty  of  the  decedent,  as  a 
brakeman,  to  set  the  brakes  at  all  stations  where  his  train  was 
required  to  stop,  and  that  he  was  attempting  to  go  to  his  post 
of  duty  through  said  window,  which  was  the  usual  way  to 
his  post  of  duty,  when  he  fell  between  the  cars  and  was 
killed.  It  would  seem  from  this  statement  that  the  dece- 
dent, when  the  accident  occurred  which  resulted  in  his  death, 
was  on  his  way,  by  the  usual  route,  to  the  brakes,  where  bis 
duty  called  him. 

It  is  further  alleged  that  there  was  no  fault,  or  negligence, 
on  the  part  of  the  decedent.  This  general  averment,  in  that 
regard,  was  sufficient,  unless  the  facts  specially  pleaded 
clearly  disclosed  negligence  by  the  decedent,  proximately 
contributing  to  his  death.  Boards  etc.,  v.  Legg,  93  Ind. 
623;  Ohio  and  Mississippi  R.  W.  Co.  v.  Widker,  113 
Ind.  196;  EvansviUe,  etc.,  B.  R.  Go.  v.  Crist,  116  Ind. 
446 ;  LauisvUU,  etc^R.  W.  Co.  v.  Stommel,  126  Ind.  35 ;  Ken- 
tucky, etc.,  Go.  V.  Quinkerty  2  Ind.  App.  244.  Absence 
by  a  servant  from  his  post  of  duty  may,  in  some  cases,  con- 
stitute contributory  negligence  ;  but  we  do  not  think  it  is 
clearly  shown  by  the  facts  pleaded  in  the  case  at  bar  that  the 
decedent  was  guilty  of  contributory  negligence ;  therefore 
that  was  a  question  to  be  determined  by  the  jury.  Terre 
Haute,  etc.,  R.  R.  Co.  v.  Bv^ik,  96  Ind.  346,  and  cases  there 
cited;  2  Thompson  Negligence,  1178, 1239. 

It  is  not  under  all  circumstances  contributory  negligence 
in  a  servant  to  expose  himself  to  dangers  which  he  could 
avoid.  If  the  danger  be  not  so  great,  nor  so  imminent,  that 
a  man  of  ordinary  prudence  would  refuse  to  encounter  it  in 
the  performance  of  his  duty,  the  servant  who  voluntarily  in- 
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cars  the  danger  is  not  necessarily  gailty  of  contributory  neg- 
ligence. Patterson  Railway  Accident  Law,  378 ;  Kane  ?. 
NoHhem  Central  R.  W.  Co.,  128  U.  8.  91 ;  Stoddard  v.  8L 
LouiSf  etc.,  R.  R.  Co.,  65  Mo.  514 ;  Colorado,  etc.,  R.  R. 
Co.  V.  Ogdm,  3  Col.  499 ;  Ohio,  etc.,  R.  W.  Co.  v.  Pearcy, 
128  Ind.  197. 

The  sufficiency  of  the  complaint  has  not  been  attacked  by 
counsel  for  the  appellant,  except  upon  the  point  of  the  ab- 
sence of  the  decedent  from  his  post  of  duty  when  killed,  and 
we  have  therefore  considered  and  passed  upon  that  question 
alone. 

The  judgment  is  affirmed,  with  costs. 

Filed  Jan.  21, 1892. 


No.  419. 

ApAMSON  V.  ShANEB  ET  All. 

Mechanic's  Lren.— iieeion  to  Enforce, — Ai6-ClmfreMeor. — 29o<tee  to  Owmt.— 
Cojpy  (f  Need  not  he  Filed  with  GjmplaiinL — In  an  action  hj  a  sab-con- 
tractor to  enforce  a  meclxanic's  lien,  it  is  not  necessary  that  the  plain- 
tifif  shoald  file  with  his  complaint  a  copy  of  the  notice  sent  to  the 
owner  of  the  bailding,  as  such  notice  is  not  the  foundation  of  the  ac- 
tion. 

m 

FLEADiNa. — OomphinL — Oopy  of  AeocunL — ExhOriL — Where  the  account 
sued  on  is  set  out  or  described  in  the  body  of  the  complaint,  it  is  not 
necessary  that  any  more  particular  statement  be  filed  as  an  exhibit, 
unless  called  for  by  special  motion.  Under  each  circumstances  a  de- 
murrer to  the  complaint  would  not  be  well  taken. 

Same. —  Uncertainiy  in, — Uncertainty  is  not  generally  a  ground  for  de- 
murrer, nnless  the  pleading  is  so  Tague  as  not  to  state  a  cause  of  ac- 
tion or  ground  of  defence. 

Practice. — D^eet  cf  Bartia. — Where  a  demurrer  was  filed  for  defect  of  par- 
ties, and  overruled,,  and  afterward  they  were  made  parties  defendant  to 
the  action,  the  error,  if  any  there  was,  in  overruling  the  demurrer,  was 
rendered  harmless  by  the  subsequent  order  of  the  court,  in  making 
these  persons  defendants  to  the  action. 
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QAXR.^Afuwen  to  Interrogaiories, —  Oeneral  VerdieL — Agreement  of  Par- 
Hea. — Where  by  a,greement  of  the  parties  the  JQrj  was  directed  to  return 
answers  to  interrogatories  only,  and  was  not  required  to  return  a  gen- 
eral verdict,  such  mode  of  procedure  can  not  be  complained  of. 

From  the  Dearborn  Cirouifc  Court.  # 

G.  H.  KoonSt  for  appellant. 

C.  -B.  Templer  and  W.  W.  Orr^  for  appellees. 
• 

Reinhabd,  J. — ^Adamson,  the  appellant,  was  the  owner 
of  a  house  erected  for  him  by  Jacob  H.  Dick  and  Erasmus 
Bowman,  contractors.  The  appellees,  Shaner  and  Greeley, 
were  snb-contractors  under  Dick  and  Bowman,  and  claimed 
that  the  latter  were  indebted  to  them  in -a  certain  amount 
for  work 'done  upon  and  materials  furnished  for  the  bousee 
They  gave  Adamson  written  notice  under  section  9  of  the 
act  of  March  6th,  1883  (Elliott's  Supp.,  section  1696)  that 
they  intended  to  hold  him  responsible  for  the  amount  due 
them  to  the  extent  that  he  might  then  be  or  thereafter  become 
indebted  to  said  Dick  and  Bowman.  The  latter  having 
fiiiled  to  pay  Shaner  and  Greeley  when  they  claimed  their 
debts  had  become  due,  each  brought  a  &uit  in  the  court  be- 
low against  the  appellant  for  such  alleged  indebtedness.  In 
the  circuit  court  the  two  causes  were  consolidated  and  tried  as 
one  action.  There  was  a  separate  demurrer  to  each  complaint, 
which  was  overruled.  Afterwards,  on  motion  of  the  appellant, 
Dick  and  Bowman,  the  contractors  were  made  defendants  to 
the  action,  as  was  also  one  John  T.  Wills,  who  was  likewise 
a  sub-contractor,  and  bad  given  the  appellant  a  similar  no* 
tiee.  WHls  filed  a  cross -complaint,  setting  up  his  claim  and 
asking  judgment  against  the  appellant.  The  issues  were 
joined  and  the  cause,  by  agreement  of  the  parties,  was  sub* 
mitted  for  trial  to  a  jury,  and  by  further  agreement  the  jury 
was  required,  in  place  of  a  general  verdict,  to  return  answers  to 
certain  interrogatories  submitted  to  them  by  the  parties  un- 
der the  court's  direction.  Upon  the  answers  thus  returned 
Vol.  3.-29 
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the  court  made  a  finding  and  rendered  judgment  against  the 
appellant,  practically  adopting  the  jury's  answers  to  the  in- 
terrogatories as  its  own  finding,  upon  which  the  judgment 
was  based. 

The  appellant,  at^the  proper  time,  made  a  motion  for  a 
new  trial,  which  was  overruled  and  an  exception  taken,  and 
hence  this  appeal. 

Errors  are  assigned  upon  the  overruling  of  the  demurrers, 
and  of  the  motion  for  a  new  trial. 

The  objection  urged  to  the  complaints,  and  to  each  of 
them,  is  that  they  do  not  contain  any  copies  of  the  notices 
to  Adamson  by  the  sub-contractors.  It  is  insisted  that  such 
notice  is,  in  each  case,  the  foundation  of  the  action,  and  that 
without  its  being  made  a  part  of  the  complaint*  the  latter 
must  succumb  to  the  demurrer. 

It  is  provided  by  the  code  that  ''  when  any  pleading  is 
founded  on  a  written  instrument,  or  an  account,  the  original, 
or  a  copy  thereof,  must  be  filed  with  the  pleading. '^  Section 
362,  R.  8.  1881. 

If,  therefore,  the  written  notices  in  question  form  the  foun- 
dation of  these  actions,  it  was  essential  that  they  should  have 
been  made  parts  of  the  respective  complaints  as  exhibits.  Is 
a  complaint  in  such  an  action  founded  upon  the  notice  ? 

This  point  has  already  been  decided  adversely  to  the  con- 
tention of  the  appellant  under  a  similar  statute.  Irwin  v. 
City  of  Orawfordsville,  58  Ind.  492 ;  School  Town  of  Prince- 
ton  V.  Gebhart,  61  Ind.  187. 

It  is  further  insisted  that  the  complaints  are  insufficient, 
because  they  do  not  contain  copies  of  the  accounts  sued  on. 
The  same  section  of  the  statute  that  requires  a  written  in- 
strument, or  copy  thereof,  which  is  the  foundation  of  an  ac- 
tion, to  be  made  a  part  of  the  complaint,  also  provides  that 
when  the  suit  is  on  an  account,  it,  or  a  copy  thereof,  must  be 
filed  with  such  complaint.     Section  362,  R.  S.  1881. 

We  think  it  will  be  readily  admitted  that  where  the  ac- 
count sued  on  is  set  out  or  described  in  the  body  of  the  com- 


NOVEMBER  TERM,  1891. 


461 


Adamflon  v.  Shaner  el  al. 


plaint^  it  is  not  necessary  that  any  more  particular  statement 
be  filed  as  an  exhibit^  unless  called  for  by  special  motion. 
Certainly  "a  demurrer  to  such  a  complaint  would  nbt  be  well 
taken.  Brooklyn  G.  R.  Co.  y.  Slaughter ^  33  Ind.  185;  ifc- 
Chy  V.  Oldham^  1  lud.  App.  372. 

The  complaints  aver  that  Dick  and  Bowman  were  em- 
ployed by  the  appellant  to  erect  a  dwelling-house  for  him, 
and  that  said  Dick  and  Bowman  employed  the  appellee 
Shaner  to  plaster  said  house  and  furnish  the  material  for  said 
plastering^  which  he  did^  and  that  this  was  worth  $86.40 ; 
and  that  they  employed  the  appellee  Greeley  to  furnish  lum- 
ber and  building  material  for  said  house,  which  he  did  so 
furnish,  and  that  it  was  of  the  value  of  so  much.  We  regard 
these  averments  as  sufficient  to  withstand  a  demurrer.  Had 
there  been  a  motion  to  make  more  specific,  or  for  a  bill  of 
particulars,  it  would  have  been  error  to  overrule  it.  Un- 
certainty is  not  generally  a  cause  for  demurrer,  unless  the 
pleading  is  so  vague  as  not  to  •state  a  cause  of  action  or 
ground  of  defence,  in  which  case  only  a  demurrer  would  lie. 
Oiiy  of  OonneraviUe  v.  ConnersviUe  Hydraulic  Od.,  86  Ind. 
235. 

We  do  not  doubt  but  that  there  may  be  cases  where  the 
statement  of  the  account  in  the  body  of  the  complaint  is  so 
indefinite  that  the  pleading  will  be  held  bad  on  demurrer. 
Wolf  V.  Soho field,  38  Ind.  175.  But  we  do  not  regard  the 
averments  in  the  complaints  under  consideration  as  being  so 
vague  and  indefinite  that  a  demurrer  must  be  sustained  to 
them. 

One  of  the  causes  of  demurrer  was  for  a  defect  of  parties 
defendant.  The  appellant  thinks  the  demurrer  should  have 
been  sustained  for  this  cause,  inasmuch  a^,  at  that  time,  the 
contractors  Dick  and  Bowman  had  not  been  made  parties. 
They  were  made  defendants  afterward,  however,  as  we  have 
seen,  and  if  there  was  technical  error  in  overruling  the  de- 
murrer upon  this  ground,  a  point  we  need  not  decide,  it  was 
rendered  harmless  by  the  subsequent  orderof  theoourt  in  mak- 
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these  persons  defendants  to  the  action.  We  are  of  opinion 
that  the  demurrer  was  properly  overruled. 

The  next  alleged  error  arises  upon  the  overruling  of  the 
motion  for  a  new  trial.  It  is  contended  that  the  verdict  and 
finding  are  not  sustained  by  the  evidence. 

There  is  evidence  strongly  tending  to  show  that  abont  the 
time  these  notices  were  served  Dick  and  Bowman  abandoned 
their  contract^  and  left  the  house  in  an  unfinished  state,  and 
that  Adamson  was  compelled  to  pay  out  more  after  that  time 
for  material  and  work  in  order  to  have  the  building  com- 
pleted than  he  would  have  owed  Dick  and  Bowman  had  they 
finished  the  work  according  to  contract. 

On  the  other  hand,  there  is  evidence  to  prove  that  many 
of  the  items  paid  out  by  Adamson  after  the  notices  were  for 
things  purchased  and  delivered  and  work  done  prior  to  the 
abandonment,  and  that  they  were  furnished  to  and  done  for 
Dick  and  Bowman  under  their  contract.  There  is  also  evi- 
dence tending  to  prove  that  at  the  time  of  Ihe  notices  the  ap- 
pellant was  largely  indebted  to  Dick  and  Bowman,  one  wit- 
ness stating  that  the  appellant  had  told  him  he  owed  them  as 
much  as  $1,000,  and  that  there  was  no  need  of  the  witness  be* 
ing  uneasy  about  not  getting  his  claim. 

From  these  statements  we  think  the  court  and  jury  had  a 
right  to  conclude  that  there  was  a  bona  fide  indebtedness,  and 
that  the  abandonment  theory  was  resorted  to  after  the  notices 
had  been  served  in  order  to  keep  the  appellees  from  collect- 
ing their  debts.  The  court  and  jury  having  made  these  de- 
ductions from  the  evidence,  we  can  not  say  that  it  has  been 
shown  that  they  erred  in  so  doing. 

Complaint  is  made,  also,  that  the  jury  were  directed  to  re- 
turn answers  to  interrogatories  only,  and  were  not  required 
to  return  a  general  verdict. 

The  record  shows  that  this  mode  of  procedure  was  had  by 
agreement  of  the  parties  in  open  court.  The  objection  there* 
fore  comes  too  late. 

It  is  argued  that  the  finding  is  excessive.     We  have  care- 
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fully  examined  the  evidence  with  reference  to  this  point,  and 
with  some  degree  of  hesitation  have  come  to  the  conclusion 
that  there  is  enough  evidence  from  which  the  court  or  jury 
might  have  found  the  amounts  specified  in  the  record*  The 
evfdence  is  not  very  satisfactory  as  to  amounts,  but  there  is 
some  evidence  tending  to  sustain  the  finding.  The  court  and 
jury  had  all  the  facts  and  witnesses  before  them,  and  were  in 
better  position  to  pass  upon  the  weight  of  the  evidence  than 
we  are. 

We  have  noticed  all  the  alleged  errors,  and  find  no  ground 
for  a  reversal. 

Judgment  affirmed. 

Filed  Jan.  22, 1892. 


No.  391. 

The  Eyansville  and  Richmond  Railboad  Ck>MPANT 

V.  DOAN. 

• 

Hastsr  aub  Sxbvant. — Asmmption  cj  Ri$k, — Matier'i  Duty  to  l^ovide  Sofe 
AppUanees  andkSwmnmding$, — While  a  seryant  assumee  all  of  the  inci- 
dental risks  of  his  employment,  and  those  which  are  patent  and  within 
the  reasonable  range  of  his  obseryation,  at  the  same  time  the  hiaster 
undertakes  to  exercise  reasonable  care  and  diligence  to  provide  him 
with  safe  appliances  and  surroundings.  And  the  servant  may  rely 
upon  the  fact  that  the  master  has  performed  his  duty  in  that  regard 
until  he  has  information  otherwise. 

From  the  Jackson  Circuit  Court. 

M,  F.  Dunn  and  0.  O.  Dunn,  for  appellant. 
W.  K.  Marshall^  J.  GileSf  J,  A.  Zaring  and  M.  B.  Hottd, 
for  appellee. 

Cbumpack^b,  J. — Doan  sued  the  railroad  company  for 
damages  resulting  from  a  personal  injury  to  him  while  in  the 
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service  of  the  company,  on  account  of  the  alleged  negligence 
of  the  latter. 

The  plaintiff  had  judgment  below,  and  the  company  ap- 
peals and  assigns  for  error :  First.  That  the  court  erred  in 
overruling  the  demurrer  to  the  complaint. 

The  complaint  alleges,  in  substance,  that  the  defendant 
had  a  construction  train  on  its  railroad  upon  which  ^^ere  en- 
gaged a  number  of  laborera;  that  the  railroad  track  from  a 
station  called  Indian  Springs,  in  Martin  countj,  to  a  point 
near  Bedford,  in  Lawrence  county,  was  carelessly  and.  negli- 
gently constructed,  in  that  it  was  not  ballasted,  the  ties  were 
too  far  apart  to  properly  support  the  rails,  the  track  M^as  too 
narrow,  the  rails  were  insufficiently  spiked  down,  and  the 
track  was  very  rough  and  uneven,  and  it  was  dangerous  for 
any  train  to  run  over  said  part  of  the  railroad,  whi<:h  the 
defendant  well  knew;  that  plaintiff  entered  into  the  de- 
fendant's service  as  a  laborer  upon  said  constructior^   train, 
and  had  worked  five  days  thereon  when,  on  the  2d  day  of 
October,  1889,  the  defendant  undertook  to  run  said   con- 
struction train,  loaded  with  ties,  over  the  defective  pa^rt  of 
said  road  between  the  points  aforesaid,  and  while  so  atl^ei&P^' 
ing  said  train  was  thrown  from  the  track  by  the  dan^^rons 
and  defective  condition  thereof  as  aforesaid,  and  pl^i^intiff 
was  severely  injured  in  and  about  his  head  an<f  otheir   J*^ 
of  his  person.     It  is  further  alleged  that  the  injury  occ?tirrea 
without  any  fault  upon  the  part  of  the  plaintiff,  and  tb^^  ^^ 
had  no  information  of  the  dangerous  condition  of  saici    ^^ 
before  the  injury,  and  that  he  had  never  been  over  thgL^  P^ 
of  the  road  before  that  day. 

Counsel  for  appellant  insist  that  the  position  of  a  l^l:X>rer 
upon  a  construction  train  is  specially  hazardous,  and  on^  ^^^ 
engages  therein  assumes  all  of  the  risks  incident  to  the  enm  pW* 
ment  and  all  others  of  which  he  has  notice,  and  the  fa<?^  ^^ 
a  railroad  is  new  and  incomplete  is  patent,  and  the  incr*^^^^ 
dangers  of  such  a  condition  are  among  those  assumed  1>3^ 
servant.    There  is  nothing  in  the  complaint  to  shoyr     ^^ 
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the  defendant's  road  was  new  and  incomplete,  and  this  fact 
can  not  be  inferred  from  the  mere  running  of  a  construction 
train  over  it.  While  a  servant  does  ordinarily  assume  all 
of  the  incidental  risks  of  his  employment,  and  those  which 
are  patent  and  within  the  reasonable  range  of  his  observa- 
tion, at  the  same  time  the  master  undertakes  to  exercise  rea- 
sonable c^re  and  diligence  to  provide  him  with  safe  appli- 
ances and  surroundings.  Rogers  v.  Leyden^  127  Ind.  50; 
Laulsville,  etc.,  JJ.  W.  Go.  v.  Corps,  124  Ind.  427 ;  Louisville, 
etc.,  R.  W.  Co.  V.  Wright,  115  Ind.  378;  Baltimore,  etc.,  R. 
U..  Co.  V.  Rowan,  104  Ind.  88. 

And  the  servant  may  rely  upon  the  fact  that  the  master 
has  performed  his  duty  in  that  regard  until  he  has  informa- 
tion otherwise.  Louisville,  etc,,  R.  R.  Co.  v.  Berry,  2  Ind. 
App.  427. 

It  was  appellant's  duty  to  have  been  reasonably  careful  in 
providing  a  safe  railroad  track  for  the  appellee  to  work  and 
ride  upon,  unless  the  appellee  knew  of  the  actual  condition 
of  the  track,  and  assumed  the  risks  thereof.  He  alleges  in 
the  complaint  that  he  did  not  have  such  knowledge  nor  any 
adequate  means  of  informing  himself,  so  the  enhanced  risks 
were  not  among  those  he  was  paid  to  assu'me.  It  is  true  that 
a  master  does  not  insure  the  absolute  safety  of  the  appliances 
he  furnishes  his  servant  nor  of  the  place  he  provides  for  him 
to  work,  but  he  is  bound  to  be  reasonably  careful  and  watch- 
ful in  this  respect.     He  is  only  liable  for  his  negligence. 

In  the  complaint  under  consideration  the  appellant  is  not 
charged  with  the  negligent  omission  to  repair  the  railroad 
track,  but  with  the  careless  and  unskilful  construction  of  it 
in  the  first  instance,  and  for  this  it  is  clearly  responsible. 

It  sufficiently  appears  from  the  complaint  that  the  defect- 
ive condition  of  the  road  was  the  efficient  cause  of  the  de- 
railment of  the  train  and  the  proximate  cause  of  the  injury. 
No  error  was  committed  in  overruling  the  demurrer. 

The  only  other  question  argued  relates  to  the  action  of  the 
trial  court  in  awarding  appellee  judgment  upon  the  special 
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verdict.  Every  material  issae  was  found  in  favor  of  the  ap- 
pellee. It  is  true  it  was  found  that  he  had  been  in  appellee's 
service  for  thirty-nine  days  before  the  injury^  but  it  also  ap- 
pears that  he  had  never  been  over  the  defective  part  of  the 
road  before  the  date  of  the  injury^  and  knew  nothing  about 
its  condition. 

It  was  not  necessary  for  the  jury  to  detail  the  nature  aod 
extent  of  the  injury,  as  they  are  matters  of  evidence. 

Responsible  connection  between  the  unskilftil  coastroc- 
tion  of  the  road  and  the  appellee's  injury  was  clearly  estab- 
lished. 

The  judgment  is  a£Eirmed, 

FUed  Jan.  21, 1892. 


No.  834. 

Higman  v.  Hood  et  al. 

Practice. —  WrtUen  Conhroiet. — Introduetion  (^inEMence. — When  a  VTitteD 
contract  is  the  basis  of  an  action,  there  must  be  eyidence  of  the  exist- 
ence of  such  contract  to  authorize  a  verdict. 

Same. — Evidence. — New  Trial — The  refusal  of  the  court  to  permit  the  in- 
troduction of  certain  evidence  presents  no  question  on  appeal  unless 
such  refusal  is  assigned  as  one  of  the  reasons  for  a  new  trial. 

Real  Estate. — Action  to  Recover  Commiuion, — Inttrudiom  to  Jttry.— In  tn 
action  based  upon  a  contract  to  recover  a  real  estate  commission,  the 
following  was  a  proper  instruction  to  the  jury :  '*  Under  the  contract 
sued  upon  the  plaintiff  undertook  to  effect  a  sale  or  exchange  of  the 
property,  or  procure  a  purchaser  therefor,  and  to  entitle  him  to  recover 
it  is  necessary  for  him  to  prove  that  he  found  a  purchaser  ready  and 
willing  to  purchase  the  property  on  the  terms  provided  for  in  the  oon- 
tract." 

From  the  Henry  Circuit  Court. 

J".  Brovm,  W.  A,  Brovm  and  W.  H.  Hickman,  for  appelJ^^ 
If.  E.  Forkner  and  W.  0,  Barnard,  for  appellees. 
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Robinson,  C.  J. — The  appellant  commenced  this  action 
against  the  appellees  for  commission  alleged  to  be  owing 
him  from  the  appellees  upon  a  sale  of  real  estate  owned  by 
the  appellees  in  the  city  of  Muncie,  Indiana,  made  by  the 
appellant  as  the  agent  of  the  appellees.  The  complaint  is 
in  two  paragraphs.  The  first  paragraph  was  upon  a  written 
contract  executed  by  the  appellees  to  a  firm  of  real  estate 
agents  in  the  city  of  Muncie^  of  which  firm  the  appellant 
Was  the  successor,  and  as  such  became  the  owner  of  said 
contract,  which  was  filed  with  and  made  a  part  of  the  com- 
plaint. 

The  second  paragraph  was  for  services  rendered  as  a  real 
estate  agent  for  the  appellees  at  their  special  instance  and 
request.        ^ 

The  answer  was  general  denial.  There  was  a  trial  by  a 
jury  resulting  in  a  verdict  for  the  appellees.  Appellant 
moved  for  a  new  trial,  which  was  overruled  and  exception 
taken.     Judgment  was  rendered  upon  the  verdict. 

The  only  error  assigned  is  the  alleged  error  of  the  court 
in  overruling  the  motion  for  a  new  trial. 

The  evidence  is  in  the  record.  Before  proceeding  to  de- 
termine the  questions  presented  by  the  motion  for  a  new 
trial,  it  is  proper  to  say  that  the  appellant  &iled  to  intro- 
duce any  evidence  to  sustain  the  second  paragraph  of  the 
complaint,  and  it  is  clearly  apparent  that  the  trial  in  the 
circuit  court  proceeded  upon  the  theory  of  the  written  con- 
tract declared  upon  in  the  first  paragraph  of  the  complaint, 
and  that  the  right  of  recovery  upon  the  second  paragraph 
was  not  considered.  In  fact,  it  is  clearly  shown  by  the  record 
that  the  remedy  of  the  appellant  was  upon  the  written  con- 
tract and  not  upon  the  quantum  fneruU.  Therefore  the  case 
will  be  considered  under  the  first  paragraph  of  the  complaint. 

It  is  conceded  by  counsel  for  the  appellant  that  the  writ- 
ten contract  declared  on  in  the  first  paragraph  of  the  com- 
plaint  was  not  put  in  evidence,  and  was  not  before  the  jury 
on  the  trial  of  the  cause,  and  that  such  was  not  done  clearly 
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appears  by  an  examination  of  the  evidence.  This  being  so, 
there  oould  have  been  no  recovery  for  the  appellant.  Where 
a  written  contract  is  the  basis  of  an  action,  there  must  be 
evidence  of  the  existence  of  such  contract  to  authorize  a 
verdict.  Lucas  v.  Smithy  42  Ind.  108 ;  GUnn  v.  Porter,  49 
Ind.  600 ;  Potter  v.  Earned,  61  Ind.  384 ;  Sohlosaer  v.  8taU, 
ex  rel.y  66  Ind.  82. 

In  this  case,  as  the  trial  proceeded  ander  the  first  para* 
graph  in  the  complaint,  and  as  the  appellant  fiiiled  to  intro- 
duce in  evidence  to  the  jury  the  contract  sued  on — ^no  matter 
what  the  evidence  was, — the  verdict  for  the  appellee  was  sus- 
tained by  the  evidence.  Even  if  the  appellant  was  otherwise 
entitled  to  recover,  there  was  a  failure  of  proof. 

Counsel  for  the  appellant  discuss  a  number  of  alleged 
errors  in  the  court  in  refusing  to  permit  appellant  to  intro- 
duce certain  evidence,  but  no  available  error  is  saved  in  this 
court  on  this  account. 

The  motion  for  a  new  trial  assigns  no  cause  for  excluding 
evidence.  Among  the  causes  assigned  in  the  motion  for  a 
new  trial,  numerous  causes  are  assigned  because  of  the  rul- 
ing of  the  court  in  permitting  certain  evidence  to  be  intro- 
duced by  the  appellee  over  the  objection  and  exceptions  of 
the  appellant.  Some  parts  of  the  evidence  thus  objected  to  are 
pointed  out  in  argument.  It  is  unnecessary  to  here  state 
the  evidence  thus  excepted  to  and  argued  as  being  erroneous, 
for  the  reason  that  in  the  main  it  was  competent,  and  that 
'  of  which  there  was  any  doubt  could  not  have  harmed  the 
appellant.  Among  the  instructions  the  court  gave  the  fol- 
lowing : 

^ '  No.  6.  Under  the  contract  sued  upon  the  plaintiff  under- 
took to  effect  a  sale  or  exchange  of  the  property,  or  procoie 
a  purchaser  therefor,  and  to  entitle  him  to  recover  it  is  nec- 
essary for  him  to  prove  that  he  found  a  purchase/  ready  and 
willing  to  purchase  the  property  on  the  terms  provided  for 
in  the  contract.^' 

We  do  not  think  the  objection  urged  to  this  instmction 
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by  tbe  appellant  teDable.  The  instruction  was  doubtless 
given  by  the  court  under  the  impression  that  the  contract 
sued  on  had  been  given  in  evidence.  In  looking  to  the  con- 
tract;  made  a  part  of  the  complaint,  the  instruction  was 
clearly  correct.  No  other  (Questions  saved  in  the  record 
have  been  discussed. 

Judgment  affirmed,  with  costs. 
.     FilfldF0b.2,1892. 


No.  242. 
EVEBMAN  V.  HyMAK. 

Bkplevih.— iSemiret /or  IMen  Bone,—Righl$  cf  Finder.^Jvdffment  for  the 
Reward. — Effect  of  on  Fvnda'z  Bighi  to  Betain  Poaaetnon. — ^Where  a  horse 
was  stolen  and  the  owner  offered  J^  reward  for  the  return  of  the  same, 
add  the  defendant  found  the  horse  after  it  was  stolen,  but  refused  to 
allow  the  owner  to  take  full  and  exclusive  possession  of  tbe  same  un- 
less the  reward  promised  was  paid,  and  thereafter  sued  the  owner  and 
recovered  judgment  for  the  reward,  he  had  the  right  to  retain  the  pos- 
session of  the  horse  until  the  judgment  was  paid,  and  the  owner  was  not 
entitled  to  replevy  the  same. 

Sa^se.^ Action  B^ore  Justice, — Form(^  Judgment. —  When  Defendant  PrevaUe. 
— Appeal  to  (Xremi  Court.— ^In  the  trial  of  actions  in  replevin  before  jus- 
tices of  ^e  peace,  where  the  property  has  b^n  delivered  to  the  plain- 
tiff under  the  writ,  if  the  eause  be  dismissed,  or  the  defendant  prevail 
upon  the  trial,  the  judgment  should  be  that  he  have  return  of  the  prop- 
erty, and  that  he  recover  his  costs.  The  justice's  act  does  not  permit  a 
judgment  in  the  alternative  in  favor  of  the  defendant,  when  the  plain- 
tiff has  the  possession  of  the  property  under  the  writ.  Upon  appeal  to 
the  circuit  court  the  same  rule  obtains. 

From  the  Carroll  Circuit  Court. 
L,  D.  Boyd,  for  appellant. 

New,  J. — This  is  an  action  of  replevin,  instituted  by  the 
.appellant  against  the  appellee  before  a  justice  of  the  peace^  to 
obtain  possession  of  a  horse. 
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Before  the  justice  judgment  was  in  favor  of  the  appellant. 
Upon  appeal  to  the  circuit  court  there  was,  over  the  appel- 
lant's motion  for  a  new  trial,  judgment  for  the  appellee  in 
the  following  words : 

'^  It  is  therefore  considered  add  adjudged  by  the  court  that 
the  defendant  was  lawfully  in  the  possession  of  the  property 
mentioned  and  described  in  plaintiff's  complaint,  to  wit,  one 
gray  horse,  at  the  date  of  the  commencement  of  said  action, 
and  was  entitled  to  retain  possession  thereof;  that  the  value 
of  said  property  is  one  hundred  dollars ;  that  the  plaintiff 
has  the  possession  of  said  property  by  virtue  of  the  writ  of 
possession  issued  in  this  cause,  and  that  the  defendant  is^ en- 
titled to  the  return  of  said  property  within  ten  days  here- 
from, and  on  failure  of  the  plaintiff  to  return  the  said  prop- 
erty witbin  ten  days  herefrom,  then  it  is  considered  and 
adjudged  by  the  court  that  the  defendant  shall  have  and  re- 
cover from  the  plaintiff  the  sum  of  one  hundred  dollars,  col- 
lectible with  relief  from  valuation  and  appraisement  laws ; 
and  that  the  defendant  also  recover  from  the  plaintiff  iiis 
costs  herein  laid  out  and  expended,  taxed  at dollars." 

A  motion  by  the  appellant  for  a  new  trial  was  overruled. 
The  appellant  also  moved  the  court  to  modify  the  judgment, 
so  that  he  be  not  required  to  pay  the  appellee  one  hundred 
dollars  in  default  of  returning  the  hoi*se  to  the  latter.  This 
motion  was  overruled.  The  overruling  of  these  motions  has 
been  assigned  as  error  by  the  appellant. 

It  is  shown  by  the  record  that  on  the  2d  day  of  August, 
1889,  suit  was  brought  by  the  appellee  against  the  appellant 
for  the  recovery  of  a  reward  offered  by  the  latter  for  the  re- 
turn of  a  horse  stolen  from  the  appellant  and  the  capture  of 
the  thief.  On  the  1st  day  of  November,  1889,  the  appellee 
obtained  judgment  against  the  appellant  in  said  cause  for 
$160,  the  full  amount  of  the  reward  offered. 

The  present  action  was  begun  July  29th,  1889,  and  judg- 
ment given  in  favor  of  the  appellee  January  29th,  1890. 

All  of  the  proceedings  in  the  suit  to  recover  the  reward, 
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the  evidence  included^  appear  in  the  record  of  the  case  at 
bar. 

It  is  the  contention  of  counsel  for  the  appellant^  as  we  un- 
derstand his  argument,  that,  if  the  appellee  found  the  horse 
after  he  was  stolen,  but  refbsed  to  allow  the  appellant  to  take 
full  an4  exclusive  possession  of  the  same  unless  the  reward 
promised  was  paid,  and  the  appellee  thereafter  sued  the  ap- 
pellant and  recovered  judgment  for  the  reward,  he  could 
not,  after  that,  rightftilly  retain  possession  of  the  horse^  al- 
though the  judgment  was  wholly  unpaid. 

We  can  not  agree  with  this  view.  The  appellant  had  of- 
fered a  reward  for  the  return  of  the  stolen  horse.  The  ap- 
pellee found  the  horse,  and  was  ready  to  restore  it  to  the  ap- 
pellant upon  the  payment  of  the  reward.  As  soon  as  the 
horse  was  found  and  taken  possession  of  by  the  appellee  a 
binding  contract  arose  between  the  appellee  and  the  appel- 
lant. 

The  appellant  could  not  complain  that  the  appellee  was 
retaining  possession  of  the  horse,  while  he,  at  the  same  time, 
was  declaring  that  he  did  not  intend  to  pay  the  reward  which 
he  had  offered,  even  if  the  horse  was  put  into  his  possession. 
The  appellant's  obligation  to  pj^y  was  as  binding  as  the  ap- 
pellee's obligation  to  restore.  They  were  acts  to  be  performed 
concurrently,  and,  if  the  appellant  did  not  intend  to  perform 
his  part  of  the  contract;  the  appellee  was  not  required,  in 
our  opinion,  to  surrender  the  horse,  either  at  the  time  he  was 
given  judgment  for  the  reward  promised,  or  afterwards,  un- 
til the  judgment  was  paid. 

A  judgment  is  the  conclusion  of  law  upon  the  facts,  and 
in  it,  therefore,  is  merged  the  cause  of  actioft,  but  the  debt  for 
which  the  judgment  is  rendered  is  not  thereby  paid,  but  is 
still  alive  as  expressed  and  represented  by  the  judgment. 

The  appellant  is  insisting  that,  because  the  form  of  his 
liability  to  the  appellee  has  been  changed  from  that  of  con- 
tract to  a  debt  of  record,  he  shall  now  be  accorded  a  right 
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which  he  did  not  before  posseas,  and  thus  be  allowed  to 
profit  by  his  own  wrong.     This  the  law  will  not  allow. 

Counsel  for  the  appellant  treats  the  possession  of  the  horse 
by  the  appellee,  prior  to  and  at  the  time  of  the  rendition  of 
the  judgment  for  the  reward,  as  analogous  to  a  pledge,  and 
says  that  the  right  to  a  pledge  is  extinguished  by  the  pay- 
ment of  the  debt,  or  by  the  recovery  of  a  judgment  for  the 
debt. 

The  payment  of  the  debt  by  the  pledgeor  would  certainly 
extinguish  the  right  to  the  pledge  given  to  secure  the  debt, 
and  so,  too,  if  the  pledgee  should  bring  suit  against  the 
pledgeor  for  his  debt,  and  the  latter  should  obtain  judgment 
in  his  own  favor — such  judgment  as  would  bar  a  future  re- 
covery of  the  debt — that  would  extinguish  the  right  to  the 
pledge.  But  we  do  not  understand  that  if  a  pledgee  sues  the 
pledgeor  for  a  recovery  of  the  original  demand,  it  is  nec- 
essarily to  the  prejudice  of  his  rights  under  the  pledge.  When 
property  is  pledged,  it  is  merely  a  collateral  security  for  the 
payment  of  the  claim,  and  not  a  liquidation  of  it.  Hence  the 
successful  prosecution  of  an  action  on  the  original  debt  will 
not  ordinarily  impair  tl\e  right  to  proceed  upon  the  pledge 
or  collateral  security.  TI^  general  rule  is  that  the  mere 
change  of  the  form  of  the  indebtedness  does  not  release  the 
security  given  therefor,  unless  such  was  the  intention  of  the 
parties.  A  renewal  of  a  note,  its  reduction  to  a  judgment, 
or  other  change  not  intended  to  operate  as  a  discharge  of 
the  lien  or  pledge,  still  leaves  it,  as  between  the  parties,  in 
full  vigor.  3  Parsons  Contracts  (5th  ed.),  272 ;  Freeman 
Judgments  (3d  ed.),  section  229 ;  Story  Bailments  (7th  ed.) 
section  361 ;  Butler  v.  MUler,  1  N.  Y.  496 ;  Fisher  v.  Fisher, 
98  Mass.  303 ;  Fairbank  v.  Merchants'  NaVl  Bank,  132  111. 
120;  WhitweUy.  Brigham,  19  Pick.  117  ;  Elder  v.  12ow*e,  15 
Wend.  218 ;  Word  v.  Morgan,  5  Sneed  (Tenn.),  79 ;  Arm- 
dale  V.  Morgan,  5  Sneed  (Tenn.),  704. 

Counsel  for  appellant  claims  that  it  is  shown  by  the  rec- 
ord that  the  appellee  bad  delivered  to  the  appellant  the 
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horse  in  controversy  prior  to  the  bringing  of  the  present 
action ;  and  therefore  that  the  appellee  can  not  now  be  heard 
jo  say  that  the  appellant  has  no  right  to  the  possession  of 
the  same. 

-  It  does  not  appear  from  the  record  that  the  appellee  has 
ever  voluntarily  parted  with  the  horse.  On  the  contrary,  it 
plainly  appears  that  after  the  horse  was  found  by  the  appel- 
lee^ the  appellant  positively  refused  to  pay  the  reward  offered 
for  its  return^  and  then  got  possession  of  the  horse  by  the 
writ  issued  in  the  present  action,  and  not  otherwise. 

The  appellant  complains  that  he  was  not  permitted  to  prove 
a  conversation  had  between  the  witness  Yoder,  the  appellee, 
and  one  Day^  after  the  horse  had  been  found  and  taken  pos- 
session of  by  the  appellee. 

The  appellee  had  found  the  horse  and  put  it  in  charge  of 
Yoder  to  lead,  because  the  latter  was  on  horseback,  and  the 
appellee  and  Day  were  in  a  cart.  It  can  not  be  material  that 
Yoder  had  become  tired  of  leading  the  horse,  and  asked  to 
be  relieved  by  the  appellee  and  Day.  The  conversation 
sought  to  be  elicited  could  not  change  what  had  already  oc- 
curred, and  which  constituted  a  reclamation  of  the  horse  by 
the  appellee,  nor  could  it  affect  the  right  of  the  latter  to  hold 
the  possession  of  the  horse  until  the  appellant  paid,  or  offered 
to  pay,  the  reward.  It  is  clear  from  the  record  that  the  title 
to  the  horse  is  not  in  issue,  but  the  right  to  its  possession 
while  the  reward  is  unpaid. 

The  judgment,  however,  should  have  been  modified  upon 
the  motion  made  by  the  appellant,  so  as  not  to  require  the 
payment  of  one  hundred  dollars  to  the  appellee  in  default  of 
the  return  of  the  horse  to  the  latter.  The  suit  at  bar  was, 
as  we  have  seen,  commenced  before  a  justice  of  the  peace, 
and  appealed  to  the  circuit  court.  In  tlie  circuit  court  the 
cause  should  have  been  '^  tried  under  the  same  rules  and 
regulations  prescribed  for  trials  before  justices.''  Section 
1502,  R.  S.  1881. 

In  the  trial  of  actions  in  replevin  before  justices  of  the 
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peace,  where  the  property  has  been  delivered  to  the  phiinttff 
under  the  writ,  if  the  cause  be  dismissed,  or  the  defendant 
prevail  upon  the  trial,  the  judgment  should  be  that  he  have 
return  of  the  property,  and  that  he  recover  his  costs.  The 
justice's  act  does  not  permit  a  judgment  in  the  alternative  in 
fiivor  of  the  defendant,  when  the  plaintiff  has  the  possession 
of  the  property  under  the  writ.  Sections  1550,  1571,  B.  S. 
1881 ;   Van  Meter  v.  BameU,  119  Ind.  35. 

The  cause  is  remanded,  with  instructions  to  the  court  be- 
low to  modify  its  judgment  so  as  to  conform  to  this  opinion. 
Costs  made  in  the  circuit  court,  and  in  this  court,  since  the 
overruling  of  the  motion  to  modify  the  judgment,  are  ad- 
judged against  the  appeHee.  All  other  costs  will  be  paid  as 
heretofore  ordered  by  the  circuit  court. 

Filed  Feb.  2»  1892. 


No.  328. 

Brow  v.  Lbvy. 

Venus. — Change  from  Cownty. — Jnn^Seieney  of  Affidami, — AffidavU  MUi  m 
Season, — An  application  for  a  change  of  Tenae  from  the  county  was 
properly  refused  when  the  affidavit,  upon  which  the  application  was 
based,  alleged  that  the  affiant,  one  of  the  defendants  in  the  action,  stood 
well  in  the  county  where  the  trial  was  to  be  had,  until  the  arrival  of 
the  plaintiff— a  non-resident — on  the  night  before  the  trial,  bat  that 
after  his  arrival,  the  plaintiff  by  his  talk  about  the  affiant  and  the  de* 
fence  interposed,  created  such  a  prejudice  against  the  defendants  that 
they  could  not  have  a  fair  and  impartial  trial  in  the  county  where  the 
action  was  pending.  The  affidavit  disclosed  a  sufficient  reason  for  not 
complying  witlrthe  rule  of  the  Benton  Circuit  Court,  which  required 
an  application  for  a  change  of  venue  to  be  made  ordinarily  before  the 
second  day  of  the  term,  but  it  did  not  disclose  any  sufficient  reason  for 
a  change  of  venue  from  the  county.  The  ''  odium  "  referred  to  in  the 
statute  (section  412,  R.  S.  1881,)  could  not,  in  the  judgment  of  the 
court,  be  created  in  the  manner  set  forth  in  the  affidavit. 

Baub,  — Change  q^. —  When   Muai  be  Ofanted,—  0oneliuivmet$  of  Afideh' 
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viL — Whether  sufficient  cause  exists  authorizing  a  change  of  venue  is  a 
question  of  fact,  and  the  statute  makes  the  affidavit  of  the  applicant  con- 
clusive evidence  of  its  existence.  When  an  application  is  made  sup- 
ported bj  sufficient  affidavit,  it  is  the  imperative  duty  of  the  court  to 
grant  the  change. 
Same. — Change  q^. — AppUcaHon  /or  After  2Vmc  Fixed  by  CoutL—Affida' 
vU  Muit  DMose  Diligence, — To  entitle  a  party  to  a  change  of  venue, 
after  the  time  fixed  bj  proper  rule  of  court  has  elapsed,  the  applicant 
must  show  that  he  exercised  reasonable  diligence  to  discover  the  exist- 
ence of  the  cause  within  the  limit,  but  failed  to  do  so. 

From  the  Benton  Circuit  Court. 

D.  Fraser  and  W.  Taham,  for  appellant. 

V.  Z.  Wiley,  X  T.'  Brown  and  E.  Q.  Hall,  for  appellee. 

Cbumpackeb,  J. — This  action  was  brought  by  Simon 
Levy  against  Lawrence  Brow^  upon  a  promissory  note  exe- 
cuted by  the  latter  to  Strauss  Bros.^  and  endorsed  by  them 
to  the  plaintiff. 

Special  answers  were  filed  by  the  defendant  upon  which 
issues  were  joined  and  the  cause  was  tried  by  a  jury.  A 
verdict  was  returned  in  favor  of  the  plaintiff,  upon  which  he 
had  judgment. 

The  only  ground  relied  upon  for  a  reversal  of  the  judg- 
ment arises  upon  an  assignment  in  the  motion  for  a  new 
trial,  predicating  error  upon  the  overruling  of  appellant's 
motion  for  a  change  of  venue  from  the  county. 

It  is  shown  by  the  record  that  on  the  day  the  cause  came 
on  for  trial  the  appellant  applied  for  a  continuance  on  ac- 
count of  the  absence  of  a  witness,  and  the  appellee  admitted 
that  the  witness  would  testify  to  the  facts  contained  in  the 
affidavit,  thereupon  the  motion  was  overruled. 

The  appellant  then  moved  for  a  change  of  venue  from  the 
county,  supporting  his  motion  by  the  following  affidavit, 
barring  the  caption  and  jurat : 

^'  Lawrence  Brow,  being  first  duly  sworn,  on  his  oath  says 

that  he  is  one  of  the  defendants  in  the  above-entitled  cause ; 

that  defendants  can  not  have  a  fair  and  impartial  trial  of 
Vol.  8.— 30 
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said  cause  because  of  odium  attaching  to  the  affiant  and  to 
his  cause  of  defence,  on  account  of  local  prejudice  against 
defendant ;  that  said  Simon  Levy,  the  plaintiff  in  the  above 
entitled  action,  arrived  in  the  town  of  Fowler,  Benton 
county,  Indiana,  last  night,  and  immediately  began  to  talk 
to  sundry  and  divers  persons,  citizens  of  said  town  and 
county,  in  reference  to  his  case  and  against  the  defence  of 
said  defendant  as  set  up  in  his  answer  to  the  plaintiff^s  com- 
plaint ;  that  said  Levy,  by  himself  and  by  his  counsel,  has 
publicly  in  the  hotels,  on  the  streets  and  in  the  court-room, 
debated  his  cause,  traduced  the  defendant  and  his  defence, 
and  has,  in  the  presence  and  hearing  of  persons  likely  to  be 
called  as  jurors,  called  attention  to  the  fact  that  the  defend- 
ant, Solomon  Brow,  the  principal  on  said  note,  had  fled  from 
justice,  and  that  this  defendant  had  no  defence  to  said  note; 
that  before  the  arrival  of  the  plaintiff,  defendant  stood  well 
and  there  was  no  prejudice  against  him;  that  he  was  here 
on  last  Friday  and  inquired  of  his  counsel,  who  represented 
to  him  that  all  was  fair  and  that  he  would  have  a  fair  tri|d 
in  this  county ;  that  had  said  plaintiff  not  raised  a  prejudice 
against  him,  he  could  have  a  fair  trial  in  this  county;  that 
by  reason  of  the  acts  of  the  plaintiff  aforesaid,  a  preju- 
dice exists  against  the  defendant  that  did  not  exist  until  this 
day ;  that  on  this  day  he  learned  for  the  first  time  of  the 
existence  of  such  prejilidice,  audthat  until  this  day  no  cause 
for  a  change  of  venue  existed ;  that  for  this  reason  the  ap- 
plication was  not  made  before.  Wherefore  he  asks  that  a 
change  of  venue  be  granted  him/' 

Solomon  Brow,  who  is  referred  to  in  the  affidavit,  was  one 
of  the  makers  of  the  note,  but  was  not  a  party  to  the  suit. 

At  the  time  of  the  proceedings  in  question  the  Benton 
Circuit  Court  had  the  following  among  other  rules;  '^Mo- 
tions for  a  change  of  venue  from  the  county  or  the  judge, 
both  in  civil  and  criminal  cases,  must  be  presented  on  or  be- 
fore the  second  day  of  the  term,  except  in  those  cases  where 
process  is  returnable  after  said  second  day,  and  in  cases  of 
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the  latter  description  such  motion  must  be  made  on  or  be- 
fore the  day  following  the  return  day  of  the  summons  or 
warrant.  An  exception  to  this  rule  is  allowable  when  an 
affidavit  upon  which  the  motion  is  based  shows  that  it  is 
made  as  soon  as  cause  of  change  came  to  the  knowledge  of 
the  party  applying  for  it.  But  in  such  cases  costs  accruing 
subsequent  to  the  time  above  mentioned  will  be  taxed  to  the 
party  obtaining  the  change^  but  nothing  herein  shall  pre- 
vent a  change  of  venue  in  any  case  at  any  term  of  court  if 
made  on  or  before  the  second  day." 

Section  412,  R.  S.  1881^  provides  that  the  court  in  term, 
or  the  judge  in  vacation,  shall  change  the  venue  of  any  civil 
cause  upon  application  supported  by  affidavit  showing,  among 
other  things,  that  ''an  odium  attaches  to  the  applicant,  or  to 
his  cause  of  action  or  defence,  on  account  of  local  prejudice." 

Whether  sufficient  cause  exists  authorizing  a  change  of 
venue  is  a  question  of  fact,  and  the  statute  makes  the  affida- 
vit of  the  applicant  conclusive  evidence  of  its  existence.  So, 
when  an  application  is  made,supported  by  a  sufficient  affida- 
vit, it  is  the  imperative  duty  of  the  court  to  grant  the 
change.  Rout  v.  Ninde,  118  Ind.  123;  Moore  v.  Sargent, 
112  Ind.  484;  Burkett  v.  Holman,  104  Ind.  6;  Kruiz  v. 
Oriffith,  68  Ind.  444. 

The  validity  of  a  rule  of  court  regulating  the  time  of 
making  an  application  for  a  change  of  venue  substantially 
like  the  one  above  quoted,  has  been  firmly  established  in  this 
State.  Shoemaker  v.  Smithy  74  Ind.  71 ;  Galloway  v.  State, 
29  Ind.  442 ;  Redman  v.  State,  28  Ind.  205. 

But  to  entitle  a  party  to  a  change  of  venue  after  the  time 
fixed  by  such  a  rule  has  elapsed,  he  must  show  that  he  ex- 
ercised reasonable  diligence  to  discover  the  existence  of  the 
cause  within  the  limit,  but  failed  to  so  do,  otherwise  he  is  in 
no  situation  to  complain  of  an  adverse  ruling.  Ringgenberg 
V.  Hartman,  102  Ind.  537 ;   Witz  v.  Spencer,  51  Ind.  253. 

In  the  case  before  us  the  showing  made  by  the  affidavit 
sufficiently  demonstrates  that  the  appellant  did  not  discover 
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the  existence  of  the  cause  assigned  for  the  change  within  the 
time  fixed  by  the  court's  rule,  and  that  no  amount  of  dili- 
gence could  have  so  discovered  it  because  it  had  no  existence 
until  the  morning  on  which  the  application  was  made.  But 
the  more  serious  question  arises,  does  the  affidavit  state  &ct8 
showing  the  existence  of  a  cause  for  a  change  onder  the 
statute  ? 

It  is  not  alleged  directly  that  any  prejudice  existed  against 
or  odium  attached  to  the  appellant  or  his  cause  of  defence  in 
Benton  county. 

Conoedingy  however,  that  such  fiicts  appear  by  reasonable 
inference,  they  are  stated  in  general  terms,  and  are  so  modi- 
fied and  neutralized  by  the  particular  fiicts  alleged  that  the 
affidavit  must  be  held  insufficient.  It  is  an  elementary  rule 
of  construction,  applicable  to  pleadings  and  writings  of  all 
sorts,  that  general  statements  are  qualified  and  controlled  by 
particular  statements  covering  the  same  subject.  In  the  a& 
fidavit  the  general  charge  of  odium  and  prejudice  amoanta 
to  the  conclusion  of  the  affiant  upon  the  hcis  disclosed,  and 
nothing  more. 

Where  the  fificts  are  stated  upon  which  a  oonclosioii  is 
founded,  the  court  will  not  be  controlled  by  the  conclosion 
unless  it  is  fully  warranted  by  the  fiicts. 

'^  Odium  "  means  "  hatred,''  "  dislike,"  and  in  the  sense 
in  which  the  term  is  employed  in  the  statute,  it  implies  sach 
a  general  ill  feeling  towards  a  party  to  an  action  as  will  render 
it  uncertain,  at  least,  whether  the  cause  can  be  tried  by  im- 
partial triers,  free  firom  an  atmosphere  impr^nated  with 
malice  or  corrupting  prejudices. 

From  the  manner  in  which  prejudices  are  engendered  the 
odium  existing  as  a  result  of  appellee's  conduct,  as  disclosed 
by  the  affidavit,  must  have  been  very  fickle  indeed,  if  not 
wholly  chimerical.  He  was  a  non-resident  of  the  State,  as  the 
record  shows,  and  arrived  in  the  county  the  night  befi>re  the 
trial,  and  after  his  arrival  he  is  credited  with  having  so  pol- 
luted the  sentiment  of  justice  in  the  oonnty  that  on  the  fol- 
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lowing  morniDg  a  citizen  thereof  of  good  fame  and  standing 
was  held  in  such  odium  that  he  oonld  not  have  a  fair  trial. 
We  can  not  believe  that  Benton  countj  justice  is  such  a  sen- 
sitive essence  that  it  can  be  corrupted  so  suddenly  and  thor- 
oughly by  the  means  employed  in  this  instance. 

The  right  of  trial  before  an  impartial  tribunal  is  one  of  in- 
calculable importance,  and  the  statute  authorizing  changes  of  • 
▼enue  in  civil  cases  for  the  protection  of  this  right,  by  legis- 
lative policy,  is  made  remarkably  liberal,  and  where  a  suf- 
ficient application  is  presented,  the  court  has  no  right  to 
question  the  motives  of  the  applicant,  but  must  grant  the 
change,  whatever  the  condition  of  public  sentiment  may  be 
in  fiu^t.  The  law  is  a  solemn  institution  however,  and  when- 
ever it  appears  that  an  effort  is  b^ing  made  to  pervert  one  of 
its  weapons  of  defence  it  is  the  duty  of  the  courts  to  inter- 
rupt and  prevent  it. 

Considering  the  circumstances  attending  this  case,  and  the 
anomalous  character  of  the  affidavit  in  question,  we  have  no 
hesitancy  in  approving  of  the  ruling  of  the  court. 

The  judgment  is  affirmed. 

FUed  Not.  12, 1891 ;  petition  for  a  rehearing  overruled  Jan.  2S,  1892. 


No.  218. 

Brand  v.  Thb  State,  ex  rel.  Haywood,  Prosecuting 

Attorney. 


Taxes.— jPdae  IM,^" Action  to  Recover  PBnaltp.—CompUmi, — MMmto  Mah$ 
Mere  Spee^ — ^In  an  action  to  recover  the  penalty  prescribed  by  section 
6339,  R.  S.  1881 »  for  making  a  false  tax  list,  the  complaint  alleged  that 
the  defendant  on  the  first  of  April  was  the  owner  of  five  thousand  five 
hundred  and  forty-five  dollars  loaned  by  him,  and  on  said  day  was  alio 
the  owner  of  credits  due  him  to  the  amount  of  five  thousand  five  hna* 
dred  dollars;  that  the  tax  list  made  by  the  defendant  was  false  and 
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frandnlent,  in  that  it  did  not  contain  said  soma  of  money  loaned  hjHm 
defendant  and  the  credits  owing  him  as  aforesaid. 
BtH  that  the  defendant  was  entitled  to  a  more  specific  statement  of  the 
moneys  loaned  and  credits  owing  him,  and  that  a  motion  to  make  the 
complaint  more  specific  in  those  particolars  should  have  been  ana* 
tained. 

From  the  Tippecanoe  Circuit  Court. 

J.  D.  Oougar  and  J.  M.  La  Rue^  for  appellant. 
R.  P.  DavidMn  and  O.  P.  Haywood,  for  appellee. 

NeW|  C.  J. — This  was  an  action  by  the  appellee  againsfr 
the  appellant^  to  recoyer  the  penalty  named  in  section  6339, 
B.  S.  1881.    The  substance  of  the  complaint  is  as  follows: 

On  the  1st  of  April,  1888,  the  defendant  was  the  owner 
of  a  large  sum  of  money  loaned  by  him,  to  wit,  five  thousand 
five  hundred  and  forty-five  dollars,  and  on  said  day  was  also 
the  owner  of  a  largb  sum  of  credits  due  and  owing  him,  to 
wit,  the  sum  of  five  thousand  five  hundred  dollars.  On  the 
5th  of  May,  1888,  William  Taylor,  the  assessor,  furnished 
the  appellant  with  proper  blanks,  that  he  might  make  out 
and  give  to  said  assessor,  for  taxation,  a  full  list  and  descrip* 
tion  of  all  the  personal  property  owned  by  the  appellant  on 
the  1st  of  April,  1888;  that  on  the  6th  of  May,  1888,  the 
appellant  made  and  delivered  to  the  said  assessor,  for  the 
purpose  of  taxation,  a  list,  schedule  and  statement,  purport- 
ing to  be  a  full,  true  and  correct  list,  schedule,  statement 
and  description  of  all  the  personal  property  of  which  the 
appellant  was  the  owner  on  the  Ist  of  April,  1888,  and 
which  was  then  and  there  subject  to  taxation  ;  that  said  list 
so  made  by  the  appellant  and  delivered  to  said  assessor,  was 
not  a  full  statement  of  the  appellant's  moneys  loaned  and 
credits  owing  him,  as  aforesaid,  but  w^  a  false  and  fraudu- 
lent list  in  this,  to  wit,  that  said  list,  schedule  and  statement 
did  not  contain  said  sum  of  moneys,  loaned  by  the  appellant, 
and  credits  owing  him  as  aforesaid,  or  any  part  thereof. 
Wherefore,  etc. 

The  appellant  moved  the  court  that  the  appellee  be  required 
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to  make  the  complaint  more  specific:  ItraL  By  stating 
specifically  what  credits  the  appellant  was  the  owner  of  on 
the  Ist  of  April,  1888,  giving  the  amounts  of  each,  if  the 
same  consisted  of  mord  than  one  item.  Second.  By  stating 
what  part  of  said  credits  was  for  money  loaned  and  to  whom 
said  money,  if  any,  was  loaned. 

The  motion  was  overruled  and  exception  taken. 

Counsel  for  the  appellee,  in  their  brief,  say  that  the  com* 
plaint  was  as  specific  as  the  appellant  was  entitled  to,  and  as 
fall  as  it  was  practicable  for  the  appellee  to  give. 

We  are  of  the  opinion  that  the  appellant  was  entitled  to 
a  more  specific  statement  of  the  moneys  loaned  and  credits 
owing  him,  which  he  was  charged  as  withholding  fiilsely  and 
fraudulently  from  the  assessor.  A  sam  exceeding  t«n  thou« 
sand  dollars  was  involved,  and  it  was  not  unreasonable  for 
the  appellant  to  demand,  and  for  the  appellee  to  be  required 
to  make,  provided  he  could  do  so,  a  more  specific  statement 
of  the  facts  which  would  be  relied  on  in  the  trial.  This  the 
appellant  was  fairly  entitled  to,  that  he  might  be  informed 
with  reasonable  certainty  what  proof  would  be  attempted  by 
the  appellee,  and  how  to  prepare  his  defence. 

In  Volger  v.  Sidener,  86  lud.  545,  which  was  an  action  by 
a  purchaser  of  real  estate  at  sheriff's  sale,  to  enjoin  the  sale 
of  the  real  estate  for  delinquent  taxes,  the  complaint  alleg- 
ing that  the  delinquent  owner  had  leviable  personal  property, 
etc.,  a  motion  to  make  more  specific  by  a  particular  descrip- 
tion of  the  personal  property  was  held  to  be  well  taken,  and 
the  case  was  reversed  because  of  the  overruling  of  the  motion 
by  the  lower  court.  The  court  said  that  ^'  the  complaint 
should  state  the  specific  kind  of  personal  property.  If  it 
consisted  of  live  stock,  grain ,  farming  utensils,  household 
goods,  money,  etc.,  it  should  be  stated.'' 

Money  is  loaned  in  various  ways,  and  by  credits  is  meant 
whatever  is  due  to  the  party  from  any  other  person,  company 
or  corporation,  in  the  shape  of  labor,  property  or  money. 

If,  in  the  case  cited,  and  other  cases  not  unusual  in  their 
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character^  such  motions  are  sustained^  it  would  seem  that  the 
practice  ought  not  to  be  less  liberal  toward  a  defendant 
where,  as  in  the  case  at  bar,  the  action  is  to  recover  a  stat- 
utory penalty.  If  penal  statutes  must  be  strictly  construed 
because  of  the  tenderness  of  the  law  for  the  rights  of  indi- 
viduals, the  practice  in  the  enforcement  of  such  statutes 
should  not  be  altogether  out  of  harmony  with  the  reason 
upon  which  that  rule  of  construction  is  founded. 

In  cases  where  moneys  are  loaned,  amounting  in  the  ag- 
gregate to  thousands  of  dollars,  and  where  there  are  credits 
owing  to  the  same  person  amounting  in  all  to  as  much,  it 
would  seem,  from  common  observation  and  experience,  to  be 
not  exceptionally  difficult  to  obtain  information  somewhat 
specific  in  connection  therewith. 

The  appellant's  motion  should  have  been  sustained. 

Having  reached  the  conclusion  that  the  judgment  must  be 
reversed  because  of  the  overruling  of  the  motion  for  an 
order  that  the  complaint  be  made  more  specific,  it  is  not  nec- 
essary for  us  to  examine  other  questions  discussed  by  coun- 
sel, and  which  may  not  again  arise. 

The  judgment  is  reversed,  with  costs. 

Filed  Oct  30, 1891 ;  petition  for  a  rehearing  overruled  Feb.  20, 1892. 


No.  200. 

James,  Adhinistbator,  v.  Gillen. 

(jOVTRACT,^' Member  of  Family. — Servieei, — Infant. — Where  a  niece  resides 
with  her  aunt,  as  one  of  the  family,  there  is  no  obligation  to  pay  for 
services  rendered,  on  the  one  hand,  and  for  board,  lodging,  and  cloth- 
ing on  the  other,  unless  there  is  an  express  promise  to  pay,  or  the  cii^ 
cumstances  are  such  an  to  raise  an  implied  promise.. -Xhis  rule  is  ap- 
plicable to  infants  as  well  as  to  adults;  and  the  infant  can  not,  after 
reaching  its  majority,  disclaim  the  family  relation,  and  recover  the 
value  of  the  services  performed  during  minority. 
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From  the  Patnain  Circuit  Coart. 

T.  E.  Ballard  and  E.  E.  Ballard,  for  appellant. 
H.  H.  Mathiaa  and  8.  A»  Hays,  for  appellee. 

Crumpagkeb,  J. — Mary  Oillen  filed  a  claim  against  the 
estate  of  Sarah  Daugherty,  deceased,  of  which  John  H. 
James  is  administrator,  for  work  and  labor  performed  for 
said  decedent  from  the  first  day  of  August,  1883,  to  the  30th 
day  of  August,  1887.  The  cause  was  tried  by  a  jury,  and  a 
verdict  returned  in  favor  of  the  claimant,  upon  which  judg- 
ment was  rendered. 

The  evidence  showed  that  the  decedent  and  her  brother, 
Henry  Daugherty,  were  both  unmarried  and  past  the  merid- 
ian of  life,  and  they  owned  adjoining  farms  in  Putnam  coun- 
ty. '  There  was  a  house  upon  the  decedent's  farm,  and  she 
and  her  said  brother  entered  into  an  agreement  whereby  they 
were  to  live  together  in  said  house  and  maintain  a  house- 
hold, the  brother  agreeing  to  look  after  the  farms  and  fur- 
nish all  the  provisions  and  clothing,  and  the  decedent  was  to 
attend  to  the  household  affairs.  This  arrangement  had  con- 
tinued for  a  number  of  years  prior  to  the  decedent's  death, 
which  occurred  in  the  latter  part  of  August,  1887.  In  1881 
or  1882  a  sister  of  these  parties  died,  leaving  a  family  of 
four  small  children,  the  oldest  being  the  appellee,  who  was 
then  twelve  or  thirteen  years  of  age.  Soon  after  the  death  of 
this  sister,  Henry  Daugherty  and  the  decedent  took  the  three 
younger  children  into  their  family  and  cared  for  them.  Ap- 
pellee lived  with  her  father  and  another  uncle  until  the  first  of 
August,  1888,  when  the  decedent's  health  began  to  decline, 
and  at  the  request  of  Henry  Daugherty  appellee  also  went  to 
their  home  and  lived  there  with  her  uncle  and  aunt  and 
brothers  and  sisters  until  the  death  of  the  aunt  as  aforesaid. 
Appellee  was  fifteen  years  of  age  at  that  time,  and  the  dece- 
dent's health  was  very  poor,  so  that  she  was  unable  to  do 
much,  if  any,  of  the  household  work,  and  the  burden  of  it  was 
thrown  upon  appellee  and  her  sister,  two  years  younger  than 
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she.  Thej  continaed  to  live  in  thia  manner,  Henry  Daugh- 
erty  Airnisbing  the  provisions  and  clothing  for  all  the  fam* 
ily«  The  decedent  was  a  paralytic,  and  continued  to  grow 
worse  gradually,  until  she  became  quite  helpless  and  re- 
quired a  great  deal  of  care  and  attention,  and  services  were 
required  in  caring  for  her  which  were  very  disagreeable. 
Henry  Daugherty,  appellee,  her  sister  and  brothers,  all  as- 
sisted in  waiting  upon  the  decedent  after  she  became  help- 
less, and  appellee  and  her  sister  undertook  the  burden  of  the 
household  work,  which  they  performed  in  a  very  satisfactory 
manner. 

There  was  evidence  tending  to  show  that  they  all  lived  as 
a  common  fiunily,  and  that  the  appellee  assisted  in  making 
clothes  for  and  caring  for  her  brothers ;  that  she  was  nursed 
through  a  spell  of  sickness ;  that  she  went  in  society  and  to 
church,  and  was  clothed  and  provided  ibr  as  well  as  the 
average  girl  of  her  age  and  station  in  life  in  that  vicinity, 
and  that  Henry  Daugherty  treated  her  with  that  kindness 
and  consideration  with  which  a  parent  would  treat  a  child* 
He  was  her  guardian  during  the  time  she  lived  there.  There 
was  no  contract  or  agreement  whatever  about  compensa- 
tion or  the  terms  upon  which  appellee  was  to  live  with  her 
uncle  and  the  decedent ;  and  she  kept  no  account  of  any  kind, 
and  never  said  anything  about  wages  during  (he  lifetime  of 
the  decedent. 

Upon  the  other  hand,  there  was  evidence  tending  to  prove 
that  appellee  was  compelled  to  perform  work  that  was  ex- 
traordinarily hard  and  distasteful,  and  which  pertained  to 
the  station  of  a  household  servant  or  a  nurse  rather  than  a 
child ;  that  she  was  not  sent  to  school  and  was  very  poorly 
clothed.  Also,  on  one  occasion  Henry  Daugherty,  as  her 
guardian,  charged  her  with  four  dollars  for  medical  treat- 
ment procured  for  her.  The  guardian  in  explanation  of 
this  charge  said  she  visited  at  a  neighbor's  house  where  the 
inmates  were  afflicted  with  measles,  in  disobedience  of  his 
instructions,  and  that  he  warned  her  in  advance  that  if  she 
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became  sick  he  would  not  pay  the  physician's  bill ;  that  she 
contracted  the  measles,  and  he  charged  her  with  the  expense 
of  the  attending  physician. 

The  jury  found  that  appellee's  services  were  worth  $500 
more  than  the  cost  of  her  maintenance. 

Among  other  instructions  the  court  gave  the  jury  the  fol- 
lowing,  which  is  very  vigorously  assailed  by  counsel  for  ap- 
pellants : 

'^  It  is  a  rule  of  law  that  where  persons  standing  in  the 
relation  toward  each  other  occupied  by  the  plaintiff  and  the 
deceased,  that  of  aunt  and  niece,  living  together  as  mem- 
bers of  a  common  family,  there  is  no  obligation  to  pay  for 
services  rendered  on  the  one  hand  and  for  board,  lodging 
and  clothing  on  the  other,  without  there  be  an  express 
promise  to  pay,  or  the  circumstances  be  such  as  to  raise  an 
implied  promise,  but  this  rule  does  not  apply  to  infants,  for 
they  can  not  be  bound  by  the  implied  contract  growing  out 
of  such  a  relation.'^ 

The  objection  urged  against  this  instruction  is,  that  while 
it  states  the  general  doctrine  respecting  the  family  relation 
correctly,  it  erroneously  declares  that  it  does  not  apply  to 
infants,  where  the  relation  is  assumed.  A  minor  is  not  bound 
by  his  express  contract  to  perform  services,  and  may  at  any 
time  renounce  it  and  recover  the  value  of  the  services  per- 
formed, regardless  of  the  contract.  This  proposition  is  so 
fiimiliar  and  well  settled  in  this  State  that  no  citations  are 
needed  to  support  it. 

It  is  insisted  in  defence  of  the  action  of  the  court  that,  if  a 
minor  may  disaffirm  his  express  contract,  he  may,  upon  the 
same  principle,  disaffirm  one  arising  by  implication  of  law, 
and  that  in  the  family  relation  created  by  the  act  of  the 
parties  there  is  an  implied  agreement  that  services  upon  the 
one  hand  shall  compensate  for  maintenance  upon  the  other, 
and  vice  versa. 

Before  there  can  be  a  recovery  for  work  and  labor  in  any 
case,  there  must  be  established  some  kind  of  a  contract,  either 
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express  or  implied.  No  one  can  be  lawfully  charged  for  serv- 
ices performed  for  him  except  upon  the  tbeoiy  of  a  promise 
to  pay  for  such  services.  Where  there  is  no  express  agree- 
ment, but  the  services  are  performed  upon  the  one  side  and 
accepted  on  the  other,  under  such  circumstances  that  reason 
and  justice  would  dictate  that  they  should  be  paid  for,  the 
law  will  imply  a  promise,  and  permit  its  enforcement. 

Where  the  relation  of  the  parties  is  such  that  compensa- 
tion, according  to  human  intercourse,  is  ordinarily  given  and 
received,  the  law  will  create  a  promise  to  pay.  This  is  gen- 
erally the  case  where  there  appears  to  be  no  other  adequate 
motive  than  the  expectation  of  reward  to  prompt  the  per- 
formance of  the  service.  But  where  its  performance  may  be 
accounted  for  upon  grounds  more  probable  than  the  hope  of 
pecuniary  reward,  such  as  acts  of  kindness  and  affection  be- 
tween members  of  a  common  family,  prompted  by  a  sense 
of  love  and  duty,  no  promise  to  pay  will  be  implied. 

Thus  it  was  said  by  the  court  in  Davidwn  v.  Wedchedery 
etc.,  Oo.y  99  N.  Y.  568 :  ^' A  promise  to  pay  for  services  is 
sometimes  implied  by  law  ;  but  this  is  done  only  when  the 
court  can  see  that  they  were  rendered  under  such  circum- 
stances as  authorized  the  party  performing  to  entertain  a 
reasonable  expectation  of  their  payment  by  the  party  solicit- 
ing the  performance.'' 

In  the  case  of  Woods  v.  AyreSy  39  Mich.  345,  the  court 
said :  "  Where  there  is  a  spontaneous  service,  as  an  act  of 
kindness  and  no  request,  or  where  the  circumstances  account 
for  the  transaction  on  some  ground  more  probable  than  that 
of  a  promise  of  recompense,  no  promise  will  be  implied.  The 
contract  connection  is  not  established." 

Upon  this  principle  it  is  universally  held  in  all  cases  where 
the  family  relation  exists,  whether  natural  or  assumed,  in  the 
absence  of  an  express  agreement  or  circumstances  from 
which  an  agreement  may  be  fairly  inferred,  that  no  promise 
will  be  created  by  implication  of  law  to  pay  for  services  upon 
one  hand  or  for  support  upon  the  other.     This  rule  of  law 
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has  its  foundation  in  the  theory  that  the  relation  repels  the 
legal  inference  of  contract  rather  than  in  an  implied  under- 
standing that  the  services  should  compensate,  and  be  com- 
pensated by  the  maintenance. 

It  is  the  policy  of  the  law  to  inculcate  harmony,  confidence 
and  affection  in  the  domestic  relation,  and  this  can  better  be 
accomplished  by  permitting  the  sense  of  filial  regard,  in  a 
large  measure,  to  regulate  the  hearthstone  economy,  than  by 
reducing  it  to  a  mercenary  basis  by  applying  the  rules  relat- 
ing to  master  and  servant.  The  doctrine  applies  with  pe- 
culiar force  to  parent  and  child,  and  those  occupying  that 
relation  by  arrangement  or  adoption,  and  continues  as  long 
as  the  relation  exists,  regardless  of  the  age  of  the  parties* 
Davis  V.  Davis,  85  Ind.  157  ;  Smith  v.  Denman,  48  Ind.  65 ; 
Hays  V.  McOonnelly  42  Ind.  286. 

Nearness  of  kinship  is  influential  only  in  determining 
whether  the  family  relation  does  in  fact  exist,  but  after  such 
relation  is  once  established,  and  the  parties  live  as  members 
of  a  common  family,  the  rule  is  the  same  regardless  of  the 
questions  of  consanguinity  or  affinity. 

Thus  it  was  said  by  Cooley,  J.,  for  the  court  in  Thorp  v. 
Batemarif  37  Mich.  68 :  ^^  The  presumption  always  is  when 
a  child  is  thus  taken  into  a  family,  that  neither  support  nor 
services  are  expected  to  be  compensated,  except  as  the  one 
compensates  the  other ;  in  other  words,  that  the  child  comes 
in  as  a  member  of  the  family,  and  for  the  time  being  occupies 
substantially  the  same  position  as  would  a  member  of  the 
family  by  nature.'' 

This  principle  seems  to  be  generally  recognized  in  this 
country  and  England,  and  courts  apply  it  with  much  vigor 
and  strictness.  Counsel  for  appellee  admit  its  application  to 
parent  and  child  in  the  natural  relation,  and  to  all  members 
of  a  common  family  except  infants  by  adoption.  The  argu- 
ment is  that  the  arrangement  which  creates  the  relation,  and 
carries  with  it  these  consequences,  is  contractual,  and  may  be 
disaffirmed  by  the  infant.     We  can  not  concur  in  this  view. 
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In  our  opinioDy  upon  considerations  of  public  policy,  the 
reasons  are  stronger  in  favor  of  the  application  of  the  doo* 
trine  to  infants  than  to  adults.  The  law  recognizes  the 
home  as  the  most  potent  refining  and  humanizing  agency 
known  to  our  civilization,  and  its  policy  is  to  encourage  the 
extension  of  its  hospitalities  to  those  who  by  the  hand  of 
misfortune  may  have  been  deprived  of  its  protection  and 
beneficent  influences.  But  if  one,  out  of  a  benevolent  dispo- 
sition, should  adopt  a  parentless  child  into  his  family  as  a 
member  thereof,  and  faithfully  perform  the  office  of  parent 
to  it,  and  the  child,  upon  reaching  its  majority,  should  be 
permitted  to  convert  the  relation  into  that  of  master  and 
servant,  and  recover  whatever  a  court  or  jury  might  conclude 
the  services  were  worth  over  and  above  the  cost  of  support 
in  dollars  and  cents,  the  result  would  be  deplorable.  It 
would  close  all  of  the  private  homes  of  the  country  against 
the  orphan.  The  only  case  cited  which  supports  this  mis- 
chievous doctrine  is  Oamer  v.  Board,  27  Ind.  323,  and 
the  authorities  cited  in  that  case  in  support  of  the  decision 
all  relate  to  the  disaffirmance  by  an  infant  of  an  express  con- 
tract for  labor.  The  court  evidently  lost  sight  of  the  im- 
portant distinction  between  the  relations  of  parent  and  child 
and  master  and  servant. 

In  a  large  sense,  the  law  is  the  guardian  of  the  in&nt,  and 
permits  him  to  assume  with  another  the  relation  of  parent 
and  child  without  involving  contractual  obligations  upon 
the  part  of  either,  upon  the  theory  that  such  arrangement  la 
beneficial  to  the  infant. 

The  case  of  WilUams  v.  Hutchinsofiy  3  N.  Y.  312,  was  ao 
action  to  recover  wages  for  services  performed  by  the  plain- 
tiff during  his  minority.  The  defendant  stood  in  loco  parentis 
to  him,  but  it  wa^  contended  that  the  infant  could  disclaim 
the  relation  and  recover  upon  an  implied  promise  to  pay. 
This  doctrine  was  denied,  the  court  saying :  '*  The  counsel 
for  the  appellant  assumes  that  the  plaintiff,  because  he  was 
an  infant,  could  not  consent  to  any  arrangement  by  which 
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he  should  waive  the  right  to  olaim  wages  for  his  services. 
This  is  not  correct.  An  infant  may  enter  into  a  binding 
contract  which  is  clearly  for  his  benefit.  ^  ^  *  It  being 
clearly  for  the  benefit  of  the  infant  that  he  should  be  pro- 
vided with  a  home,  any  contract  beneficial  to  himself  which 
he  might  make  for  that  purpose,  would  be  binding."  Again, 
the  court  said :  ''  The  referee,  it  is  true,  has  found  that  in 
dollars  and  cents  the  value  of  the  services  exceed  the  cost 
of  maintenance ;  but  these  are  not  the  only  benefits  which 
the  plaintiff  has  received.  There  are  considerations  grow* 
ing  out  of  the  relation  which  the  parties  sustain  to  each  other 
which  can  not  be  computed  in  money.'' 

The  same  question  was  decided  in  fche  same  way  by  the 
Supreme  Court  of  Vermont,  in  the  case  of  Ormaby  v.  Itho<id$, 
69  Vt.  506.  In  the  latter  case  the  court  based  the  decision 
upon  the  ground  that  an  infant  could  enter  into  a  binding 
contract  for  necessaries,  and  was,  therefore,  bound  by  the 
arrangement  which  established  the  relation  of  parent  and 
child. 

In  the  case  of  Hudson  v.  I/iUzy  6  Jones  (N.  C),  217,  the 
court  held  an  infiint  bound  by  such  arrangement.  In  speak- 
ing  of  the  plaintiff's  claim  the  court  quoted  approvingly  the 
language  of  Buffin,  J.,  in  Williatna  v.  Bames,  3  Dev.  349, 
as  follows :  ''  Such  claims  ought  to  be  frowned  on  by  courts 
and  juries.  To  sustain  them,  tends  to  change  the  character 
of  our  people,  cool  domestic  regard,  and  in  the  place  of  con- 
fidence,  sow  jealousies  in  families." 

The  same  principle  received  the  unqualified  sanction  of 
the  court  in  each  of  the  following  cases :  Slarkie  v.  Perry, 
71  Cal.  496;  Oerber  v.  Bauerlinty  17  Ore.  115;  MobUy  v. 
WMy  83  Ala.  489;  Dodson  v.  McAdams,  96  N.  C.  149; 
Def ranee  v.  Austin,  9  Pa.  St.  309 ;  BarhiU's  Appeal,  126  Pa. 
St.  404 ;  Ryan  v.  Lynch,  9  Mo.  App.  18 ;  Williams  v.  WUl- 
iams,  132  Mass.  304;  Smith  v.  Johnson,  45  Iowa,  308; 
Wyley  v.  Bull,  41  Kan.  206 ;   Weir  v.  Weir,  3  B.  Mon.  645. 

In  this  State  an  infant  is  liable  upon  an  implied  contract 
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for  necessaries,  though  he  is  not  bound  by  his  express  con- 
tract, as  the  consideration  may  be  always  inquired  into. 
Ayera  v.  Bums^  87  Ind.  245  ;  Price  v.  8ander$,  60  Ind.  810 ; 
Henderson  v.  Fox,  5  Ind.  489. 

It  is  impossible  to  estimate  the  value  of  the  comforts^  dis- 
cipline and  training  of  the  home  upon  a  pecuniary  basis,  and 
we  think  the  correct  rule  is  that  in  the  domestic  relation, 
though  assumed,  the  parties  do  not  occupy  the  contractual 
stdtuSy  and  there  is  no  basis  for  implied  promises  upon  either 
hand.  The  la^  will  permit  one  to  assume  the  relation  of  a 
parent  towards  an  infant,  and,  if  he  honestly  and  faithfully 
performs  the  obligations  incident  thereto,  the  infant  will  not 
be  allowed  to  convert  the  relation  into  that  of  master* and 
servant. 

This  relation  implies  mutual  obligations  and  duties,  and  if 
the  foster  parent  should  disregard  his  obligations,  and  im- 
pose burdens  upon  the  infant  without  supplying  the  corres- 
ponding benefits  of  a  home  and  proper  training,  the  relation 
would  be  destroyed,  as  it  would  be  unjust  for  the  parent  to 
exact  the  fulfilment  of  the  obligations  of  a  child,  and  give 
in  return  only  such  support  and  protection  as  would  be  due 
from  a  master  to  a  servant. 

While  the  case  of  Gamer  v.  Board,  supra,  has  not 
been  expressly  overruled,  it  has  been  overruled  in  effect  hj 
later  decisions  of  the  Supreme  Court  of  this  State,  in  which 
the  doctrine  of  this  opinion  has  been  recognized,  by  impli* 
cation  at  least,  as  applicable  to  infants.  Lockwood  v.  Rdh- 
bine,  125  Ind.  398 ;  Wright  v.  McLarinan,  92  Ind.  103  ; 
Brown  v.  Yaryan,  74  Ind.  305 ;  Medaker  v.  Eichardson,  72 
Ind.  323 ;  Hays  v.  MoConneU,  42  Ind.  285. 

In  the  case  before  us,  whether  the  parties  lived  together  as 
members  of  a  common  family  or  as  master  and  servant  is  a 
mixed  question  of  law  and  fact,  and  belongs  to  the  jury,  un- 
der proper  instructions  from  the  court.  If  they  lived  in  the 
former  relation,  there  could  be  no  recovery  in  the  absenoe  of 
an  express  contract,  or  circumstances  from  which  it  is 
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sonably  apparent  that  compensation  was  expected  on  the  one 
hand  and  intended  to  be  given  on  the  other. 

It  follows  that  the  court  erred  in  giving  the  instruction. 

We  intimate  no  opinion  upon  the  sufficiency  of  the  evi- 
dence to  support  the  verdict^  as  the  cause  will  be  tried  upon 
another  theory,  and  that  question  may  not  arise  again. 

The  judgment  is  reversed,  with  instructions  to  grant  a  new 
trial. 

Filed  Feb.  2,  1892. 


^— 


No.  286. 

The  Town  of  Monticeli/O  v.  Fox  et  al. 

Municipal  (^obpobation.  — Defective  Drainage,  — Failure  to  Proffide  Drotn- 
age. — Liability  of  Town. — A  ditch  was  established  by  decree  of  court, 
upon  petition  of  a  property-owner.  The  ditch  in  part  ran  through 
a  town,  but  the  town  had  nothing  to  do  with  its  construction,  and 
never  repaired  it  or  drained  into  it,  and  had  no  relation  to  it  saye 
that  the  greater  portion  thereof,  if  not  all  of  it,  so  far  as  it  was  com* 
pleted,  was  within  the  corporate  limits,  and  the  town  had  been  assessed 
for  benefits  to  certain  of  its  streets  and  had  paid  such  assessments. 

H^  that  ther  owner  of  property  in  the  town  which  was  damaged  by  rea- 
son of  defects  in  said  ditch  could  not  maintain  an  action  against  the 
town,  since  a  municipal  corporation  is  not  responsible  for  failure  to  ex- 
ercise its  power  to  provide  drainage. 

P&ACncB. — Sustaining  Demurrer  to  Certain  JParagrapke. —  When  not  Error.-^ 
There  is  no  available  error  in  sustaining  a  demurrer  to  the  second  and 
third  paragraphs  of  an  answer  when  the  material  matters  alleged  in 
said  paragraphs  were  admissible  in  evidence,  and  were  admitted  under 
the  first  paragraph  of  answer. 

From  the  White  Circuit  Court. 

W.  S,  Hartman  and  W.  H.  Hamdk,  for  appellant. 

T.  F.  Palmer^ Spencer,  J.  H.  Owdd  and  O.  R.  El- 

dridge,  for  appellees. 
Vol-.  3.— 31 
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Black,  J. — ^A  demarrer  to  the  second  and  third  para- 
graphs of  the  appellant's  answer  was  sustained  ;  but  the  ap- 
pellant was  not  injured  by  this  action  of  the  court,  for  the 
material  matters  alleged  in  these  paragraphs  were  admissible 
in  evidence,  and  were  admitted  under  the  first  paragraph  of 
answer,  which  was  the  general  denial. 

The  appellant's  motion  for  a  new  trial  was  overruled,  and 
we  have  examined  the  evidence. 

The  facts  of  the  case,  stated  as  briefly  as  may  be,  were  as 
follows : 

The  appellees  owned  two  lots  in  the  town  of  Monticello, 
adjoining  the  western  boundary  of  the  town.  A  street, 
known  as  Main  Cross  street,  extended  along  the  north  side 
of  said  lots. 

The  portion  of  said  street  which  ran  through  this  section 
of  the  town  had  been,  before  the  territory  through  which  it 
ran  was  brought  within  the  corporate  limits,  a  part  of  a  road 
running  westward  from  the  town. 

Along  the  east  side  of  said  lots  extended  another  street,  the 
name  of  which  did  not  seem  to  be  known  by  the  witnesses. 
One  of  the  appellees,  who  was  a  witness,  and  who  resided 
on  said  property  of  the  appellees,  did  not  know  the  name  of 
this  street,  but  it  was  agreed  on  the  trial  that  it  was  Third 
street. 

Immediately  south  of  the  intei*section  of  these  streets 
was  a  large  pond,  which  extended  across  Third  street  and 
covered  a  portion  of  the  lots  of  the  appellees  when  they  be- 
came the  owners  thereof  in  1883.  Along  each  side  of  Main 
Cross  street  was  a  shallow  ditch,  made  by  throwing  up  the 
earth  to  raise  the  roadway.  For  many  years  there  had  been 
a  culvert  connecting  these  ditches  near  the  northeast  corner 
of  said  lots.  After  this  part  of  the  road  became  a  part  of 
the  street,  a  tile  culvert  had  been  put  in  by  the  town  at  this 
place  on  a  level  with  the  ditches  on  either  side,  and  tlie  town 
had  put  some  gravel  on  the  street.  The  town  had  not  im- 
proved or  changed  the  street,  except  by  so  replacing  the  old 


NOVEMBER  TERM,  1891.  483 

The  Town  of  Sionticello  v.  Fox  et  aL 

culvert,  and  by  so  gravelling  the  roadway,  the  last  work  done 
by  the  town  being  the  placing  of  some  gravel  there  about 
fourteen  or  fifteen  years  before  the  trial.  Water  flowed  into 
said  pond  along  Third  street  from  the  south  and  from  the 
north,  that  coming  from  the  north  passing  through  said  cul- 
vert. About  one  hundred  and  fifty  feet  north  of  said  cul- 
vert was  a  ridge,  or  elevation,  and  the  water  which  came 
through  the  culvert  was  the  surface  drainage  of  the  ground 
lying  between  said  elevation  and  the  street  and  that  which 
flowed  through  said  road  ditches,  which  extended  some  rods 
eastward  and  westward,  with  slight  descent  towards  the  cul- 
vert, and  drained  the  roadway  and  adjacent  ground. 

The  pond  was  a  natural  depression,  containing  water  dur- 
ing a  considerable  portion  of  the  year,  and  all  the  water  that 
collected  in  it  was  water  that  would  flow  thither  naturally, 
and  its  quantity  was  not  appreciably  increased  by  reason  of 
any  artificial  change  mentioned  above. 

In  February,  1884,  under  the  provisions  of  the  act  of 
April  8th,  1881  (R.  S.  1881,  section  4273,  et  aeq,),  as  amended 
by  the  act  of  March  8th,  1883  (Acts  of  1883,  p.  173),  pro- 
viding that  any  owner  or  owners  of  lands  which  would  be 
benefited  by  drainage,  which  could  not  be  accomplished  in 
the  best  and  cheapest  manner  without  aflecting  other  lands, 
might  secure  such  drainage  by  proceedings  upon  petition  to 
the  circuit  court,  or  the  superior  court,  the  White  Circuit 
Court,  in  a  proceeding  commenced  on  petition  of  one  John 
H.  Day,  established  a  certain  drain  in  Union  township. 
White  county,  referred  to  by  the  witnesses  in  the  case  before 
us  as  the  Day  Tile  Ditch,  and  directed  one  of  the  commis- 
sioners of  drainage  of  said  county,  one  Orton,  to  construct 
said  drain. 

Assessments  of  benefits  were  made  on  the  owners  of  cer- 
tain lands,  on  certain  railroad  companies,  on  the  town  of 
Monticello,  on  said  Union  township,  and  on  the  owners  of 
many  lots  in  said  town.  The  appellees  were  assessed  as  the 
owners  of  their  said  lots,  and  they  paid  their  assessment. 
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The  greater  portion  of  the  course  of  the  projected  work 
lay  within  the  corporate  limits  of  said  town. 

Said  Orton,  as  such  commissioner,  commenced  the  making 
of  the  drain  at  its  outlet  at  the  Tippecanoe  river,  in  1884. 
Its  course  ran  thence  northwestwardly  to  a  point  in  Third 
street  near  the  northeast  corner  of  the  lots  of  the  appellees ; 
thence  northward  and  northwestward  toward  certain  distant 
ponds.  During  the  season  of  1884,  the  drain  was  constructed 
from  its  outlet  past  the  property  of  the  appellees.  Said 
Orton  continued  the  construction  in  later  years,  but  at  tlie 
time  of  the  trial,  in  February,  1890,  the  commissioner  still 
had  charge  of  the  work,  which  still  remained  unfinished. 
The  drain  was  constructed  of  two  ten-inch  tiles  buried  sev- 
eral feet  beneath  the  surface. 

In  1888,  the  appellees  constructed  on  their  said  lots  a  two- 
story  brick  dwelling-house,  with  a  cellar  beneath  it.  At 
different  times  they  filled  up  the  pond  where  it  encroached 
upon  the  lots.  The  house  was  built  upon  the  highest  por- 
tion of  the  lots,  where  the  surfiice  was  as  high  as  the  surface 
of  Main-Cross  street  or  hieher.  Thev  connected  said  eel- 
lar  by  tiling  and  pipes  with  said  Day  Tile  Ditch  in  Third 
striH^t.  Before  the  walls  of  the  cellar  were  completed,  the 
cellar  was  fiovnled,  and  the  walls  of  several  feet  in  height  were 
iwer^il  with  water,  which  flowed  in  through  .said  oonnection 
with  said  ditch.  After  the  house  was  completed  the  water 
oame  into  the  cellar  through  said  connection  with  the  ditch, 
and  when  the  appellees  shut  it  off  from  such  access  by  clos- 
ing the  connecting  pipe  at  its  end  in  the  cellar,  the  water 
bur?t  through  the  eenunreil  floor  of  the  cellar.  Many  times 
the  cellar  had  been  thus  flvxvied.  and  the  water  firom  said 
{v>nd  had  ot^en  backed  up  and  covered  a  eonsiderable  por- 
tion of  said  lots* 

The  evidetuv  showed  that  said  Dav  Tile  Diteh  kad  been 
obstruored  at  various  points  between  its  outlet  and  the  prop- 
erty of  the  arrvlicxSs  ar.d  that  it  had  been  repaired  at  points 
in  that  iiuerval  by  e^^rtain  persons  across  and  bencttdi  ythooe 
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private  groands  it  was  oonstracted,  and  by  said  drainage  com- 
missioner. Before  the  construction  of  said  ditch  there  had 
been  a  shallow  open  ditch  running  from  said  pond  in  a  south- 
eastward direction^  by  which  some  portion  of  the  water  which 
accumulated  there  flowed  off.  This  surface  ditch  had  been 
filled  up  by  a  base-ball  club  after  the  tile  ditch  was  con- 
structed on  this  part  of  its  course.  It  appeared  that  if  the 
tile  ditch  had  been  in  good  repair  below  the  premises  of  the 
appellees^  and  if  there  had  been  an  opening  into  the  ditch  at 
the  pond  for  the  direct  ingress  of  the  water,  the  appellees 
would  not  have  suffered  damage  from  the  water. 

The  appellees,  as  one  of  them  testified,  tapped  the  tile  ditch 
and  made  said  connection  therewith  without  any  permission 
from  the  town.  At  one  time,  when  the  property  of  the  ap* 
pellees  was  so  flooded,  one  of  the  appellees  showed  the  prem- 
ises to  the  town  marshal.  It  did  not  appear  that  the  town 
had  ever  repaired  the  ditch,  or  had  ever  drained  into  it,  or 
that  the  town  had  any  relation  to  l^e  ditch  except  that  the 
greater  portion  thereof,  if  not  all  of  it  so  fiir  as  it  was  com- 
pleted, was  within  the  corporate  limits,  and  the  town  had 
been  assessed^'for  benefits  to  certain  of  its  streets  and  had 
paid  such  assessments. 

There  were  two  paragraphs  of  the  complaint.  In  the  first 
it  was  alleged,  among  other  things,  that  the  appellant  had 
sole  jurisdiction  for  the  improvement  and  drainage  of  streets, 
and  the  building  and  construction  of  sewers  and  drains,  within 
the  corporate  limits  of  said  town,  and  had  adopted  and  main- 
tained a  system  of  sewerage  and  drainage,  and  so  constructed 
the  drains,  sewers  and  ditches  that  the  rain  falling  upon  a 
vast  amount  of  territory,  to  wit,  a  space  of  about  five  hun- 
dred acres,  had  been  caused  to  flow  into  and  upon  said  Third 
street  at  and  near  the  place  where  it  intersects  said  Main- 
Cross  street  in  front  of  the  appellees'  said  property,  and  that 
thence  the  plan  of  said  system  was  to  convey  said  water  by 
gutters  and  sewers  into  Tippecanoe  river,  etc. ;  and  that  al- 
though the  appellant,  by  said  system  of  sewerage  and  drain- 
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age  adopted  by  her^  had  vastly  increased  the  volnme  of  water 
flowing  by  said  grounds  of  the  appellees^  yet  the  appellant 
had  failed  to  provide  a  sufficient  way  of  exit  and  egress  for 
such  increased  volume  of  water ;  also^  that  the  appellant  had 
so  negligently  and  unskilfully,  and  in  such  an  imperfect  and 
defective  manner,  constructed  and  maintained  the  drainSy 
ditches  and  sewers  along  said  Main  Cross  street,  leading  from 
the  west  and  from  the  east,  and  throngh  the  fields  leading 
from  the  northwest,  to  and  near  the  intersection  of  said  Third 
street  and  said  Main  Cross  street,  fronting  said  grounds  of 
the  appellees,  and  had  so  negligently,  etc.,  constructed  and 
maintained  the  drains,  ditches  and  sewers  leading  from  said 
intersection  toward  said  river,  by  making  and  keeping  said 
drains  and  sewers  insufficient  in  size  and  capacity  to  carry  olT 
the  water  which  was  compelled  to  pass  through  them,  and  by 
obstructing  all  other  egress  for  said  water,  and  by  sufiering 
and  permitting  said  sewers  and  drains  leading  from  said  in- 
tersection  to  become  and  remain  stopped  up  so  as  to  prevent 
and  obstruct  the  flow  and  passage  of  the  water  so  brought  to 
said  intersection,  and  to  dam  up  the  water  and  cause  it  to 
back  and  rise  and  stand  in  front  of  said  propeny  of  the  ap- 
pellees, and  to  flow  into  the  cellar  of  the  appellees,  etc. 

In  the  second  paragraph  of  the  complaint  it  was  alleged, 
among  other  matters,  that  the  appellant  constructed,  and 
caused  to  be  constructed,  accepted,  adopted  and  maintained 
on  and  along  the  north  side  of  Main  Cross  street,  and  for  a 
distance  one-half  mile  northwestwardly,  ditches  and  drains, 
so  as  to  gather  together  out  of  the  natural  channels  and  to 
accumulate  into  one  body  and  stream  all  the  water  for  the 
distance  of  two  hundred  yards  eastwardly,  four  hundred  yards 
westwardly,  and  three  hundred  yards  northwestwardly  on  the 
north  side  of  Main  Cross  street,  which  was  so  elevated  that 
it  formed  an  obstruction  to  said  water  so  accumulated,  and 
prevented  it  from  overflowing  and  damaging  said  property 
of  the  appellees;  that  appellant  constructed,  maintained, 
adopted  and  accepted  a  ten-inch-tile  culvert  under  and  across 
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sftid  Main  Cross  street  north  of  said  property  of  the  appel- 
leeSy  in  such  maDner  that  said  water  so  aecamulated  and  col- 
lected out  of  its  natural  course  and  channels  was  made  to 
overflow  said  property,  etc. 

Under  the  act  of  March  11,  1867  (sections  3392,  8406, 
R.  S.  1881),  the  board  of  trustees  of  any  incorporated  town 
has  full  power  and  authority  to  construct  and  repair  any 
sewer  along  any  street  or  alley  in  such  town,  or  along  any 
part  of  a  street,  block,  or  square,  in  such  town,  and  such 
trustees  are  expressly  made  the  sole  judges  of  the  necessity 
and  utility  of  the  construction  of  such  sewer. 

Proper  proceedings  are  provided  for  by  said  act  for  the 
construction  of  sewers  by  said  board,  and  for  the  payment  of 
the  cost  of  such  construction ;  and  it  is  provided  (section 
3405)  that  said  board  shall  provide,  by  an  ordinance,  *^  for 
the  protection  of  said  sawer  a'nd  the  manner  and  terms  that 
any  person  or  persons  may  tap,  open,  or  intersect  said  sewer; 
and  no  person  shall  be  allowed  to  tap,  open,  or  intersect,  or 
in  any  manner  interfere  with  the  same,  without  first  procur- 
ing a  permit  from  said  board  of  trustees.^' 

The  board  of  trustees  of  an  incorporated  town  has  power 
to  lay  out,  open,  grade  and  otherwise  improve  the  streets, 
alleys,  sewers,  sidewalks  and  crossings,  and  to  keep  them  in 
repair,  and  to  vacate  the  same  (section  3333,  R.  S.  1881,  cl. 
9),  and  said  board  is  given  exclusive  power  over  the  streets, 
alleys,  highways  and  bridges  within  the  corporate  limits  (sec- 
tion 3367,  R.  S.  1881),  and  provision  is  made  for  the  mode 
in  which  the  improvement  of  a  street  may  be  sought  and  ac- 
complished (section  3363,  R.  S.  1881,  et  seq.) 

Tt  is  a  well  established  doctrine  that  a  municipal  corpora- 
tion is  not  liable  to  an  action  for  damages  accruing  by  rea- 
son of  the  failure  of  the  corporation  to  exercise  its  discretion- 
ary powers  of  a  public  or  legislative  character,  as  for  a 
failure  to  provide  drains  and  sewers.  It  is  liable  for  an  in- 
jury accruing  by  reason  of  its  failure  to  perform  a  ministerial 
duty,  or  by  reason  of  its  performance  of  a  ministerial  duty 
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negligently  or  withoat  the  exercise  of  due  skill.  Weis  v. 
City  of  Madisoriy  75  Ind.  241 ;  City  of  Eoansmlle  v.  Decker, 
84  Ind.  325 ;  City  of  Peru  v.  Gleason,  91  Ind.  566 ;  Oity  of 
Anderson  v.  East,  117  Ind.  126 ;  Stackhouae  v.  City  of  La^ 
fayette,  26  Ind.  17 ;  Oity  of  Lafayette  v.  Timberlake,  88  Ind. 
330;   Wheeler  v.  Gty  of  Plymouth,  116  Ind.  158. 

The  act  of  directing  the  construction  of  a  drain,  or  a  sys- 
tem of  drainage,  is  a  legislative  act,  but  the  construction  of 
the  drain,  or  the  system  of  drainage,  is  the  performance  of  a 
ministeral  duty.* 

A  municipal  corporation  is  not  liable  usually  for  dam- 
ages arising  from  the  necessary  and  usual  results  of  a  proper 
exercise  of  its  statutory  authority,  unless  there  be  ex- 
press provision  of  law  for  the  payment  of  damages.  It  is 
« not  responsible  for  consequential  damage  from  the  proper 
and  skilful  construction  of  its  streets  or  sewers,  but  only 
for  the  results  of  negligence  or  unskilfulness  in  the  prose- 
cution of  the  work ;  though  this  doctrine  may  not  be  in- 
voked to  justify  a  direct  invasion  of  private  property.  If 
a  municipal  corporation  divert  surface-water  from  its  natural 
courses,  and  collect  it  into  an  artificial  channel,  and  dis- 
charge it  in  increased  quantity,  or  in  new  currents,  upon  the 
lauds  of  others,  thereby  casting  upon  such  lands,  in  artificial 
channels,  water  which  otherwise  would  not  have  found  its 
way  thither,  the  corporation  is  liable  for  the  damage  so  oc- 
casioned. 6  Am.  &  Eng.  Encyc.  of  Law,  22 ;  Dillon  Mun. 
Corp  ,  sections  1047*,  1051 ;  Davis  v.  City  of  CrawfordwUle, 
119  Ind.l;   Weis  v.  Gty  of  Madison,  75  Ind.  241. 

A  municipal  corporation  is  not  exempt  from  liability  for 
damage  accruing  through  its  failure  to  provide  means  of 
drainage  where  a  necessity  for  the  drainage  has  been  created 
by  the  act  of  the  corporation.  Where,  by  a  system  of  drain- 
age made  by  it,  a  great  body  of  water  has  been  conducted  to 
a  place,  and  caused  to  accumulate  there,  the  corporation  is 
liable  for  failure  to  provide  a  way  of  escape  for  the  water,  so 
that  it  will  not  damage  adjoining  private  property.    Oity  of 
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Indianapolu  v.  Lawyety  38  Ind.  348 ;  Weis  y.  Oity  of  Mad- 
tBoUy  supra;  City  of  Evansville  v.  Decker ^  supra;  Oity  of 
OrawfordaviUe  v.  Bond,  96  Ind.  236 ;  City  of  Fori  Wayne  v. 
Coombs,  107  Ind.  75;  Gity  of  Terre  HauU  v.  Hudnut,  112 
Ind.  642. 

A  municipal  corporation  is  liable  for  the  flooding  of  pri- 
vate property  through  neglect  to  keep  its  severs  in  proper 
repair.  **  There  is  a  municipal  liability  where  the  property 
of  private  persons  is  flooded,  either  directly  or  by  water  or 
sewage  being  set  back,  when  this  is  the  result  of  the  negli- 
gent execution  of  the  plan  adopted  for  the  construction  of 
gutters,  drains,  culverts,  or  sewers,  or  of  the  negligent  fail- 
ure to  keep  the  same  in  repair  and  free  from  obstruction, 
and  this  whether  the  lots  are  below  the  grade  of  the  streets 
or  not.  The  cases  support  this  proposition  with  great  una- 
nimity.'^     Dillon  Mun.  Corp.,  section  1051. 

A  municipal  corporation  is  liable  to  one  who,  by  its  invi- 
tation or  permission,  for  his  private  benefit,  connects  his 
premises  with  a  sewer  constructed  by  the  corporation,  and 
is  injured  by  the  back  flow  of  water  into  his  premises,  re- 
sulting from  the  negligent  construction  of  the  sewer  or  the 
negligent  failure  of  the  corporation  to  keep  it  in  repair  and 
free  from  obstruction.     Oity  of  Fort  Wayne  v.  Coombs,  supra. 

But  this  rule  does  not  apply  where  the  owner  of  the  prem- 
ises has  voluntarily  tapped  the  public  sewer,  and  made  the 
connection  therewith  without  invitation  or  authority.  Dar^ 
ling  V.  (Hty  of  Bangor,  68  Maine,  108 ;  Barton  v.  City  of 
Syracuse,  36  N.  Y.  64;  Kosmak  v.  Mayor^  etc.,  53  Hun, 
329 ;  City  of  Atlanta  v.  Word,  78  Ga.  276. 

Staie,  ex  rel.,  v.  Jackson,  118  Ind.  553,  was  an  action  to  col- 
lect an  assessment  made  upon  lands  of  the  defendants  situated 
in  a  town,  for  the  construction  of  a  drain  under  the  provisions 
of  the  drainage  law  of  1881,  under  which,  as  amended  in  1883, 
said  Day  Tile  Ditch  was  constructed.  It  was  decided  that 
the  jurisdiction  of  the  circuit  court  to  establish  the  ditch 
and  levy  assessments  therefor  upon  property  within  the  cor- 
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porate  limits  of  the  town  coald  not  be  questioned  by  the  de- 
fendants in  that  action ;  that  the  judgment^  although  erro- 
neous, oould  not  be  attacked  collaterally  by  a  person  properly 
in  court  in  the  cause. 

It  need  not  be  determined  whether  the  appellees  were  con- 
cluded as  to  the  validity  of  the  orders  of  the  circuit  court  in 
the  ditch  proceeding,  or  whether  the  control  of  the  ditch 
actually  exercised  by  the  commissioner,  under  the  supervis- 
ion of  the  court,  was  a  valid  control.  The  question  here  is 
whether  the  appellant  negligently  performed  or  failed  to  per- 
form a  ministerial  duty. 

The  appellant^  as  appears  from  the  evidence,  did  not,  by 
any  drain  or  system  of  drainage  constructed  or  adopted  by 
it,  cause  water  to  be  gathered  into  a  channel  and  to  be  cast 
directly  upon  the  property  of  the  appellees,  or  to  accumu- 
late out  of  its  natural  courses  upon  or  near  to  said  property 
without  means  of  escape,  and  did  not  by  reason  of  its  neg- 
ligent construction  or  maintenance  of  any  drain  or  sewer 
cause  water  to  set  back  upon  said  property  or  to  flow  back 
into  the  cellar  of  the  appellees  through  said  connecting  drain 
constructed  by  the  appellees. 

We  need  not  inquire  what  would  have  been  the  effect 
upon  the  question  of  the  appellant's  liability  if  it  had  actu- 
ally assumed  control  over  the  Day  ditch,  constructed  under 
the  order  and  supervision  of  the  circuit  court  along  and 
across  streets  and  across  the  lots  of  private  owners,  and  still 
unfinished  and  still  controlled,  tnanaged  and  repaired  by  the 
commissioner  of  drainage  for  the  county,  pursuant  to  the 
orders  of  said  court. 

It  does  not  appear  that  the  municipal  corporation  had 
ever  assumed  as  much  right  to  interfere  with  the  ditch  as 
had  been  exercised  by  the  appellees.  Like  the  appellees,  the 
town  had  been  assessed  and  had  paid  the  assessment,  but  it 
had  not  undertaken  to  make  any  use  of  the  ditch  or  to  ex- 
ercise any  jurisdiction  over  it.  The  damage  to  the  appel- 
lees accrued   from    the  defective   construction  of  the  tile 
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ditch  or  the  obstructions  aloDg  its  course  occasioned  by  di- 
lapidation and  want  of  proper  repairs.  They  built  their 
bouse  and  connected  it  with  the  drain  when  it  was  in  such 
defective  condition.  Their  action  against  the  appellant  is 
an  attempt  to  hold  the  municipal  corporation  liable  for  fail- 
ure to  exercise  its  legislative  power  to  provide  drainage  for 
a  certain  district  of  the  town. 

The  finding  for  the  appellees  was  not  sustained  by  suffi- 
cient evidence. 

The  judgment  is  reversed,  and  the  cause  is  remanded  for 

a  new  trial. 

* 

Filed  Oct  29, 1891 ;  petition  for  a  rehearing  overmled  Jan.  23, 1892. 


Na228. 
BisOCK  ET  AL.  V.  HaSELTIKE. 

COLIATEBAL  StTFPOBT.— O&fi^orfum  cf  Party  Bemomng. — NoUoe  to  Adjoining 
I\iiperty'Owner, — Whenever  a  partj  makes  improvements  on  his  own 
lands  which  endanger  the  land  of  his  neighbor,  he  must  supply  walls 
or  other  sufficient  substitutes  for  the  support  which  he  removes.  This 
obligation  is  limited  to  the  support  of  the  land  in  its  natural  condition, 
and  if  the  neighbor's  land  shall  be  weighted  with  buildings  or  other 
burdens,  the  owner  of  the  servient  tenement,  in  removing  collateral 
support,  can  be  held  responsible  only  for  such  consequences  as  would 
have  followed  if  the  land  had  not  been  thus  weighted.  Before  pro- 
ceeding to  remove  the  collateral  support  he  should  give  reasonable  no- 
tice of  his  intention,  that  the  owner  of  the  dominant  tenement  may 
have  the  opportunity  to  provide  against  any  threatened  danger. 

Bam B. — Right  of  Party  to  Excavate  His  Own  Land.'^Duty  to  Adjoining  Prop- 
erty-Owner, — Exercise  of  Oare, — An  adjoining  land-owner  has  the  right  to 
excavate  upon  his  own  land  for  all  lawful  uses  and  purposes  which  he 
may  contemplate,  but  he  must  do  so  with  proper  care,  skill  and  regard 
for  the  building  situate  upon  the  adjoining  land.  If  negligence,  want 
of  care,  or  unskilfnlness  is  indulged  in,  and  thereby  the  adjoining 
building  is  injured  or  thrown  down,  the  party  so  doing  the  work  is 
liable.    A  reasonable  degree  of  care  and  skill  is  required.    In  deter- 
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miniag  whether  a  party  has  been  Ruiltj  of  carelessness  in  excavating 
his  own  land  I  reference  may  be  had  to  what  is  usually  done  by  other 
builders  in  similar  cases. 

Principal  and  Aqjemt. — Joini  TofUFeoMon, — The  principal  and  the  agent 
may  be  jointly  sued,  in  an  action  for  damages,  when  the  wrongful  act 
complained  of  is  under  circumstances  which  fairly  charge  them  with  in- 
tending the  consequences  which  followed. 

Special  Finding. — Qeneral  Vtrdia. — Preswm^ion  in  Favor  of. — A  special 
finding  overrides  the  general  verdict  only  when  both  can  not  stand,  and 
the  antagonism  must  be  apparent  upon  the  face  of  the  record.  Every 
reasonable  presumption  must  lie  indulged  in  favor  of  the  general  ver- 
dict, but  nothing  will  be  presumed  in  favor  of  the  special  findings  of 
fact. 

From  the  Howard  Circuit  Court. 

J.  a  Blacklidge,  W.  E.  BlacUidge,  B.  0.  Moon,  J.  (ySrien 
and  (7.  C  Shirley ,  for  appellants. 

J".  W.  Cooper^  B.  F.  Harness  and  C  N.  Pollard,  for  appellee. 

RoBlNBONy  C.  J. — This  action  was  commenced  by  the  ap- 
pellee against  the  appellants,  to  recover  damages  for  injuries 
done  to  his  goods,  wares  and  merchandise,  caused  by  the  al- 
leged careless,  negligent,  and  unskilful  z6ts  of  the  appel- 
lants in  excavating  a  basement  upon  a  certain  part  of  a  lot 
in  the  city  of  Kokomo,  owned  by  the  appellants  Block  & 
Thalman,  by  reason  of  which  a  building  owned  by  Sootton 
&  Scotton,  and  situate  on  the  real  estate  adjoining  thereto, 
and  which  was  occupied  by  the  appellee  as  the  tenant  of 
Scotton  &  Scotton  was  thrown  down,  and  the  appellee's 
wares  and  merchandise  therein  were  thereby  injured  and  de- 
stroyed. 

The  appellants  Block  &  Thaln^n  filed  a  demurrer  to  the 
complaint,  and  the  appellant  John  Y.  Smith  filed  a  sepa- 
rate demurrer  thereto. 

The  demurrers  were  overruled,  and  exceptions  taken. 

The  answer  was  general  denial.  The  cause  was  tried  by  a 
jury.  The  jury  returned  a  general  verdict  for  the  appellee, 
with  answers  to  interrogatories  propounded  by  both  parties, 
by  leave  of  court. 
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The  appellants  Block  &  Thalman  and  the  appellant  John 
V.  Smith  made  separate  motions  for.  judgment  in  their  favor 
on  the  answer  of  the  jury  to  interrogatories,  notwithstand* 
ing  the  general  verdict,  which  motions  were  overruled,  and 
exceptions  taken. 

Thereupon  appellants  filed  a  motion  for  a  new  trial,  which 
was  overruled,  and  exception  taken,  and  judgment  was  ren- 
dered on  the  verdict. 

The  appellants  jointly  assign  as  error :  That  the  court 
erred  in  overruling  the  motion  for  a  new  trial.  The  appel- 
lants Block  &  Thalman  and  the  appellant  John  V.  Smith 
assign  separate  errors:  That  the  court  erred  in  overruling 
the  separate  demurrers  to  the  complaint,  and  that  the  court 
erred  in  overruling  their  separate  motions  for  judgment  in 
their  favor  on  the  answer  by  the  jury  to  the  interrogatorieSi 
notwithstanding  the  general  verdict. 

The  argument  of  counsel  for  the  appellants  is  first  ad- 
dressed to  the  alleged  error  of  the  court  in  its  rulings  on  the 
demurrers  to  the  complaint,  and  it  is  insisted  with  much 
earnestness  and  ability  that  the  demurrers  should  have  been 
sustained. 

It  is  alleged  in  the  complaint  that  Scotton  &  Scotton 
owned  a  certain  part  of  a  city  lot  numbered  thirty-one  in  Eo- 
komo, Indiana,  upon  which  they  had  erected  a  two-story  brick 
business  house,  about  110 /eet  in  length  and  about  22  feet  in 
width,  and  that  it  was  properly  constructed  upon  a  good  and 
snfficient  foundation,  which  was  sufficient  and  secure  for  the 
support  of  said  building;  that  for  more  than  ten  years  im- 
mediately prior  to  the  falling  of  said  building,  by  the  alleged 
negligence  of  the  appellants,  to  wit,  on  the  19th  day  of 
April,  1888,  appellee  had  used,  occupied  and  enjoyed  said 
business  house  upon  said  premises  as  a  tenant  of  said  Scotton 
&  Scotton  and  their  immediate  grantors  as  a  jewelry  store, 
which,  during  all  of  said  time  was  well  known  to  the  appel- 
lants; that  the  appellants  Block  &  Thalman  were  the 
owners  of  the  north  one-third  of  said  lot  and  adjoining  that 
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part  of  said  lot  owned  by  said  Scotton  &  Scotton,  upon 
whieh  said  bnsinesa  house  had  been  erected,  and  was  so  oo- 
eapied  by  the  appellee.  It  is  claimed  by  the  appellee  that 
the  following  averments  in  the  complaint,  taken  in  connee- 
tion  with  the  formal  averments,  and  the  facts  we  have  set 
oat,  constituted  a  cause  of  action  against  the  appellants,  to- 
wit :  **  that  the  appellants  dug  up,  removed  and  hauled 
away  the  dirt  and  clay  the  full  length  of  said  building,  and 
to  the  depth  of  from  six  to  seven  feet,  and  so  close  to  said 
building  as  to  weaken  and  destroy  the  foundation  and  sup- 
port thereof,  and  that  they  also  dug  up  and  removed  a  portion 
of  the  street  and  sidewalk  which  also  supported  said  build- 
ing occupied  by  the  appellee,  and  that  appellants  did  not  in 
any  way  shore  up,  brace,  protect  or  support  said  bailding 
or  any  part  thereof  to  make  the  same  safe  and  secure,  al- 
though appellants  well  knew  by  their  wrongful,  careless  and 
negligent  act«  in  making  said  excavation  that  they  had 
greatly  weakened  the  support  and  foundation  of  said  build- 
ing, and  rendered  it  weak  and  liable  to  fall ;  that  said  negli- 
gent and  wrongful  acts  were  done  and  performed  by  the 
appellants  and  under  their  direction  and  with  their  full 
knowledge  and  consent,  and  that  said  acts  were  done  at 
divers  times  from  the  1st  day  of  November,  1887,  till  the 
19th  day  of  April,  1889;  that  by  reason  of  the  negligent, 
careless  and  unskilful  manner  in  which  said  work  was  done, 
in  this,  to  wit:  by  digging  and  removing  the  earth  from  and 
against  the  foundation  of  said  building  to  the  depth  of  six 
or  seven  feet  or  more  along  the  entire  length  of  said  buWi- 
ing,  and  in  so  digging  and  removing  said  earth  the  a-pp®^' 
lants  were  careless  and  negligent,  and  did  not  use  the  ordi- 
nary precautions,  care  and  skill,  nor  did  they  do  and  pe^fofi^ 
said  work  with  the  diligence,  care  and  skill  that  buildeirs&i>d 
excavators  were  in  this  respect  accustomed  to  use  and  enoplo/ 
under  similar  and  like  circumstances  in  this,  to  wit:  thtftthe 
appellants,  instead  of  removing  the  dirt,  earth  and  cla.y  ^7 
sections,  as  they  were  requested  and  told  to  do  by  pra^stica* 
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ble  and  experienced  excavators  and  builders^  and  to  bnild 
and  construct  a  wall  or  foundation  for  their  own  building, 
then  in  contemplation  of  construction,  at  and  against  the 
earth  and  foundation  of  the  building  of  said  Scotton  &  Scot- 
ton,  and  thus  continue  until  the  earth  along  the  entire  length 
of  said  building  had  been  excavated  and  removed  by  sec- 
tions and  the  wall  or  foundation  of  the  appellants  was  built 
and  constructed  by  sections,  as  is  usual  and  invariably  done 
by  diligen^and  careful  builders  who  make  excavations  with 
a  care  and  regard  for  the  situation  of  the  adjoining  estate, 
and  had  appellants  thus  used  ordinary  care  and  skill,  and 
had  they  used  and  employed  the  care,  skill  and  precaution 
usual  in  such  cases,  and  had  not  been  thus  negligent  in  re- 
moving their  own  soil,  earth  and  clay,  the  foundation  under 
the  building  of  said  Scotton  &  Scotton  would  not  have 
weakened  and  given  way,  and  said  building  have  fallen  and 
damaged  the  appellee,''etc. 

Before  determining  the  question  as  to  the  sufficiency  of 
the  complaint,  we  will  dispose  of  the  averments  in  the  com- 
plaint charging  the  appellants  with  the  duty  to  shore  up, 
brace  and  protect  the  building  of  Scotton  &  Scotton,  in 
which  the  appellee's  stock  of  goods  was  situated,  while  appel- 
lants were  engaged  in  excavating  the  cellar  and  removing 
the  dirt  therefrom,  as  alleged  in  the  complaint.  The  law 
seems  to  be  settled  that  '^  Whoever,  in  the  course  of  im- 
provements on  his  own  lands  may  have  occasion  to  make 
excavations  which  endanger  the  land  of  his  neighbor,  must 
supply  walls  or  other  sufficient  substitutes  for  the  support 
which  he  removes.  But  this  obligation  is  limited  to  the 
support  of  the  land  in  its  natural  condition,  and  if  the  neigh- 
bor's land  shall  be  weighted  with  buildings  or  other  burdens, 
the  owner  of  the  servient  tenement,  in  removing  collateral 
support,  can  be  held  responsible  only  for  such  consequences  as 
would  have  followed  if  the  land  had  not  been  thus  weighted. 
The  case,  however,  is  eminently  one  in  which  the  obligation 
of  care  for  the  protection  of  the  neighbor's  interest  is  im- 
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posed ;  and  before  proceeding  to  remove  collateral  sapport 
he  should  give  reasonable  notice  of  his  intention,  that  the 
owner  of  the  dominant  tenement  may  have  the  opportunity 
to  provide  against  any  threatened  danger.  He  mast  also 
observe  due  care  in  making  the  excavations,  and  will  be  re- 
sponsible for  all  the  consequences  of  negligence.  Cooley 
Torts  (2d  ed.),  706-7. 

It  is  not  averred  in  the  complaint  that  the  appellee  or  his 
landlords  were  not  duly  notified  of  the  intention  of  the  ap- 
pellants to  dig  the  excavation  for  said  cellar ;  and,  as  the 
complaint  is  silent  upon  the  subject  of  notice,  it  must  be  pre- 
sumed that  notice  was  properly  given. 

The  authorities  do  not  sustain  the  position  that  it  was  the 
duty  of  the  appellants,  if  notice  was  given  of  the  intended 
excavations,  to  shore  up,  brace  and  protect  the  building  of 
Scotton  &  Scotton,  in  which  appellee's  stock  of  goods  was 
situated.  Shgfer  v.  WiUon,  44  Md.  268 ;  Walters  v.  PfeU, 
Moody  &  Malk.  362;  Massey  v.  Goyder,  4  Car.  &  P.  161; 
Peyton  v.  Mayor j  9  B.  &  C.  725;  Cooley  Torts,  supra; 
Shear,  and  Bedf.  Negligence,  section  497. 

But,  after  having  divested  the  complaint  of  the  alleged 
duty  of  the  appellants,  after  notice  to  the  landlords  and  the 
appellee,  of  the  intended  excavation  of  the  cellar,  to  shore 
up,  brace  and  protect  the  building  occupied  by  the  appellee, 
the  question  remains  to  be  determined  whether  the  com- 
plaint, without  these  averments,  did  not  state  facts  sufficient 
to  constitute  a  cause  of  action  against  the  appellants. 

The  law  seems  to  be  settled  that  an  adjoining  land-owner 
has  the  right  to  excavate  upon  his  own  land  for  all  lawfal 
uses  and  purposes  which  he  may  contemplate,  but  must  do 
so  with  proper  care,  skill  and  regard  for  the  building  situate 
upon  the  adjoining  land.  If  negligence,  want  of  care,  or 
unskilfulness  is  indulged  in,  and  thereby  the  adjoining  build- 
ing is  injured  or  thrown  down,  the  party  so  doing  the 
work  is  liable.  A  reasonable  degree  of  care  and  skill  is  re- 
quired.  It  is  said  in  Washburn  on  Easements  and  Servitudes 
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(4th  ed.);  69.6,  after  a  full  discussion  of  this  question  :  ^'  The 
way  to  reconcile  these  views  and  suggestions,  and  still  to  retain 
the  distinction  between  an  injury  to  the  natural  soil  and  an 
injury  to  the  same  soil  burdened  by  a  house  or  other  structure 
thereon,  seems  to  require  some  such  rule  as  this :  Not  only 
must  the  owner  of  the  land,  when  causing  an  excavation 
thereon  to  be  made,  so  conduct  it  as  not  to  disturb  the  soil  of 
the  adjacent  lot  in  its  natural  state,  but  if  there  be  a  dwelling- 
house  thereon,  he  must  use  such  care  in  the  mode  of  excavat- 
ing, to  the  extent  above  stated,  as  not  to  injure  the  house, 
provided  this  can  be  done  without  subjecting  himself  to 
extraordinary  expense  in  guarding  against  such  injury.  He 
might,  for  instance,  if  there  were  no  house  standing  upon  the 
land,  dig  and  remove  portions  of  the  lateral  support  for  a 
considerable  distance  without  substituting  any  such  safeguard 
as  a  wall,  and  no  injurious  consequences  would  follow. 
Whereas,  if  there  were  a  house  standing  thereon,  in  order 
safely  to  carry  the  excavation  to  the  same  extent,  bordering 
upon  the  land  of  his  neighbor,  he  must  expose  only  small 
portions  of  the  soil  at  a  time,  as  was  done  in  LcLsala  v.  Hoi" 
hrookp  where  the  defendant,  as  fast  as  he  dug  away  his  soil 
near  the  land  of  the  plaintiff,  supplied  a  support  by  the  cel- 
lar wall  on  which  he  was  to  rest  his  own  house/'  Lasala 
V.  Holbrook,  4  Paige,  169. 

In  determining  whether  a  party  has  been  guilty  of  care- 
lessness in  excavating  his  own  land,  reference  may  be  had  to 
what  is  usually  done  by  other  builders  in  similar  cases. 
Washburn  E.  &  S.  (4th  ed.)  592 ;  ShrieDt  v.  Slohes,  8  B.  Mon. 
453. 

And  whenever  the  owner  of  the  soil  has  a  right  to  exca- 
vate, so  &r  as  adjoining  buildings  are  concerned,  he  must 
exercise  this  right  with  the  diligence  good  builders  are  in 
this  respect  accustomed  to  employ  in  similar  circumstances, 
and  he  is  liable  for  any  damage  caused  by  the  lack  of  such 

Vol.  3.-32 
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diligence.     Wharton   Law  of  Negligence  (2d  ed.),  eection 
929,  930. 

One  making  excavations  on  his  own  land  must  observe 
due  care  in  making  them,  with  respect  to  the  rights  of  others, 
and  will  be  responsible  for  all  the  consequences  of  negli- 
gence. Cooley  Torts  (2d  ed.)  706 ;  2  Wash.  Real  Property 
(5th  ed.)  382.  The  law  is  also  settled  that  where  a  party  is 
about  to  endanger  the  land  of  his  neighbor,  by  improve- 
ments on  his  own  land,  he  must  give  notice  and  use  ordinary 
skill  in  conducting  such  improvements ;  and  he  is  liable  for 
damages  caused  by  willful,  or  negligent,  acts.  2  Wait  Ac. 
&  Def.,  720,  721;  Peyton  v.  Mayor,  9upra ;  Massey  v.  6oy- 
deTy  %upra;  Foley  v.  Wyeth,  2  Allen,  131 ;  PaiUon  v.  JBb/- 
land,  17  Johns.  92 ;  RiehaH  v.  SeoU,  7  Watts,  460 ;  Dodd  v. 
Holme,  1  Ad.  &  El.  493 ;  J^Wes  v.  WiUiafM,  5  Ezch. 
792. 

Under  the  separate  assignment  of  error  of  the  appellant 
Isaac  V.  Smith,  it  is  claimed  that  the  court  erred  in  overruling 
the  separate  demurrer  filed  by  him  to  the  complaint.  The 
complaint  avers  that  he  was  the  agent  and  employee  of  the 
appellants  Block  &  Thalman,  and  did  the  wrongful  acts 
complained  of  under  and  by  the  superintendence  and  direc- 
tion of  said  Block  &  Thalman. 

''Where  several  persons  unite  in  an  act  which  constitutes 
a  wrong  to  another,  intending  at  the  time  to  commit  it,  or 
doing  it  under  circumstances  which  fairly  charge  them  with 
int-ending  the  consequences  which  follow,  it  is  a  very  reason- 
able and  just  rule  of  law  which  compels  each  to  assume  and 
bear  the  responsibility  of  the  misconduct  of  all.  Cooley 
Torts  (2d  ed.)  153. 

It  follows,  from  the  conclusions  we  have  reached,  that  the 
complaint  stated  a  cause  of  action  against  all  of  the  appel- 
lants, and  that  the  court  ruled  correctly  on  the  demurrers.   . 

It  is  next  assumed  in  argument  that  the.  court  erred  in 
overruling  the  separate  motions  of  the  appellants  Block  and 
Thalman  and  the  appellant  Isaac  V.  Smith  for  judgment  in 
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their  favor  on  the  answers  b^  the  jary  to  the  interrogatories, 
notwithstanding  the  general  verdict. 

It  is  unnecessary  to  set  out  the  answers  of  the  jury  to  the  in- 
terrogatories propounded.  The  answers  of  the  jury  to  the  in- 
terrogatories were  in  no  particular  inconsistent  with  the  gen- 
eral verdict,  but  in  some  respects  strongly  tended  to  sustain 
it.  The  rule  of  law  is  firmly  settled  that  a  special  finding 
overrides  the  general  verdict  only  when  both  can  not  stand, 
and  this  antagonism  must  be  apparent  upon  the  face  of  tlie 
record  before  the  court  can  be  successfully  called  upon  to 
direct  a  judgment  in  favor  of  the  party  against  whom  a  gen- 
eral verdict  has  been  rendered  by  the  jury  upod  their  oaths. 

Every  reasonable  presumption  must  be  indulged  in  favor 
of  the  correctness  of  the  general  verdict,  which  is  presumed 
to  have  been  rendered  upon  the  substantial  merits  of  the  mat- 
ters in  controversy.  It  is  also  the  duty  of  this  court  to  rec- 
oncile if  possible  the  general  verdict  to  the  answers  to  the 
interrogatories,  for  it  is  settled  if  a  special  verdict  can  by 
any  hypothesis  be  reconciled  with  the  general  verdict  the 
latter  wiil  control,  and  the  court  will  not  render  judgment 
against  the  party  in  whose  favor  the  general  verdict  is  ren- 
dered. 

It  is  also  settled  that  ^'  while  all  reasonable  presumptions 
will  be  indulged  in  favor  of  the  general  verdict,  nothing  will 
be  presumed  in  support  of  the  special  findings  of  fact/' 
EvansvillCy  ete,,  B.  B,  Co.  v.  Gilmorey  1  Ind.  App.  468,  and 
cases  there  cited.  There  was  no  error  in  overruling  these 
motions. 

The  last  claim  of  the  appellants  is  that  the  court  erred  in 
refusing  to  give  certain  instructions  to  the  jury  as  requested 
by  the  appellants.  We  have  carefully  examined  .all  of  the 
instructions  given  and  refused,  and  it  fully  appears  that  the 
instructions  given  embraced  all  the  issues  in  the  case,  and 
were  as  favorable  to  the  appellants  as  the  record  seems  to  jus- 
tify.    We  do  not  find  in  the  record  any  ground  for  com- 
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plaint  by  the  appellants  on  account  of  instructions  given  or 
refused. 

We  find  no  error  in  the  case  for  which  it  should  be  re- 
versed. 

The  judgment  is  affirmed,  at  appellants'  costs. 

Filed  Jan.  21, 1892. 


No.  216. 
NORRIS   ET  AL.  f;.   NOBRIS.  . 

Pbomibbobt  Notb. — Action  upon, — Crou-ComplainL — l>emt<rr0r.— In  an  ac- 
tion upon  a  promissory  note,  a  demurrer  was  properly  sustained  to  a  cross- 
complaint  which  averred  that  the  payee,  the  father-in-law  of  one  of  the 
defendants,  agreed  to  release  and  cancel  the  note  upon  condition  that 
his  son-in-law,  who  had  preferred  charges  of  immorality  against  his 
wife,  leading  to  their  separation,  woald  become  reconciled  to  and  live 
with  and  support  his  wife,  but  which  contained  no  averment  that  he  hid 
performed  the  condition  thus  imposed. 

Same. — Advcmeemeni. — Evidence, — Judgment. — Where,  in  an  action  upon  a 
promissory  note,  it  was  claimed  that  the  note  was  given  by  one  of  the 
defendants,  with  his  co-defendant  as  surety,  as  evidence  of  an  advance- 
ment made  to  him  by  the  payee,  and  with  the  distinct  understanding 
that  the  principal  was  never  to  be  paid,  and  only  as  much  of  the  inter- 
est as  the  payee  might  need  during  his  lifetime  for  his  support,  and  that 
at  the  same  time,  and  under  the  same  arrangement,  another  note  for 
the  same  amount  was  given  by  the  other  defendant,  with  his  co-defend- 
ant as  surety,  both  of  the  defendants  being  sons-in-law  of  the  payee,  it 
was  proper  to  admit  in  evidence  the  record  of  the  judgment  upon  the 
other  note  showing  that  suit  had  been  brought  upon  the  same  and  judg- 
ment obtained  thereon  by  default,  and  the  judgment  collected  by  sale  of 
the  principal's  property. 

Deposition. — Aged  and  Infirm  lVMm.~12estden<q/'  Cbunty.— The  deposition 
of  a  person,  a  resident  of  the  county  where  the  trial  was  had,  was  prop- 
erly admitted  in  evidence,  the  preliminary  hearing  showing  that  the 
deponent  was  seventy-five  years  old,  and  was  suffering  from  a  rheamatic 
affliction,  and  her  physician  testifying  that  she  might  be  able  to  attend 
court  without  injury  to  her  health,  but  he  thought  she  ought  not  to  be 
required  to  do  so.  She  lived  eleven  miles  from  the  county  seat.  See 
section  423,  B.  S.  1881. 


» 
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Practice.— Oi^'edion  not  PemsUd  in.-'NonravailabU  Eiror,— Where  objection 
is  made  to  a  question  asked  of  a  witness,  and  the  question  is  not 
answered,  but  later  in  the  examination  of  the  witness  the  question  is 
repeated,  and  answered  without  objection,  there  is  no  available  error. 

Gift. — Obtained  by  Fiuud, —  Who  may  Avoid, — Gifts  obtained  by  fraud  or 
imposition,  as  a  rule,  are  voidable  only,  and  if  they  are  not  avoided  by 
one  who  has  been  especially  injured  by  the  fraud,  no  one  else  has  the 
right  to  complain.  No  one  may  avoid  a  transaction  for  fraud  who  was 
not  injured  by  it. 

From  the  Noble  Circuit  Coart. 

JE[.  6,  Zimmerman  and  F.  M.  Prickett,  for  appellants. 
21  if.  EeU^  for  appellee. 

Cbumpackeb,  J. — Elizabeth  Norris  sued  Harrison  and 
Joseph  Norris  upon  a  promissory  note  executed  by  them  to 
John  McWhorter  and  assigned  by  him  to  the  plaintiff. 

It  is  alleged  in  the  complaint  that  on  the  8th  day  of  No- 
vember, 1873,  the  defendants  gave  their  note  to  John  Mc- 
Whorter for  the  sum  of  two  hundred  dollars,  payable  on 
demand,  with  interest  at  ten  per  cent.,  and  that  said  payee, 
while  in  life,  assigned  and  delivered  said  note  to  the  plaint- 
iff, without  endorsement,  as  a  gift;  that  said  McWhorter 
died  in  Noble  county  intestate  on  the  16th  day  of  August, 
1884,  and  the  proper  court  appointed  his  widow,  Charlotte 
McWhorter,  administratrix  of  his  estate,  and,  it  being  found 
that  the  entire  estate  was  worth  less  than  five  hundred  dol- 
lars, it  was  vested  in  the  widow  absolutely  by  order  of  court 
and  the  administration  closed.  A  copy  of  the  note  was  filed 
with  the  complaint,  and  said  Charlotte  McWhorter  was  made 
a  party  defendant  to  answer  as  to  her  interest  in  the  note. 
She  suffered  a  default  to  be  entered  against  her,  and  the 
other  defendants  appeared  and  filed  an  answer  consisting  of 
seven  paragraphs  and  a  cross-complaint  of  one  paragraph. 
The  plaintiff  demurred  to  each  paragraph  of  answer  and 
oross-complaint  separately,  and  the  demurrer  was  overruled 
to  the  answer  and  sustained  to  the  cross-complaint. 

The  cause  was  put  at  issue  and  tried  by  jury,  and  a  verdict 
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was  returned  iu  favor  of  the  plaintiff.  A  motion  for  a  new 
trial  was  filed  by  the  defendants  who  appeared,  which  was 
overruled  and  judgment  was  i*endered  upon  the  verdict. 
Counsel  for  appellant.s  contend  that  the  court  erred  in 
sustaining  the  demurrer  to  the  cross-complaint.  This  plead- 
ing is  anomalous  in  its  character,  and  we  set  it  out  in  full  as 
follows : 

^^  By  way  of  cross-complaint  herein,  the  defendants,  jointlj 
and  severally,  complaining  of  the  plaintiff,  Elizabeth,  say : 
That,  while  the  said  instrument  of  writing  was  yet  in  the 
hands  of  the  said  John  McWhorter,  the  same  was  settled, 
cancelled  and  fully  discharged  in  the  manner  following,  that 

is  to  say :    That  on  the  —  day  of ,  1879,  the  plaintiff 

herein,  then  and  still  the  wife  of  the  defendant  Harrison, 
by  reason  of  a  charge  of  wrongful  and  grossly  immoral 
conduct  then  preferred  against  her  by  her  husband,  the 
defendant  Harrison,  separated  from  him,  left  her  home, 
and  went  to  the  home  of  her  father,  the  said  John  Mc- 
Whorter, at  whose  residence  she  remained  for  a  considerable 
period  of  time ;  that  subsequently  he,  the  said  John,  brought 
the  plaintiff  to  the  home  of  the  defendant  Harrison,  her 
husband,  and  urged  him,  the  said  Harrison,  to  permit  the 
plaintiff  to  remain  and  live  with  him  as  his  wife;  and  then 
and  there  proposing  to  said  Harrison,  as  an  inducement  so 
to  do,  that  if  the  said  Harrison  would  again  permit  the  said 
Elizabeth  to  resume  her  marital  relations  with  him  and  dis- 
miss, suppress  and  forego  all  prior  grounds  of  complaint  and 
objections,  on  account  of  her  alleged  misconduct,  he,  the 
said  John,  would  then  and  thereupon  surrender  to  said  Har- 
rison, as  fully  cancelled,  released  and  discharged,  all  notes, 
obligations,  claims  and  demands  of  every  description  then 
and  theretofore  held  by  him  against  the  defendant  Harri- 
son, including  the  instrument  herein  sued  on. 

^^A^id  defendants  say  that  the  defendant  Harrison  thereupon 
agreed  that  upon  the  condition  that  the  plaintiff  would  ad- 
mit that  she  was  guilty  of  the  charges  of  wrongful  and  im- 
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moral  conduct,  theretofore  by  him  preferred  against  her, 
if^hich  she  then  and  there  did^  she  then  and  there  agreeing  to 
refrain  from  a  repetition  thereof  in  the  future.  And  the 
defendants  say  that  the  said  Harrison,  pursuant  to  and  in 
consideration  of  said  proposition  of  said  John,  and  of  the 
said  admissions  and  concessions  by  plaintiff,  then  agreed  and 
consented  to  receive  and  permit  the  plaintiff  to  return  and 
reside  with  the  said  defendant  Harrison  as  his  wife.  And 
the  defendants  say  that  the  said  John  McWhorter  then  and 
thereupon,  and  upon  the  reconciliation  of  the  said  parties, 
and  pursuant  to  his  said  promise  and  .agreement,  said  to  said 
Harrison,  that,  not  having  the  said  papers  with  him  on  that 
occasion,  he  could  not  then  deliver  the  same,  but  would  do 
so  at  the  first  opportunity,  and  that  said  Harrison  should 
call  therefor  the  first  time  he  came  to  the  residence  of  said 
John,  when  the  same  should  be  delivered  and  surrendered  to 
him.  But  defendants  say  that  soon  thereafter,  and  before 
the  surrender  of  said  writing,  the  said  John  became  sick  and 
insane,  and  died;  that  subsequently  the  plaintiff  and  her 
mother,  the  defendant  Charlotte,  unlawfully  came  into  the 
possession  of  said  writing  or  note,  and  still  retain  the  same, 
claiming  the  same  as  their  property  or  as  the  property  of  the 
plaintiff,  which  claim  defendants  allege  is  unlawful  and  with- 
out right,  and  in  violation  of  the  rights  of  the  defendant 
Harrison  in  and  to  said  written  instrument ;  that  defendant 
Harrison  is  principal  in  said  writing,  and  the  defendant 
Joseph  surety  therein.  And  defendants  deny  each  and  every 
allegation  in  plaintiff's  complaint  not  herein  admitted. 
Wherefore  defendants  pray  judgment  that  said  written  in- 
strument be  by  the  court  decreed  cancelled,  released  and  dis- 
charged, and  that  the  same  be  surrendered  up  and  cancelled, 
and  for  all  other  proper  relief.*' 

We  are  advised  that  the  demurrer  was  sustained  upon  the 
theory  that  there  was  no  consideration  to  support  the  prom- 
ise of  the  payee  to  release  and  cancel  the  note  in  suit — that 
the  appellant  Harrison  did  only  that  which  it  was  his  legal 
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duty  to  do^  and  he  could  not  enforce  a  promise  of  payment 
therefor. 

The  question  of  consideration  is  argued  very  exhaustively 
in  briefs  of  counsel,  but  we  do  not  deem  it  necessary  to  de- 
cide it,  because  the  cross-complaint  was  demurrable  upon  an- 
other ground. 

We  understand  from  its  averments  that  the  payee  of  the 
note  agreed  to  release  and  cancel  it  upon  condition  that  Har- 
rison would  become  reconciled  to  and  live  with  and  support 
his  wife.  He  agreed  to  do  this,  but  there  i»no  averment  that 
he  did  it.  As  far  as  the  cross-complaint  discloses,  he  did  not 
live  with  her  a  single  day,  so  there  was  no  performance  of 
the  conditions  upon  which  the  note  was  to  be  surrendered, 
and  the  promise  is  not  enforceable. 

It  is  next  insisted  that  the  court  erred  in  permitting  the 
appellee  to  read  in  evidence  the  deposition  of  Charlotte  Mc- 
Whorter,  who  was  a  resident  of  Noble  county.  Preliminary 
to  the  reading  of  such  deposition  evidence  was  introdaced 
showing  that  the  deponent  was  seventy-five  years  old,  and 
was  suffering  from  a  rheumatic  affliction,  but  was  able  to 
walk  about  her  house  with  the  aid  of  a  cane. 

A  physician  who  examined  her  shortly  before  the  trial  tes- 
tified that  she  might  be  able  to  attend  court  without  injury  to 
her  health,  but  he  thought  she  ought  not  to  be  required  to 
do  so.     She  lived  eleven  miles  from  the  county-seat. 

Section  423,  R.  S.  1881,  provides  that  depositions  may  be 
used  ^'  where  the  deponent  is  so  aged,  infirm  or  sick  as  not  to 
be  able  to  attend  the  court  or  other  place  of  trial,  or  is  dead/' 

There  was  no  error  in  allowing  the  deposition  to  be  read, 
as  the  evidence  brings  the  case  clearly  within  the  above 
statute. 

The  appellants  testified  upon  the  trial  that  they  were  both 
sons-in-law  of  John  McWhorter,  the  payee  of  the  note,  e^i 
that  the  note  was  given  by  Harrison  Norris  as  evidence  of 
an  advancement  made  to  him  by  the  payee  and  with  the  (3^ 
tinct  understanding  that  the  principal  was  never  to  be  p^^^i 
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and  only  as  much  of  the  interest  as  the  payee  might  need 
during  his  lifetime  for  his  support.  The  note  was  signed 
by  Harrison  as  principal  and  Joseph  as  surety,  and  at  the 
same  time  and  under  the  same  arrangement  the  deceased  ad- 
vanced Joseph  the  same  amount  and  took  the  same  kind  of 
a  note  from  him,  which  was  signed  by  Harrison  as  surety. 
Several  years  after  the  execution  of  these  notes  the  payee 
sued  the  appellants  upon  the  one  given  by  Joseph  and  ob- 
tained judgment  thereon  by  default,  which  judgment  he  col- 
lected by  the  sale  of  Joseph^s  property.  The  record  of  this 
judgment  was  admitted  in  evidence,  and  this  is  insisted  upon 
for  a  reversal  of  the  judgment.  No  error  occurred  in  the 
admission  of  the  record  in  evidence.  Conceding  that  it  did 
not  amount  to  an  adjudication  of  the  note  in  suit  in  the  case 
before  us,  it  betrayed  conduct  upon  the  part  of  the  ap(pellants 
which  was  entirely  inconsistent  with  their  pretensions  that 
the  notes  were  given  simply  as  evidence  of  advancements. 
It  was  equivalent  to  an  admission  upon  their  part  that  one 
of  the  instruments  which,  since  the  death  of  the  payee,  they 
assert  were  given  to  show  advancements,  during  his  life,had 
the  force  and  effect  of  a  promissory  note. 

The  court  allowed  one  Harrison  to  testify  on  behalf  of  the 
appellee  that  John  McWliorter,  in  his  lifetime,  told  the  wit- 
ness that  the  note  in  suit  was  given  for  borrowed  money. 
Neither  of  the  appellants  was  present  at  such  conversation. 
Objections  were  duly  made  to  a  question  calculated  to  elicit 
this  conversation,  and  were  overruled  by  the  court  and  ex- 
ceptions entered,  but  the  witness  did  not  answer  the  ques- 
tion, so  no  harm  resulted  to  appellants.  A  number  of  other 
proper  questions  were  asked  the  witness,  and  he  was  again 
asked  substantially  the  same  question  which  was  objected  to 
before,  and  the  witness  detailed  the  conversation  of  which 
complaint  is  now  made,  but  no  objection  or  exception  was 
taken  to  either  question  or  answer.  No  available  question, 
therefore,  is  presented  by  the  record  in  this  particular. 

It  is  also  argued  that  the  verdict  is  not  supported  by  the 


606        APPELLATE  CX)URT  OF  INDIANA, 

Norris  €l  al,  v.  Norris. 

evidence.  We  think  Otherwise.  Appellants  admitted  the 
execution  of  the  instrument  sued  upon,  but  claimed  that  it 
was  given  as  evidence  of  an  advancement.  Charlotte  Mc- 
Wborter  testified  that  she  was  present  when  it  was  executed, 
and  that  it  was  given  as  evidence  of  a  loan  and  was  to  be 
paid  according  to  its  tenor.  She  also  testified  that  she  gave 
the  note  to  the  appellee  at  the  request  of  the  payee  and 
during  his  lifetime.  Appellee  testified  to  conversations  with 
appellant  Harrison  concerning  the  note,  and  that  he  never 
claimed  to  her  that  it  was  not  to  be  paid.  There  was  evi* 
dence  upon  every  traversable  question  amply  authorising  the 
conclusion  of  the  jury. 

Evidence  was  introduced  touching  the  mental  condition 
of  the  payee  of  the  note  at  the  time  appellee  claims  that  it 
was  given  to  her,  and  the  position  is  assumed  by  appellants' 
counsel  that  the  gift  was  obtained  by  fraud  and  imposition. 
Upon  this  branch  of  the  case  they  requested  the  court  to 
give  the  following  instruction,  which  was  refused  : 

**  It  is  insisted,  on  part  of  the  defence,  that  at  and  during 
the  period  when  the  transactions  occurred,  out  of  which  it  is 
claimed  by  plaintiff  that  the  alleged  gift  was  made,  the  said 
John  McWhorter  was  and  had  become  aged,  infirm  and  un- 
able, by  reason  of  mental  impairment,  for  the  transaction  of 
ordinary  business  afiatrs;  that  during  this  time  plaintiff's 
mother,  Charlotte  McWhorter,  obtained  possession  of  the 
instrument  sued  on  (she  having  access  to  and  claiming  to 
have  the  custody  of  his  papers,  including  the  instrument  in 
suit),  the  said  Charlotte  then  being  the  wife  of  said  John; 
and  that  subsequently  and  while  in  the  house  and  presence 
of  said  John,  but  without  his  knowledge,  delivered  the  same 
to  the  plaintiff;  and  that  his  mental  incapacity  or  infirmity 
then  was  such,  and  the  situation  and  relation  of  the  parties 
named  were  to  each  other  such,  that  said  plaintiff  and  her 
mother  were  in  a  position  to  take  advantage  of  John  Mc- 
Whorter in  the  matter  of  the  management  and  disposition 
of  the  instrument  in  suit.     Now  the  court  instructs  you  that 
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where  one  party  is  so  situated  as  to  be  able  to  exercise  a 
controlling  influence  over  another's  person  or  property,  any 
transaction  which  is  decidedly  to  his  (or  her)  own  advantage 
and  to  the  disadvantage  of  the  other,  who  in  this  case  would 
be  the  payee,  John  McWhorter,  must  have  been  procured 
by  the  exercise  of  undue  influence  in  accordance  with  the 
opportunity.  Especially  is  this  true  of  a  transfer  by  gift. 
And  hence  the  rule,  well  established  by  the  authorities,  i3,  that 
gifts  obtained  by  one  standing  in  such  confidential  relation, 
are  prima  facie  void,  and  the  burden  is  thrown  on  the  donee 
to  establish  to  the  satisfaction  of  the  jury  that  the  gift  in 
question  was  the  free,  voluntary,  unbiased  act.of  the  donor.'' 

This  instruction  has  no  application  to  the  facts  in  the  case, 
and  was  properly  refused.  Gifts  obtained  by  fraud  or  im- 
position, as  a  rule,  are  voidable  only,  and  if  they  are  not 
avoided  by  one  who  has  been  specially  injured  by  the  fraud, 
no  one  else  has  the  right  to  complain.  No  one  may  avoid 
a  transaction  for  fraud  who  was  not  injured  by  it.  Bell  v. 
Johnsony  111  111.  374;  Day  v.  Xot(m,  51  Iowa,  364;  Bige- 
low  Fraud,  p.  199. 

If  appellants  owed  the  note  in  controversy,  they  Auld 
in  no  manner  be  prejudiced  by  a  chauge  of  title,  though 
procured  by  fraud,  as  long  as  the  payee  or  his  representa- 
tives were  asserting  no  title  to  it.  Appellee's  title  was  such 
as  to  enable  her  to  maintain  an  action  on  the  note,  and  the 
appellants  are  in  no  position  to  impeach  or  question  it,  ex- 
cept so  far  as  to  protect  themselves  in  the  payment  of  the 
note.  This  was  amply  done  by  making  the  legal  successor 
and  representative  of  the  payee  a  party  to  the  suit. 

There  is  no  error  in  the  record. 

The  judgment  is  affirmed. 

Filtd  Oct  28, 1891 ;  petition  for  a  rehearing  overraled  Jan.  23, 1892. 
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Reooonizakcb.— JtMf^meni  0/  ForfeiUtre.—Rearre9i  af  D^OkdcaiL — JudffmaU 
not  Affected  Therebjf.— Seetion  17S4,  B.  S.  1881^  ConatrwdL^Kn  affidavit 
was  filed  before  the  mayor  of  a  city  charging  a  person  with  the  miBde- 
zneanor  of  having  been  found  in  a  pnblic  place  in  a  state  of  intoxica- 
tion. The  defendant  ezecated  a  bond,  with  a  surety  as  required  by  law, 
for  his  appearance  before  the  mayor  at  the  time  fixed  for  the  trial  of  the 
case.  He  failed  to  appear  at  that  time,  and  it  appearing  to  the  satis- 
faction of  the  court  that  he  was  absent  without  sufficient  excuse,  a  judg- 
ment was  duly  rendered  by  the  mayor  that  the  recognizance  be  for- 
feited. The  principal  on  said  bond  did  not  voluntarily  surrender  him- 
self to  the  marshal  of  the  city,  or  in  open  court  before  the  mayor,  nor 
did  the  surety  on  said  bond  surrender  his  principal,  but  the  principal 
was  rearrested  by  the  marshal  of  the  city  after  suit  had  been  instituted 
on  said  bond,  upon  the  same  charge  of  intoxication,  and  upon  the 
•ame  affidavit  upon  which  he  was  arrested,  and  upon  and  for  which  he 
entered  into  said  recognizance  bond,  and  was  convicted  of  the  offiince 
charged. 

Held^  that  the  rearrest  and  conviction  of  the  principal  after  the  forfeiture 
of  the  bond  did  not  release  the  obligors  from  their  indebtedness  upon 
the  forfeited  recognizance. 

Held,  flso,  that  the  principal  was  not  entitled  to  release  upon  a  forfeited 
recognizance,  either  in  case  of  surrender  by  his  bail  or  in  case  of  re- 
arrest. 

Held^  also,  that  section  1724,  R.  8.  1881,  relates  only  to  the  remission  of 
a  forfeiture  after  judgment  on  the  forfeited  recognizance. 

From  the  Howard  Circuit  Court. 

jB.  C  Moon,  for  the  State. 
/.  Fn  Morrison^  for  appellees. 

Black^  J. — This  was  au  action  upon  a  forfeited  reoogp- 
nizance.  The  court  rendered  a  special  finding.  The  facts 
were  stated,  in  substance,  as  follows : 

On  the  1st  of  December,  1890.  an  aflSdavit  was  filed  be^ 
fore  the  mayor  of  the  city  of  Kokomo  by  Albert  Martin 
against  the  appellee  Harvey  Warwick,  charging  him  witb 
the  misdemeanor  of  having  been  found  in  a  public  place  ix% 
a  state  of  intoxication,  upon  Buckeye  street  in  said  city,  im 
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Howard  county,  State  of  Indiana;  on  the  30th  of  Novem- 
ber,  1890;  whereupon  a  warrant  was  issued  to  the  marshal 
of  said  city  for  the  arrest  of  said  Warwick,  and  said  mar- 
shal arrested  him  thereon  and  brought  him  into  the  court 
of  said  mayor.  Thereafter,  to  procure  his  release  from  cus- 
tody until  the  time  set  for  the  trial  of  said  cause,  said  War- 
wick and  the  appellee  Neil  Thomas,  as  surety,  executed  a 
bond  to  the  State  of  Indiana,  in  the  penal  sum  of  one  hun- 
dred dollars,  for  his  appearance  before  said  mayor  at  the  time 
fixed  for  said  trials  December  9th,  1890,  at  4  o'clock  p.  m.,  a 
copy  of  which  bond  is  filed  with  the  complaint  in  this  action 
as  an  exhibit.     The  bond  so  referred  to  is  as  follows  : 

"  We,  Harvey  Warwick  and  Neil  Thomas,  severally  ac- 
knowledge ourselves  bound  unto  the  State  of  Indiana  in  the 
penal  sum  of  one  hundred  dollars,  if  the  said  Harvey  War- 
wick shall  fail  to  appear  before  J.  B.  Kirkpatrick,  mayor  of 
Kokomo,  Howard  county,  at  his  office  therein,  at  4  o'clock 
p.  M.  on  the  9th  day  of  December,  1890,  to  answer  a  charge 
of  intoxication  in  a  public  place  now  pending  before  said 
mayor,  and  abide  his  judgment  thereon.  Witness  our  hands 
and  seals  this  the  8th  day  of  December,  1890, 

"  H.  Warwick.    [Seal.] 
"  Neil,  Thomas.    [Seal.] 
*' Approved  by  me.  J.  B.  Kirpatbick,  Mayor." 

The  court  further  found  that  the  mayor  of  said  city  ap- 
proved said  bond,  and  released  said  Warwick  from  custody 
by  reason  of  said,  bond;  that  said  case  was  duly  called  for 
trii|l  on  the  9th  day  of  December,  1890,  at  4  o'clock  p.  h., 
and  said  Harvey  Warwick  being  absent,  he  was  called  three 
times  in  open  court,  and  his  bondsman,  the  appellee  Neil 
Thomas,  was  then  and  there  three  times  called  to  bring  into 
court  the  body  of  said  Harvey  Warwick  in  discharge  of  his 
recognizance,  and  said  Harvey  Warwick  coming  not,  and  it 
appearing  to  the  court  that  he  was  absent  without  sufficient 
excuse,  a  judgment  was  then  and  there  duly  rendered  by  said 
mayor,  and  entered  upon  his  docket  in  said  cause,  that  said 
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recognizance  be  forfeited ;  that  said  recognizancei  with  a 
certificate  of  said  forfeiture  thereon  endorsed,  was  daly  filed 
in  the  office  of  the  clerk  of  the  Howard  Circuit  Court,  on 
December  10th,  1890 ;  and  that  the  amount  of  said  recog- 
nizance h  wholly  unpaid  ;  that  said  Warwick  did  not  vol- 
untarily surrender  himself  to  the  marshal  of  said  city  or  in 
open  court  before  the  mayor,  nor  did  the  appellee  Neil 
Thomas,  his  bail,  surrender  him  to  the  marshal  or  in  open 
court,  and  neither  of  them  attempted  to  do  so  at  any  time 
since  the  rendition  of  said  judgment  of  forfeiture  on  said 
bond ;  but  on  the  9th  of  December,  1890,  another  warrant 
was  issued  by  the  mayor  of  said  city  and  delivered  to  the 
marshal  for  the  arrest  of  said  Harvey  Warwick  upon  said 
charge  of  intoxication,  and  said  Warwick,  on  the  10th  of 
December,  1890,  afler  the  filing  of  the  complaint  and  the 
issuing  of  summons  to  the  sheriflT  in  this  action  upon  said 
bond,  was  by  the  marshal  of  said  city  rearrested  upon  the 
same  identical  charge  of  intoxication,  before  the  service  of 
said  summons  by  the  sheriff,  and  upon  the  same  identical  af- 
fidavit upon  which  he  was  arrested,  and  upon  and  for  which 
he  entered  into  the  recognizance  bond  herein  sued  on  ;  4hat 
upon  the  trial  before  said  mayor  of  the  identical  charge  of 
intoxicatiou  for  which  the  appellee  executed  said  bond  for 
said  Warwick's  appearance  as  aforesaid,  being  the  bond  here- 
in sued  on,  he  was  convicted  upon  said  charge,  and  a  judg- 
ment of  conviction  being  entered  by  said  mayor,  said  War- 
wick caused  replevin  bail  to  be  entered,  and  said  judgment 
to  be  stayed  for  the  period  of  ninety  days  from  the  date 
thereof,  which  judgment  of  conviction  upon  said  charge  of 
intoxication  is  still  in  full  force  and  effect ;  that  said  judg- 
ment of  conviction  was  rendered  in  the  evening  of  Decem- 
ber 10th,  1890,  and  the  entry  of  replevin  bail  was  made  on 
December  11th,  1890;  that  the  costs  taxed  upon  said  judg- 
ment of  conviction  included  the  costs  and  expenses  made  and 
occasioned  by  the  forfeiture  of  said  recognizance  as  aforesaid, 
and  the  default  thereof  and  judgment  of  forfeiture,  to  the 
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amount  of  fifteen  dollars^  which  costs  were  fully  taxed  and 
made  a  part  of  said  judgment  of  conviction  ;  that  this  ac- 
tion was  commenced  on  the  10th  of  December^  1890,  before 
the  conviction  of  said  Warwick,  and  said  summons  was 
served  on  the  same  day. 

Upon  these  facts  the  court  stated  the  conclusions  of  law 
as  follows : 

"  First.  That  the  rearrest  of  said  Haj^vey  Warwick  by 
the  marshal  of  the  city  of  Kokomo,  as  stated  in  the  forego- 
ing finding  of  facts,  discharged  said  Harvey  Warwick  and 
Neil  Thomas  from  liability  upon  the  recognizance  in  suit, 
and  that  plaintiff  is  not  entitled  to  recover  said  penalty  of 
one  hundred  dollars. 

'^  Second.  That  the  defendants  are  not  liable  for  the  costs 
of  this  action.^' 

That  the  mayor  had  authority  to  take  the  recognizance  is 
not  denied.  It  is  not  claimed  that  his  jurisdiction  is  not  suffi- 
ciently shown.  The  validity  of  the  bond  is  not  questioned. 
It  is  not  pretended  that  there  was  not  sufficient  reason  for 
the  forfeiture  of  the  recognizance,  or  that  the  forfeiture  was 
not  properly  entered.  The  only  question  presented  relates 
to  the  effect  of  the  rearrest  and  conviction  of  the  principal 
after  the  forfeiture. 

The  bond  executed  by  the  appellees  was  a  contract  by 
which  they  obtained  the  release  of  the  principal  from  the 
custody  of  the  officer  of  the  law,  and  procured  the  privilege 
of  his  being  in  the  keeping  of  the  surety.  It  was  a  contract 
to  pay  a  certain  sum  to  the  State  if  the  accused  should  not 
be  present  at  a  certain  time  and  place.  He  was  not  so  pres- 
ent. Whatever  might  have  been  the  effect  of  the  impossi- 
bility of  performance  of  the  condition,  it  does  not  appear 
that  there  was  any  impossibility.  No  excuse  whatever  for 
the  failure  is  shown. 

Upon  the  forfeiture  of  the  recognizance,  there  was  an  ab- 
solute debt  to  the  State  for  the  amount  of  the  penalty,  and  a 
cause  of  action  upon  contract  accrued  at  once.     State  v.  In* 
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man,  7  Blackf.  225;  Patterson  v.  State,  ex  reL,  12  Ind.  86; 
Gachenheimer  v.  StaUf  28  Ind.  91. 

Upon  what  ground  can  it  be  held  that  because  the  State 
rearrested  the  principal,  and  secured  his  convictioa  of  the 
crime  with  which  he  was  charged,  the  obligors  were  relieved 
from  their  indebtedness  upon  the  forfeited  recognizance? 
Why  should  the  liability  to  pay  one  hundred  dollars  upon 
contract  be  released  because  of  arrest  and  conviction  for  a 
crime? 

The  law  relating  to  recognizances  taken  by  justices  of  the 
peace  is  applicable  to  recognizances  taken  by  mayors.  Section 
3062,  R.  S.  1881 ;  State  v.  SoudrietU,  105  Ind.  306. 

Section  1630,  B.  S.  1881,  provides  that  when  a  continu- 
ance is  had,  the  accused,  if  the  offence  be  bailable,  may  enter 
into  a  recognizance  before  the  justice,  with  good  and  suffi- 
cient surety,  etc. 

Section  1631  provides:  ^'On  the  forfeiture  of  any  recog- 
nizance taken  by  virtue  of  the  last  preceding  section,  the 
jiifitice  shall  endorse  thereon  his  certificate,  stating  in  sub- 
stance that  such  prisoner  did  not  appear  in  discharge  of 
such  recognizance  and  abide  the  judgment  of  the  court ;  and 
shall  forthwith  file  such  recognizance,  so  endorsed,  with  the 
clerk  of  the  circuit  court  or  other  proper  court.  And  such 
clerk  shall  forthwith  record,  in  the  order-book  of  his  court, 
such  recognizance  and  certificate  of  forfeiture,  and  note  the 
same  on  the  judgment  docket;  and  such  record  shall  have 
the  same  force  and  effect  as  other  recognizances ;  and  sach 
certificate,  or  the  record  thereof,  shall  be  presumptive  evi- 
dence of  the  forfeiture  of  such  recognizance.'^ 

Section  1718,  R.  S.  1881,  provides:  ^'The  bail,  at  any 
time  before  final  judgment  against  him  upon  a  forfeited  re- 
cognizance, may  surrender  his  principal  in  open  court  or  to 
the  sheriff,  and,  upon  payment  of  such  costs  as  the  court 
may  adjudge  to  be  paid  by  him,  may  thereupon  be  discharged 
from  any  further  liability  upon  the  recognizance.^' 

Inasmuch  as  the  bail  did  not  surrender,  or  seek  to  surrender, 
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the  principal  in  the  case  at  bar,  we  perhaps  need  not  decide 
whether  or  not  the  last  quoted  section  is  applicable  in  case  of 
a  recognizance  taken  by  a  justice  of  the  peace  or  a  mayor  upon 
the  granting  of  a  continuance  in  a  case  wherein  such  ofiBcer 
has  jurisdiction  to  try  the  accused  and  acquit  or  convict  and 
punish;  and  assuming  the  applicability  of  the  statute  in 
such  a  case,  we  need  not  resolve  the  doubt  as  to  where  or 
before  what  tribunal  or  o£Scer  the  surrender  of  the  princi- 
pal may  be  made  by  the  bail.  See  Miller  v.  State^  8  Blackf. 
77 ;  Stegars  v.  State,  2  Blackf.  104. 

This  right  of  the  bail  to  obtain  his  discharge  from  the 
forfeited  recognizance  is  statutory.  It  is  absolute,  and  not 
dependent  upon  the  favor  and  indulgence  or  the  discretion 
of  the  court.     Woolfolh  v.  Siate^  10  Ind.  632. 

It  is  the  policy  of  our  law  to  enable  a  person  accused  of 
crime,  except  certain  heinous  offences,  to  be  relieved  from 
imprisonment,  pending  the  investigation  of  the  accusation,  by 
provisions  for  letting  him  to  bail.  The  custody  of  the  ac- 
cused is  given  to  the  bail.  The  State  prefers  the  trial  of  the 
accused,  and,  if  found  guilty,  his  punishment;  and,  therefore, 
if,  before  final  judgment  upon  the  recognizance  against  the 
bail,  he  will  surrender  his  principal,  the  bail,  upon  payment 
of  the  costs  adjudged  against  him,  will  be  discharged,  not- 
withstanding the  inconvenience  to  which  the  State  may  have 
been  subjected  by  the  failure  of  the  accused  to  appear  as 
stipulated,  and  notwithstanding  the  fact  that  by  such  indul- 
gence to  the  bail  a  continuance  without  cause  may  be  ob- 
tained, without  pecuniary  loss  to  the  bail.  This  offer  to  re- 
lease the  bail  is  made  as  an  incentive  to  him  to  aid  the  State, 
which  still,  though  such  assistance  be  not  given,  will  pursue 
the  accused.  If  the  bail  should  not  render  the  assistance  for 
which  such  inducement  is  given,  will  he  receive  the  same 
reward  when  the  State,  without  his  help,  has  rearrested,  tried 
and  convicted  the  accused  ?  As  soon  as  the  forfeiture  has 
been  entered  his  liability  is  fixed,  but  he  has  the  privilege 
Vol.  3.-33 
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of  securing  his  release  from  that  liability  in  a  specified  mao* 
ner.  Shall  the  court  substitute  other  reasons  for  his  release 
than  those  provided  by  the  statute  ? 

When  the  bail  has  the  statutory  right  to  obtain  his  dis- 
charge from  liability  by  surrendering  his  principal  before 
final  judgment  upon  the  forfeited  recognizance,  the  death  of 
the  principal,  after  forfeiture,  may  be  set  up  by  the  bail  in 
bar  of  the  action  against  him  on  the  forfeited  recognizance, 
except  as  to  costs.  Wool/olkv,  State,  aupra;  Mather  v.  Pe(h 
pie,  12  111.  9. 

Our  statute  providing  such  indulgence  to  the  bail  also  pro- 
vides means  whereby  he  or  any  person  authorized  by  him 
may  take  the  principal  in  any  county  within  the  State.  Sec- 
tion 1717,  R.  S.  1881. 

If  the  bail  is  deprived  of  the  power  to  surrender  by  the 
death  of  the  principal,  the  bail  is  prevented  by  the  act  of 
God  from  doing  what  the  statute  requires  for  his  discharge. 

The  purpose  of  the  surrender  contemplated  by  the  statute 
is  that  the  accused  may  be  subjected  to  the  due  course  of  law 
upon  the  criminal  charge. 

When  that  has  been  done,  the  right  to  make  the  surrender 
is  gone,  and  the  absolute  indebtedness  of  the  bail  upon  the 
forfeited  recognizance  remains. 

If,  after  the  forfeiture,  the  bail  has  not  surrendered  Ihe 
principal,  and  the  State  itself  has  re*arrested,  tried,  convicted 
and  sentenced  him,  the  State  has  done  properly  a  thing  to 
guard  against  the  necessity  of  doing  which  it  took  the  re- 
cognizance, and  the  bail  has  lost  the  right  offered  him  by  the 
statute  under  consideration. 

This  provision  for  discharge  by  surrender  applies  only  to 
the  bail,  and  the  right  is  not  affected  by  the  conviction  or 
the  acquittal  of  the  principal.  If,  pursuant  to  this  statute, 
the  principal  be  surrendered  by  the  bail,  the  right  of  the 
principal,  whether  convicted  or  acquitted,  to  demand  his  dis- 
charge from  the  forfeited  recognizance  could  not  be  inferred 
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from  this  statute.  Loranee  v.  State,  1  Ind.  359 ;  McGuire 
V.  StaUy  5  Ind.  65 ;   Weeae  v.  People,  19  111.  .643. 

If  the  principal,  though  absent  at  the  time  designated  in 
the  recognizance  for  his  appearance  for  trial,  might  demand 
bis  release  from  liability  on  the  forfeited  recognizance  by  rea- 
son  of  the  fact  that  afterward  he  was  surrendered  by  the 
bail,  then  he  alone,  or  he  in  collusion  with  the  bail,  might 
secure  a  continuance,  without  cause,  from  a  time  when  the 
State  had  made  preparation  for  the  trial  to  a  time  when  it 
would  be  deprived  of  necessary  evidence,  and  otherwise  not 
so  well  prepared  as  at  the  time  with  reference  to  which  it 
had  taken  the  recognizance. 

Though  the  State  o£Pers  to  reward  the  bail  for  the  sur- 
render of  his  principal',  it  makes  no  such  promise  to  the 
principal,  either  in  case  of  surrender  by  the  bail  or  in  case 
of  rearrest. 

Assuming  the  statute  relating  to  the  surrender  of  the  prin- 
cipal by  the  bail  to  be  applicable  in  such  a  case  as  the  one  at 
bar,  we  are  unable  to  see  how  it  could  require  the  discharge 
of  either  of  the  appellees  from  the  forfeited    recognizance. 

It  remains  to  be  considered  whether  the  appellees  could 
be  released  under  section  1784,  B.  S.  1881,  which  provides: 
''Any  judgment  upon  a  recognizance  forfeited  by  the  princi- 
pal is  collectible  upon  execution,  although  he  is  afterward 
arrested  on  the  original  charge,  unless  remitted  by  the  court 
for  cause  shown.'' 

An  execution  can  not  issue  upon  the  entry  of  the  fact  of 
forfeiture,  or  judgment  of  forfeiture.  Formerly  an  execu- 
tion could  be  obtained  by  scire  faciaa,  or  an  action  of  debt 
would  lie  upon  the  forfeited  recognizance. 

In  the  revised  stetutes  of  1843,  provision  was  made  (pp. 
990-1)  for  the  surrender  of  the  principal  by  the  bail,  at  any 
time  before  judgment  was  rendered  upon  scire  facias  on  the 
recognizance,  and  it  was  provided  that  upon  such  surrender 
being  made,  the  bail  should  be  exonerated  and  discharged 
from  further  liability  on  the  recognizance,  except  that  if  the 
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surrender  were  made  after  forfeiture^  it  should  not  exoner- 
ate and  discharge  the  bail  from  the  amount  of  forfeiture  in- 
ourred^  but  upon  the  payment  of  such  costs  of  the  forfeiture 
and  proceedings  hy  scire  fadaa  as  might  !be  adjudged  bj 
the  court.  It  was  further  provided  (section  33)  :  '^  When 
any  action  by  scire  facias  or  otherwise  is  brought  on  behalf 
of  the  State  against  a  principal  or  surety  in  any  recognizance 
entered  into  either  by  a  party  or  a  witness  in  any  criminal 
prosecution^  where  the  penalty  of  such  recognizance  has 
been  adjudged  forfeited,  the  court  may,  on  application  of 
the  party  defendant^  remit  any  part  or  the  whole  of  such 
penalty^  according  to  the  circumstances  of  the  case  and  the 
situation  of  the  party^  and  upon  such  terms  and  conditions 
as  to  such  court  shall  seem  just  and  reasonable,  and  may 
award  execution  accordingly.'' 

This  section  gave  the  courts  in  such  action^  discretionary 
power  to  discharge  either  the  principal  or  the  surety,  when- 
ever the  circumstances  of  the  case  might  render  such  a  dis- 
charge expedient.     Lorance  v.  State,  supra. 

The  criminal  code  of  1852  did  not  contain  such  a  provis* 
ion  as  section  33,  R.  S.  1843^  p.  991,  quoted  above. 

Section  48  of  the  criminal  code  of  1852  (2  R.  8.  1852,  p. 
366)  provided,  as  does  the  criminal  code  of  1881  (section 
1722,  R.  S.  1881),  for  an  action  governed  by  the  rules  of 
civil  pleading  so  far  as  applicable,  to  be  brought '' against 
the  bail  upon  the  recognizance." 

Section  50,  2  R.  S.  1852,  p.  367,  was  as  follows:  <<Any 
recognizance  forfeited  by  the  principal  is  collectible  upon 
execution,  although  he  is  afterwards  arrested  on  the  original 
charge,  unless  remitted  by  the  court  for  cause  shown.'' 

In  the  criminal  code  of  1881  (section  1724,  R.  S.  1881, 
supra),  said  section  50  of  the  code  of  1862  is  changed 
by  inserting  between  the  first  and  second  words  thereof 
the  words  '^  judgment  upon  a."  By  this  change  it  may  have 
been  intended   to  indicate  that,  in  order  to   have   execu- 
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tijoUf  a  judgment  must  be  obtained  upon  the  forfeited  re- 
cognizance. 

In  SkUcy  ex  rd.,  y. Speck,  20  Ind.  211,  where  the  court,  after 
judgment  for  the  State  in  an  action  upon  a  forfeited  recogni- 
zance, had  remitted  a  portion  of  the  judgment,  without  any 
cause  shown,  the  Supreme  Court  held  that  this  was  error. 

In  State  v.  ShideUr,  51  Ind.  64,  the  power  of  the  court  to 
remit  a  forfeiture  upon  motion  was  upheld  under  said  sec- 
tion 50  of  the  criminal  code  of  1852. 

In  Bvtler  v.  Stale,  97  Ind.  373,  said  section*  50  and  said 
section  1724  were  referred  to,  without  mention  of  the  change 
so.  made  in  1881,  and  it  was  said  that  these  sections  recog- 
nize the  power  of  courts  to  remit  forfeitures  of  recognizances, 
and  it  was  said  further  that  such  power  does  not  exist  in  the 
courts,  and  can  not  be  conferred  upon  them  under  oub  consti- 
tution. 

In  State  v.  Rotoe,  103  Ind.  118,  it  was  held  that  the  Legis- 
lature may  prescribe  terms  or  conditions  upon  which  the 
court  may  adjudge  a  satisfaction  of  or  discharge  from  a  for- 
feited recognizance,  and  that  the  sense  in  which  the  Gov- 
ernor may  be  authorized  to  ^'  remit  fines  and  forfeitures ''  is 
that  he  may  release  or  absolve  the  person  against  whom  a 
fine  or  forfeiture  has  been  adjudged,  from  its  payment  after 
judgment. 

If,  in  an  action  upon  a  forfeited  recognizance,  the  forfeit- 
ure could  be  remitted  properly  by  the  court  under  said  sec- 
tion 50  of  the  criminal  code  of  1852,  this  could  be  done  only 
for  cause  shown ;  and  whatever  the  cause  it  must  have  been 
something  else  than  the  fact  that^fler  the  forfeiture  the 
principal  had  been  arrested  on  the  original  charge.  That 
alone,  by  the  terms  of  this  statute,  would  not  be  sufiScient  to 
prevent  collection  by  execution.  The  fact  that  the  princi- 
pal, besides  having  been  arrested,  had  also  been  convicted  on 
the  original  charge,  could  hardly  be  regarded  as  a  cause  for 
remission.  Such  a  release  would  be  by  the  favor  of  the 
court. 
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In  &ate  v.  Rowe,  mipray  it  was  said  that  section  1724, 
supra^  relates  to  the  remission  of  a  forfeiture  after  jadgmeDt 
on  the  forfeited  recognizance.  If  this  be  correct,  the  section 
in  question  does  not  relate  to  a  remission  of  the  forfeiture  in 
such  an  action  as  the  one  at  bar.  Said  section  1724,  by  its 
form,  presupposes  the  existence  of  a  judgment  upon  the  for- 
feited recognizance.  It  says  such  a  judgment  is  collectible 
upon  execution,  unless  there  be  a  remission.  If  the  forfeit- 
ure were  remitted  in  the  action  on  the  recognizance,  there 
would  be  no  judgment  to  be  collected  upon  execution.  The 
collection  of  the  judgment  upon  execution  could  not  be  pre- 
vented by  a  remission  other  than  a  remission  after  the  Judg- 
ment. 

The  &cts  stated  by  the  court  do  not  authorise  the  release 
of  either  of  the  appellees. 

The  judgment  is  reversed,  and  the  cause  is  remanded,  with 
instruction  to  state  conclusions  of  law  in  accordance  with  this 
opinion,  and  to  render  judgment  accordingly. 

Filed  Feb.  2, 1892. 


No.  429. 

Watson  v.  CSonwell. 

Partibb. — AeUor^  on  AecouiU. — Atngnmenl  wiihoui  EndortcmaU  tn  Writmg.'^ 
Demurrer, — In  a  suit  upon  an  account  alleged  to  have  been  assigned  to 
the  plaintiff,  but  not  by  endorsement  in  writing,  the  complaint  is  sab- 
ject  to  a  demurrer  for  defect  of  parties  defendant  if  the  assignor  is  not 
made  a  party.    Section  276,  B.  S.  1881. 

PxjSADiKG. — GomplaifU  before  Jutiice  cf  ikt  Peace. — A  complaint  in  a  cause 
originating  before  a  justice  of  the  peace  is  good  if  it  contain  enoo^ 
substance  to  bar  another  action  for  the  same  demand. 

From  the  Howard  Circuit  Court. 

J,  C,  Blacklidge^  (7.  C.  Shirley  and  JS.  C.  Moony  for  ap- 
pellant. 
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Reinhabd,  J. — Action  by  the  appellee  against  the  appel- 
lant before  a  justice  of  the  peace.  The  complaint  was  in 
two  paragraphs.  In  the  circuit  court,  to  which  th$  cause  was 
appealed,  there  was  a  demurrer  to  each  paragraph  of  the  com- 
plaint, which  was  overruled.  This  ruling  is  one  of  the 
errors  relied  upon  by  the  appellant  for  the  reversal  of  the 
judgment. 

Ajs  to  the  second  paragraph  there  were  two  causes  of  de- 
murrer assigned : 

1.  Want  of  sufficient  facts. 

2.  A  defect  of  parties  defendant. 

It  was  averred  in  the  second  paragraph  that  the  defendant 
is  indebted  to  the  plaintiff  in  the  sum  of  (95.07.  '^  That  in 
the  month  of  June,  1887,  said  defendant  and  one  James 
Rayl  were  partners  in  the  construction  of  a  certain  drain  in 
the  city  of  Kokomo,  Indiana;  that  at  said  date  said  Rayl 
was  indebted  to  plaintiff  for  house  rent  in  about  the  sum  of 
$95,  and,  being  unable  to  pay  the  same,  and  there  being  then 
due  and  owing  said  Watson  and  Rayl  about  $500  for  work 
done  by  them  as  partners,  of  which  said  Rayl  was  justly  en- 
titled to  the  sum  of  $95.07,  which  he  assigned  to  plain- 
tiff herein,  it  was  agreed  by  the  plaintiff  and  defendant 
herein  and  said  Rayl  that  said  defendant,  Watson,  should 
collect  the  money  then  due  said  Watson  and  Rayl,  and,  as 
soon  as  sufficient  money  was  collected  to  pay  off  said  amount 
of  $95.07,  defendant  should  pay  the  same  to  plaintiff.  The 
plaintiff  says  that  said  sum  has  long  since  been  paid  to 
said  Watson,  but  he  has  failed  and  refused  to  pay  said  sum 
to  plaintiff,  or  any  part  thereof,  and  still  fails  and  refuses  to 
pay  the  same,  and  plaintiff  says  that  said  sum  is  due,  with 
interest  thereon  to  the  amount  of  $20.    Wherefore,"  etc. 

It  will  be  noticed  that  the  account  sued  upon,  or  the  in- 
terest therein  claimed  by  the  appellee,  is  alleged  to  have  been 
assigned  to  the  said  appellee  by  Rayl.  The  appellant  insists 
that  Rayl,  the  assignor,  should  have  been  made  a  party  de- 
fendant, and  that  the  failure  to  do  so  was  a  sufficient  ground 
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for  sustainiDg  the  demurrer  on  account  of  a  defect  of  par- 
ties defendaut.  • 

We  are  of  opinion  that  the  appellant  must  prevail  in  this 
contention.  It  is  provided  by  statute  that  ^^  when  anj  action 
is  brought  by  the  assignee  of  a  claim  arising  out  of  con- 
tract, and  not  assigned  by  endorsement  in  writing,  the  as- 
signor shall  be  made  a  defendant,  to  answer  as  to  the  assign- 
ment of  his  interest  in  the  subject  of  the  action/'  Section 
276,  R.  S.  1881. 

There  is  no  averment  as  to  any  ''  endorsement  in  writing" 
having  been  madci  and  no  reason  is  stated  why  the  as- 
signor is  not  joined  as  a  defendant.  An  objection  of  this 
character  is  properly  taken  by  demurrer  for  a  defect  of  par- 
ties defendant."  Gordon  v.  Garter,  79  Ind.  386 ;  Kennedy 
V.  Anderson,  98  Ind.  161 ;  Thornton  &  Ballard's  Code,  sec- 
tion 276,  and  notes. 

The  requirement  of  the  statute  seems  to  be  imperative, 
and  it  was  error  to  overrule  the  demurrer. 

Upon  the  other  ground  of  demurrer  we  think  this  para* 
graph  is  sufficient.  As  the  cause  originated  before  a  justice 
of  the  peace,  we  must  hold  the  complaint  good  if  it  contain 
enough  substance  to  bar  another  action  for  the  same  demand. 
MUhoUin  v.  Fuller ,  1  Ind.  App.  58. 

With  regard  to  the  first  paragraph  we  have  some  doubt 
as  to  its  sufficiency,  but,  as  it  may  be  amended  on  another 
trial,  we  need  not  express  any  opinion.  Other  points  are 
presented,  but,  as  they  may  not  arise  again,  we  need  not  con« 
sider  them. 

Judgment  reversed,  with  directions  to  the  court  below  to 
sustain  the  demurrer  to  the  second  j^ragraph  of  the  com* 
plaint  and  for  further  proceedings. 

It  appearing  that  since  the  submission  of  this  cause  the 
appellee  has  died,  it  is  ordered  that  the  judgment  of  re- 
versal be  entered  as  of  the  date  of  submission  of  the  cause, 
viz.,  April  30th,  1891. 

Filed  Feb.  3, 1892. 
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No.  303. 

The  Noblesyille  Foundby  and  Machine  Company 

17.  Yeaman^  by  Next  Fbiend. 

Appellate  Court. — FUading, — GomplairU, — Where  a  complaint  is  at- 
tacked for  the  first  time  in  the  Appellate  Court,  every  legal  intendment 
is  summoned  to  its  rescue,  and  if  there  is  enough  to  bar  another  suit  for 
the  same  cause,  and  no  necessary  averment  is  totally  absent,  the  verdict 
will  cure  the  delinquencies. 

Mabtbb  ahd  Sbbyant. — Inexperienced  Servant, — Vangercui  Undertaking. — 
Emphyei^B  NegKgenee, — Fellow-Servant, — An  employer  who  sets  a  boy 
sixteen  years  of  age  at  a  dangerous  undertaking,  knowing  that  he  lacks 
the  strength  and  skill  necessary  to  do  it  safely,  is  guilty  of  negligence. 
The  employer  can  not  exculpate  himself  by  claiming  that  the  employee 
was  directed  where  to  work  by  a  fellow* servant 

From  the  Hamilton  Circuit  Court. 

A,  F.  Shirts  and  M,  Vestal^  for  appellant. 
T,  /.  Kane  and  T.  P.  Davis,  for  appellee. 

Cbumpackeb,  J. — This  action  was  brought  by  Otho  6. 
Yeaman^  a  minor^  against  the  Noblesville  Foundry  and  Ma- 
chine Company  to  recover  damages  for  a  personal  injuty  sus- 
tained by  the  plaintiff  through  the  alleged  carelessness  of  the 
defendant.     The  complaint  is  as  follows: 

'^  The  plaintiff  complains  of  the  defendant,  and  says  that 
the  defendant  is  a  corporation,  duly  organized  and  operating 
under  and  pursuant  to  the  laws  of  the  State  of  Indiana,  and 
that  in  the  month  of  May,  1888,  he  was  an  inexperienced 
boy,  sixteen  years  of  age,  employed  in  the  service  of  the  de- 
fendant, and  that  while  in  such  service  he  consented  to  as- 
sist other  servants  and  employees  of  said  defendant  in  the 
making  of  a  large  wrench,  in  the  making  of  which  was  in- 
volved the  operation  of  a  large  and  heavy  drop-hammer, 
weighing  about  eight  hundred  pounds,  which  said  service  was 
outside  of  the  scope  of  the  usual  employment  and  duties  of 
the  plaintiff,  and  that  he  was  not  familiar  with  or  experienced 
in  that  class  of  work,  and  that  the  plaintiff  was  too  young 
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to  be  put  to  the  service  he  was  required  to  perform ;  that  on 
said  occasion  the  foreman  and  workmen  of  said  defendant 
were  engaged  in  making  said  wrench,  weighing  about  fifty 
pounds,  in  the  making  of  which  it  became  necessary,  as  afore- 
said, to  mould  and  shape  said  wrench  by  operating  said  drop- 
hammer  thereon ;  that  said  drop-hammer,  as  managed  and 
worked  by  said  foreman  of  said  defendant  on  said  occasion, 
was  hazardous  and  dangerous,  and  required  extraordinary  or 
peculiar  skill  on  the  part  of  the  workmen  to  avoid  the  danger 
attending  such  operation  thereof,  and  that  such  danger  might 
reasonably  have  been  apprehended  by  said  defendant  or  its 
foreman,  and  that  knowing  his  age  and  inexperience  the  de- 
fendant neglected  to  give  him  the  necessary  warning  and  in- 
struction, and  that  in  the  operation  of  the  same,  on  the  oc- 
casion referred  to,  the  said  master  or  foreman  of  the  defendant, 
in  charge  of  said  work,  ordered  said  plaintiff  to  reach  his 
hand  through  and  under  said  hammer  and  take  hold  of  a 
pair  of  tongs  with  which  said  wrench  was  being  held  by  a 
fellow-workman,  and  with  said  tongs  so  taken  from  his  fel- 
low-workman in  that  manner  to  hold  and  carry  said  wrench 
to  another  place ;  and  the  plaintiff  avers  that  said  defendant 
and  said  foreman  were  negligent  and  careless  in  attempting 
to  perform  said  work  in  said  manner,  of  which  the  plaintiff 
was  then  ignorant,  and  that  pursuant  to  said  order  said  plain- 
tiff acted  in  all  respects  as  directed,  and  did  reach  his  hand 
through  and  under  said  hammer,  and  did  take  hold  of  said 
tongs  with  which  said  wrench  was  being  held,  and  that  the 
weight  of  said  tongs  and  wrench  were  beyond  his  strength 
and  skill,  by  reason  of  which  his  hold  thereon  was  loosened, 
and  through  that  act,  or  some  cause  unknown  to  the  plain- 
tiff, said  hammer  fell  and  caught,  mashed  and  cut  off  his 
left  hand,  all  of  which  was  occasioned  by  the  said  fault  and 
negligence  of  the  said  defendant  and  its  foreman  on  the  oc- 
casion referred  to  as  above  stated,  and  without  fault  on  the 
part  of  the  plaintiff,  and  that  said  plaintiff  in  the  exercise 
of  ordinary  care  could  not  have  safely  performed  the  service 
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required  of  him  in  the  manner  as  directed  by  said  master  and 
foreman,  on  account  of  his  youth,  inexperience  and  want  of 
necessary  strength,  of  which  danger  and  inability  he  was  ig- 
norant at  the  time.  And  the  plaintiff  avers  that  on  account 
of  said  injury  he  suffered  great  bodily  and  mental  anguish, 
and  has  been  disabled  for  life,  and  has  incurred  expenses  on 
account  of  said  injury  in  the  sum  of  two  hundred  dollars,  for 
services  of  a  physician  and  surgeon  and  nursing,  and  has 
been  deprived  of  the  ability  to  follow  his  business."  Where- 
fore he  demands  judgment. 

An  answer  of  the  general  denial  closed  the  issues,  and  the 
cause  was  tried  by  a  jury,  who  found  a  verdict  for  the  plain- 
tiff, upon  which  judgment  was  rendered.  ^ 

The  defendant  ^peals  and  assigns  for  error  that  the  com- 
plaint does  not  state  facts  sufficient  to  constitute  a  cause  of 
action. 

There  are  several  defects  in  the  complaint,  and,  if  it  had 
been  tested  by  demurrer,  it  would  undoubtedly  have  been 
adjudged  insufficient.  The  charge  of  culpable  negligence 
against  the  appellant  is  very  feeble  indeed.  While  it  shows 
the  employment  of  the  appellee  at  a  hazardous  undertaking, 
without  giving  him  proper  instructions  to  enable  him  to 
avoid  danger,  and  that  he  did  not  possess  the  requisite 
amount  of  skill  and  strength  to  perform  the  special  task  with 
comparative  safety,  of  which  facts  he  was  ignorant,  it  does 
not  directly  aver  that  the  injury  was  the  result  of  appellant's 
misconduct.  The  only  averment  upon  this  question  (ex- 
cepting conclusions)  is  that  the  precipitation  of  the  trip- 
hammer was  caused  by  the  falling  of  the  tongs  through  ap- 
pellee's inability  to  hold  them,  or  by  '^  some  cause  unknown 
to  the  plaintiff.''  A  complaint,  in  cases  of  the  class  to  which 
this  belongs,  should  state  facts  from  which  negligence  upon 
the  part  of  the  defendant  is  a  necessary  legal  inference,  and 
clearly  connect  such  negligence  with  the  injury  as  its  prox- 
imate cause.     If  the  hammer  fell  and  inflicted  the  injury 
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through  some  unknown  cause,  the  appellant  would  not  be 
responsible. 

But  the  averment  that  the  hammer  was  thrown  down  bj 
the  tougs,  or  by  some  unknown  cause,  can  not  be  regarded 
as  the  equivalent  of  no  averment  whatever  respecting  the 
cause  of  the  injury,  and,  viewing  the  complaint  as  a  whole, 
the  imperfections  are  susceptible  of  being  elucidated  by  the 
evidence,  and  consequently  are  cured  by  the  verdict.  When 
a  complaint  is  attacked  for  the  first  time  in  this  court  every 
legal  intendment  is  summoned  to  its  rescue,  and  if  there  is 
enough  to  bar  another  suit  for  the  same  cause,  and  no  neces- 
sary averment  is  totally  absent,  the  verdict  will  cure  the  de- 
linquencies. Du  Souchet  v.  IhUcher,  113  Ind.  249;  Orion 
V.  Tilden,  110  Ind.  131;  BurkeU  v.  Hglman,  104  Ind.  «; 
Hedriok  v.  D.  M.  Osborne  &  Oo,,  99  Ind.  143;  Louisville^ 
etc.,  B.  W,  Go.  V.  Harrington,  92  Ind.  457  ;  Toledo,  etc.  jB, 
W.  Go.  V.  Stevens,  63  Ind.  337 ;  Louisville,  etc.,  R.  W.  Co.  v. 
Spain,  61  Ind.  460. 

We  are  inclined  to  the  view  that  the  complaint  in  ques- 
tion comes  within  the  doctrine  of  these  authorities,  although 
this  conclusion  is  not  reached  without  some  misgivings. 

The  only  other  question  discussed  relates  to  the  sufficiency 
of  the  evidence  to  support  the  verdict.  It  was  proved  that 
the  appellee  was  but  sixteen  years  of  age,  and  was  employed 
to  work  in  appellant's  machine  shop,  and  on  the  evening  of 
the  injury  he  was  sent  into  the  forging  room  to  assist  in 
making  a  wrench.  In  this  room  was  an  anvil  over  which 
was  suspended  a  trip-hammer,  weighing  nearly  800  pounds, 
used  in  forging  heavy  iron,  and  which  was  operated  by  a 
treadle.  The  foreman  directed  appellee  to  reach  under  the 
hammer  and  seize  with  a  pair  of  tongs  a  heavy  piece  of  iron 
weighing  about  seventy-five  pounds,  which  he  undertook  to 
do  ;  but  the  iron  was  too  heavy  for  him  to  handle  in  that 
manner,  and  the  tongs  turned  in  his  hands,  and  fell  on  the 
treadle,  and  precipitated  the  hammer  on  his  hand,  mangling 
it  in  a  severe  manner.     The  foreman  knew  of  appellee's  mi« 


NOVEMBER  TERM,  1891.  525 


The  City  of  La  Porte  v.  Organ. 


nority  and  lack  of  streDgth  when  he  directed  him  to  handle 
the  tongs.  The  appellant  was  culpably  negligent  in  setting 
the  appellee  to  work  at  the  special  task,  knowing  that  he 
lacked  strength  and  skill  necessary  to  do  it  safely.  Brazil 
Block  Coal  Go.  v.  Young,  117  Ind.  520;  Taylor  v.  Wootan, 
1  Ind.  App.  188. 

It  is  the  duty  of  the  master  to  furnish  appliances,  and  di- 
rect where  his  workmen  shall  work,  and  this  duty  can  not 
be  delegated  so  as  to  absolve  the  master  from  responsibility 
for  its  improper  performance.  Having  set  the  appellee  at  a 
dangerous  undertaking,  which  he  was  unfitted  to  perform  on 
account  of  his  lack  of  strength  and  skill,  the  appellant  can 
not  exculpate  it3elf  by  the  claim  that  the  man  who  directed 
him  where  to  work  was  a  fellow-servant.  Indiana  Car  Com-- 
pany  v.  Parker,  100  Ind.  181. 

The  evidence  fairly  supports  the  verdict. 

The  judgment  is  affirmed. 

Filed  Feb.  8, 1892. 


No.  380. 

The  City  op  La  Porte  v.  Obgan. 

Practice. — AppelUUe  Court, — Ruling  on  Demurrer. — Question  How  Presented. 
— No  qaestion  is  presented  on  a  ruling  sustaining  a  demurrer  unless  an 
exception  is  taken  at  the  time  the  ruling  is  made. 

Bams. — Motion  for  Judgment  on  Demurrer. — Bitt  of  Ezeeptiona. — In  order  to 
present  a  question  on  a  ruling  on  a  motion  for  judgment  on  demurrer 
nunc  pro  tune,  the  motion,  and  the  ruling  thereon,  must  be  piade  part 
of  the  record  hj  bill  of  exceptions  or  hj  an  order  of  the  trial  court. 

JtTDQMENT. — Motion  to  Set  Aside. — Where  amotion  to  set  aside  a  judgment 
is  oyerruled,  and  the  appellant  claims  to  be  entitled  to  relief  under  sec- 
tion 396,  R.  S.  1881,  but  it  does  not  appear  upon  what  ground  under  the 
statute  he  is  entitled  to  relief,  and  it  does  not  appear  from  an  examina- 
tion of  the  causes  assigned  in  the  motion  that  the  court  erred  in  its 
ruling  under  the  statute,  the  judgment  will  not  be  disturbed. 
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From  the  La  Porte  Circuit  Court. 

M.  Nye  and  W.  B.  Biddle^  for  appellant. 
J,  H.  Bradley^  for  appellee. 

BoBiNSONy  C.  J. — The  appellant  filed  its  claim,  in  the  na- 
ture of  a  complaint,  in  three  paragraphs,  against  the  appel- 
lee's decedent,  and,  not  being  allowed,  it  was  transferred  to 
the  trial  docket  of  the  LaPorte  Circuit  Court  for  the  Sep- 
tember term,  1890.  A  demurrer  was  filed  to  each  paragraph 
of  the  complaint,  and  sustained,  without  exception  being 
taken  to  the  ruling,  and  leave  was  granted  to  amend. 

The  appellant  afterwards  filed  an  amended  third  paragraph 
of  complaint,  to  which  a  demurrer  was  also  sustained,  and 
on  the  third  day  after  the  demurrer  was  sustained  to  the 
amended  third  paragraph  of  the  complaint  appellant  ex- 
cepted to  the  ruling  of  the  court  on  the  demurrer  to  this 
paragraph  of  the  complaint,  and  prayed  an  appeal  to  the  Su- 
preme Court,  which  was  granted  on  filing  bond,  etc.,  within 
thirty  days.     The  bond  for  appeal  was  filed  in  vacation. 

At  the  ensuing  November  term  of  the  court,  it  appearing 
that  judgment  had  not  been  rendered  on  the  demurrer  as  sus- 
tained as  to  the  third  paragraph  of  the  amended  complaint, 
on  motion  of  the  appellant  the  cause  was  redocketed,  and  at 
that  time  the  court,  on  motion  of  the  appellee,  rendered  a 
judgment  nunc  pro  tunc,  as  of  September  18th,  1890.  Aflter- 
wards  appellant  filed  a  motion,  supported  by  affidavit,  to  set 
aside  the  judgment  on  demurrer,  and  to  be  allowed  to  plead 
further,  which  motion  was  overruled,  to  which  ruling  the 
appellant  excepted,  and  prayed  another  appeal,  and  filed  an- 
other bond. 

The  errors  assigned  in  this  court  are  : 

1.  Sustaining  the  demurrer  to  the  amended  third  para? 
graph  of  the  complaint. 

2.  Sustaining  appellant's  motion  for  judgment  nunc  pro 
tunc. 
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3.  Entering  judgmeiit  on  demurrer  as  of  date  September 
18th,  1890. 

4.  Overraling  appellant's  motion  to  be  relieved  from  the 
judgment. 

Under  the  first  assignment  of  error^  that  the  court  erred 
in  overruling  the  demurrer  to  the  amended  third  paragraph 
of  the  complaint,  no  question  is  presented  by  the  record  in 
this  court,  for  the  reason  that  no  exception  was  taken  to  the 
ruling  of  the  circuit  court  at  the  proper  time. 

The  following  entry  appears  in  the  record  on  the  15th  day 
of  September,  1890,  being  the  thirteenth  judicial  day  of  the 
September  term  of  said  court :  **  Now  come  the  parties  by 
counsel,  and  the  court  sustains  the  demurrer  to  the  amended 
third  paragraph  of  the  claimant's  cause  of  action.'* 

Afterwards,  on  the  18th  day  of  September,  1890,  being 
the  sixteenth  judicial  day  of  the  September  term  of  said 
court,  the  following  entry  appears  in  the  record  :  '^  Now 
come  the  parties  by  counsel,  and  the  claimant  excepts  to  the 
sustaining  of  the  demurrer  to  the  amended  complaint  hereto- 
fore had,  and  all  pleadings  are  made  a  part  of  the  record. 
Thereupon  the  claimant  prays  an  appeal  to  the  Supreme 
Court,  which  is  granted  by  the  court  upon  claimants  filing 
a  bond,  etc.,  within  thirty  days." 

Section  626,  R.  S.  1881,  is  imperative  on  this  question. 
That  section  provides  that  ^'  The  party  objecting  to  the  de- 
cision must  except  at  the  time  the  decision  is  made."  As  we 
have  seen,  the  court  sustained  the  demurrer  to  the  amended 
third  paragraph  of  the  complaint  on  the  16th  day  of  Sep- 
tember, 1890,  being  the  thirteenth  judicial  day  of  said  term 
of  said  court,  and  no  exception  was  taken  to  the  ruling 
at  the  time ;  and  afterwards,  on  the  18th  day  of  Sep- 
tember, 1890,  being  the  sixteenth  judicial  day  of  the  Sep- 
tember term  of  said  court,  the  claimant  excepted  to  the  sus- 
taining of  the  demurrer  to  the  amended  complaint  heretofore 
had,  etc. 

It  is  settled  that,  in  order  to  save  any  question  for  review 
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in  this  court  in  a  case  like  this,  an  exception  to  the  concla- 
sion  of  law  must  be  taken  at  the  time  the  decision  was  made. 
^  There  is  no  question  presented  to  this  court  on  the  ruling  of 
the  lower  court  in  sustaining  the  demurrer  to  the  amended 
complaint.     Matsinger  v.  Fortj  118  Ind.  107. 

The  second  and  third  errors  assigned  present  the  question 
as  to  the  sustaining  of  the  appellee's  motion  for  judgment 
nunc  pro  tuncy  and  in  entering  judgment  on  the  demurrer  as 
of  date  September  18th,  1890.  As  has  been  seen,  at  the 
November  term  of  said  court,  on  appellant's  motion,  the 
cause  was  redocketed. 

The  motion  to  redocket  the  cause  was  based  upon  the  ver- 
ified petition  of  the  appellant,  by  which  it  was  shown  that 
on  the  18th  day  of  September,  1890,  being  the  sixteenth 
judicial  day  of  said  term  of  said  court,  and  being  the  term 
of  said  court  immediately  preceding  the  November  term  of 
said  court,  a  demurrer  having  been  previously  sustained  to 
the  third  paragraph  of  the  amended  complaint,  appellant's 
attorney  caused  to  be  entered  of  record  an  exception  to  the 
ruling  of  the  court  in  sustaining  said  demurrer,  and  there- 
upon certain  entries  were  made  in  the  nature  and  form  of 
appealing  said  cause  to  the  Supreme  Court ;  that  there  was 
no  judgment  rendered  in  said  cause  upon  said  demurrer,  nor 
was  any  judgment  rendered  thereon ;  that  said  cause  re- 
mained undisposed  of,  and  by  oversight  and  misapprehen- 
sion had  been  left  off  the  docket  at  said  November  term 
of  said  court.  Wherefore  appellant  moved  that  said  cause 
be  reinstated  upon  the  docket  of  said  court,  which  motion 
was  sustained  by  the  court,  and  thereupon  the  appellee 
moved  the  court  to  have  the  judgment  on  the  demurrer  as 
announced  by  the  court,  September  18th,  1890,  entered  as 
of  that  date,  which  motion  was  sustained  and  judgment  was 
rendered  against  appellant  on  the  demurrer,  the  appellant 
failing  to  amend  under  this  condition  of  the  record,  although 
the  appellant  was  present  in  court  when  appellee's  motion 
for  judgment  on  the  demurrer  was  made  and  sustained  and 
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caused  an  exception  to  be  eotered  of  record  to  said  motion 
and  the  ruling  thereon. 

The  second  and  third  assign ment-s  of  error  present  no 
question  in  this  court,  because  the  motion  of  the  appellee 
for  judgment  on  the  demurrer,  and  the  ruling  of  the  court 
thereon,  were  not  made  a  part  of  the  record  by  blill  of  ez^ 
ceptions,  or  by  an  order  of  the  trial  court.  Shields  v.  MO' 
Mohan,  101  Ind.  691 ;  Chissom  v.  Barhouvj  100  Ind.  1. 

After  the  court  sustained  the  appellee's  motion  for  judg- 
ment on  demurrer,  appellant  filed  a  motion,  supp^yi^d  by 
affidavit^  to  set  aside  said  judgment  and  to  be  relieved  there- 
from, which  motion  was  overruled,  and  constitutes  the  fourth 
assignment  of  error.  The  affidavit  filed  in  support  of  said 
motion  was  made  by  the  appellant's  attorney  and  stated,  in 
substance,  that  the  affiant  was  afraid  that  the  complaint  did 
not  state  a  cause  of  action,  and  was  apprehensive  that  it  was 
bad  for  reasons  therein  stated ;  that  if  the  judgment  was  set 
aside  and  appellant  again  allowed  to  amend  a  cause  of  ac- 
tion could  be  filed  sufficient  to  withstand  a  demurrer ;  that 
certain  facts  had  been  omitted  from  said  complaint,  which 
should  have  been  averred  therein  to  more  fully  present  ap- 
pellant's cause  of  action,  etc. 

No  reason  is  assigned  by  the  appellant  why  this  motion 
should  have  been  sustained,  further  than  to  suggest  that,  nn* 
der  the  cironmstances  shown  by  the  record,  the  appellant  was 
entitled  to  be  relieved  from  the  judgment  under  section  396, 
R.  S.  1881.  We  are  not  advised  by  the  brief  of  the  appel- 
lant upon  what  ground  under  the  statute  cited  the  court 
should  have  relieved  appellant  from  the  judgment,  and  it 
does  not  appear  from  an  examination  of  the  causes  assigned 
in  the  motion  that  the  court  erred  in  its  ruling  thereon  under 
said  statute. 

The  judgment  is  affirmed,  with  costs. 

FUed  Feb.  8, 1802. 
Vou  3 34 
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Foster  v.  Dailey. 

Flkadirg. — Flea  tn  AbaiemaU. —  Violation  of  Agreement  to  Ed/end  Tvme,— 
The  breach  of  an  agreement,  made  after  salt  is  brought,  to  extend  the 
time  of  payment  of  an  indebtedness  can  not  be  pleaded  in  bar  of  the 
action. 

Sake.— Demurrer. — A  demurrer  as  follows :  The  plaintiff  demon  to  the 
amended  second  paragraph  of  the  defendant's  answer,  for  the  reason 
that  the  same  does  not  state  facts  sufficient  to  constitute  a  good  defence 
to  plaintiff's  complaint,  is  not  insufficient  in  form  because  of  the  use 
of  the  word  ''  complaint "  instead  of  the  words  "  cause  of  action." 

From  the  Adams  Circuit  Court. 

J.  R.  Bobo,  B.  T.  Boboy  O.  M.  France,  J.  F.  France  and  B. 
C.  Bell,  for  appellant. 
E,  A.  Huffman,  for  appellee. 

Black,  J. — The  appellee's  complaint  was  in  two  para- 
graphs, the  first  being  upon  a  promissory  Bote  made  by  the 
appellant  to  the  appellee,  and  the  second  alleging  an  indebt- 
edness arising  out  of  a  mutual  mistake  in  the  settlement  of 
certain  accounts  existing  between  the  parties. 

The  court  sustained  a  demurrer  to  the  second  paragraph 
of  appellant's  answer,  and  this  ruling  is  assigned  as  error. 

The  answer  was  filed  on  the  24th  of  January,  1891. 
The  first  paragraph  was  a  general  denial.  The  second  al- 
leged that  on  a  day  stated,  subsequent  to  the  commencement 
of  the  action,  the  parties  made  '^  a  contract,  for  a  valuable 
consideration,  to  wit,  ten  dollars,  wherein  this  plaintiff 
agreed  that  the  indebtedness  sued  upon,  and  mentioned  in 
plaintiff's  complaint  should  not  be  due,  and  no  suit  should 
be  brought  therefor  in  any  court  until  the  20th  day  of  March| 
1891 ;  that  this  defendant  has  paid  and  performed  every  con- 
dition of  said  contract  on  his  part,  but  that  the  plaintiff  has 
failed,  and  now  refuses  to  perform  the  condition  of  said  con- 
tract on  his  part/'  This  paragraph  was  pleaded  in  bar  of 
the  action. 

It  has  been  decided  in  many  cases  in  this  State,  both  be- 
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fore  and  since  the  adoption  of  the  reformed  procedure,  that 
the  violation  of  an  agreement  to  extend  the  time  of  pay- 
ment, or « not  to  sue  for  a  limited  period,  can  not  defeat  a  re- 
covery against  a  principal  debtor,  no  matter  in  what  form 
of  pleading  he  may  set  up  the  breach  of  the  collateral  con- 
tract. Berry  v.  BateSy  2  Blackf.  118;  MendenhaU  v.  Len^' 
well,  5  Blackf.  125;  NewMrk  v.  Neild,  19  Ind.  194;  Irons 
V.  WoodJUl,  32  Ind.  40 ;  Nehon  v.  White,  61  Ind.  189 ;  MUU 
V.  Todd,  83  Ind.  25;  Williams  v.  ScoU,  83  Ind.  406  (411); 
Vogd  V.  Harris,  112  Ind.  494. 

If  this  be  true  of  an  agreement  made  before  the  com- 
mencement of  the  action,  it  must  be  true  that  the  breach  of 
such  an  agreement  made  after  the  commencement  of  the  ac- 
tion  can  not  be  well  pleaded  in  bar  of  the  action. 

The  appellant  insists  that  the  demurrer  was  insufficient  in 
form.  Omitting  the  title  and  the  signature,  the  demurrer 
was  as  follows : 

''The  plaintiff  demurs  to  the  amended  second  paragraph 
of  the  defendant's  answer,  for  the  reason  that  the  same  does 
not  state  facts  sufficient  to  constitute  a  good  defence  to  plain- 
tiff's complaint." 

It  seems  to  be  supposed  by  counsel  for  the  appellant  that 
this  demurrer  was  not  sufficient  to  raise  the  question  as  to 
the  sufficiency  of  the  paragraph  of  answer  to  which  it  was 
addressed,  because  of  the  use  of  the  word  ''  complaint,'^  in- 
stead of  the  words  ''cause  of  action.'^ 

This  objection  is  not  well  taken.  We  think  the  demurrer 
was  sufficient  in  form  and  substance.  Wright  v.  Nipple,  92 
Ind.  310;  Yotmg  v.  Warder,  94  Ind.  357;  McFadden  v. 
Fritz,  110  Ind.  1;  Ltwdlen  v.  Crane,  113  Ind.  289. 

If  the  demurrer  were  defective  in  form,  sustaining  it  to 
an  insufficient  answer  would  be  a  harmless  ruling,  and  could 
not  result  in  the  reversal  of  the  judgment.  Hildebrand  v. 
MeOrum,  101  Ind.  61. 

The  judgment  is  affirmed,  with  costs. 

Filed  Feb.  3, 1892. 
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No.  236. 

Helman  et  al.  v.  Withebs. 

BBFLEVnr. — IVon^er  cf  i\)netaion.^A  penon  in  the  poseenion  of  goods 
without  right  can  not  avoid  an  action  of  replevin  bj  wrongfully  trans* 
ferring  the  poaseasion  to  another,  even  though  the  transfer  be  made  be- 
fore the  commencement  of  the  suit. 

From  the  Elkhart  Circuit  Court. 

0.  T.  Chamberlain  and  P.  L.  Turner,  for  appellants. 
H.  C.  Dodge  and  J.  S.  Dodge,  for  appellee* 

New,  J. — This  was  an  action  in  replevin,  instituted  and 
tried  in  a  justice's  court,  and  from  there  appealed  to  and  tried 
in  the  circuit  court. 

The  appellee,  in  his  complaint,  avers  that  he  is  the  owner 
and  entitled  to  the  possession  of  one  bald-face  mare,  of  the 
value  of  sixty-five  dollars ;  that  the  appellants,  Tobias  E. 
Helman  and  Samuel  B.  Helman,  the  defendants  below,  have 
the  possession  without  right,  and  unlawfully  detain  the  same 
from  the  appellee ;  and  that  the  said  property  has  not  been 
taken  by  virtue  of  any  execution,  tax  assessment,  attachment, 
or  other  writ  of  any  kind  against  the  appellee.  Wherefore 
judgment  is  asked  for  the  recovery  of  said  horse,  and  twenty- 
five  dollars  damages  for  the  detention  thereof. 

In  the  circuit  court,  upon  the  issues  joined,  there  was  a 
trial  by  jury,  and  special  verdict  returned  as  follows : 

<<  We  find  that  on  and  prior  to  the  29th  day  of  July,  1889, 
the  plaintifi*  was  the  owner  and  in  the  possession  of  the  mare 
described  in  the  complaint;  that  on  said  day  one  Arthur  With- 
ers took  said  mare  and  traded  and  delivered  her  to  the  defend- 
ants, Tobias  K.  Helman  and  Samuel  R.  Helman ;  that  said 
Arthur  Withers,  in  making  said  trade,  was  not  the  lawful 
agent  of  the  plaintiff;  that  said  trade  was  not  made  with  the 
knowledge  or  consent  of  the  plaintiff;  that  when  the  plain* 
tiff  was  informed  of  said  trade  he  did  not  ratify  the  same; 
that,  on  the  2d  day  of  August,  1889,  and  before  this  action 
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was  brought,  plainti£P  caused  a  demand  for  the  return  to  him 
of  said  mare  to  be  made  on  the  defendants,  Tobias  K.  and 
Samuel  R.  Helman,  which  was  refused ;  that  before  this  ac- 
tion was  brought  the  said  defendants  had  sold  and  delivered 
said  mare  to  one  David  Wise ;  that  said  sale  was  made  before 
said  demand  was  made  }  that  said  delivery  to  Wise  was  made 
for  the  purpose  of  evading  the  writ  of  replevin  in  this  cause, 
and  said  delivery  was  made  about  one-fourth  hour  before  this 
action  was  commenced ;  that  the  officer  to  whom  the  writ 
was  issued  did  not  succeed  in  finding  said  mare,  and  that  the 
value  of  said  mare  is  fifty  dollars.  If,  upon  the  foregoing 
facts,  the  law  be  with  the  plaintifi*,  as  against  either  or  both 
defendants,  then  we  find  for  the  plaintiff,  and  assess  his  dam« 
ages  at  fifty  dollars.  If  the  law  be  with  either  or  both  de- 
fendants, then  we  find  for  him  or  them/' 

A  motion  by  the  appellants  for  judgment  in  their  fitvor 
upon  the  facts  found  by  the  special  verdict  was  overruled. 
Judgment  was  then  rendered  in  favor  of  the  appellee  upon 
his  motion  for  the  value  of  the  mare  as  found  by  the  jury, 
and  for  costs. 

The  appellants  have  assigned  as  error  the  overruling  of 
their  motion  for  judgment  upon  the  special  verdict,  and  the 
sustaining  of  the  appellee's  motion  for  judgment. 

The  question  presented  for  our  decision  is,  can  the  judg* 
ment  of  the  circuit  court  be  sustained  upon  the  facts  found 
by  the  jury  ? 

It  is  made  to  appear  by  the  facts  found  that  on  and  prior 
to  the  29th  of  July,  1889,  the  appellee  was  the  owner  and  in 
possession  of  the  mare  in  dispute,  and  that  on  that  day 
Arthur  Williams,  without  right,  traded  and  delivered  her  to 
the  appellants,  who,  upon  the  2d  day  of  August,  1889,.  be- 
fore this  suit  was  commenced,  refused,  upon  the  demand  of 
the  appellee,  to  return  to  him  said  mare ;  that  before  the 
commencement  of  this  suit,  and  before  the  making  of  said 
demand,  the  appellants  sold  and  delivered  said  mare  to  one 
David  Wise  for  the  purpose  of  evading  the  writ  of  replevin 
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issaed  in  this  cause ;  that  the  value  of  the  mare  is  fifty  dol- 
lars. 

Counsel  for  the  appellants  contend  that^  inasmuch  as  the  ap- 
pellants were  not  in  the  possession  of  the  mare  at  the  time 
the  action  wi^  commenced,  the  judgment  of  the  court  below 
nvas  erroneous* 

The  two  actions,  detinue  and  replevin,  were  formerly  in 
use  in  this  State.  These  two  actions,  detinue,  (or  an  unlaw- 
ful detention,  and  replevin,  for  an  unlawful  taking  and  de- 
tention, cpvered  the  whole  ground  of  deprivation  of  per- 
sonal property,  so  far  as  the  recovery  of  the  specific  articles 
was  concerned,  and  we  think  an  examination  of  the  earlier 
statutes,  and  the  definition  of  detinue  and  replevin  as  given 
at  common  law,  will  clearly  show  that  the  statutes  now  in 
force  for  the  recovery  of  personal  property  cover  the  entire 
ground  of  both  of  those  actions.  Statutes  of  1824,  p.  337 ; 
B.  S.  1831,  pp.  305,  424;  B.  S.  1838,  pp.  372,  475,  476, 
477 ;  B.  S.  1848,  pp.  697,  732,  896 ;  1  Chitty  Pleading, 
120,  162. 

In  the  case  at  bar,  it  is  an  unlawful  detention  that  is  com- 
plained  of.  In  detinue  the  gist  of  the  action  was  the  un- 
lawful detainer,  and,  therefore,  it  was  that  the  action  would 
lie  against  a  person  having  the  wrongful  possession  of  the 
chattel,  although  he  may  have  acquired  the  possession  in  the 
first  instance  lawfully. 

Beplevin  was  originally  the  remedy  when  goods  were  un- 
justly taken  and  detained.  Now,  under  the  code,  and  in 
the  justice's  act,  replevin  embraces  both  a  wrongful  taking 
and  an  unlawful  detention.  . 

Detinue,  at  common  law,  would  lie  against  him  who  once 
had,  but  afterwards  improperly  parted  with,  the  possession  of 
a  chattel.  1  Chitty  Pleading,  123;  Jones  v.  Dowkj  9  M. 
&  W.  19 ;  Ellis  V.  Lersner,  48  Barb.  539 ;  Htchols  v.  Michael, 
23  N.  Y.  264  (268) ;  Dunham  v.  Tray,  etc.,  R.  R.  Co.,  40 
N.  Y.  543 ;  Harris  v.  Hillman,  26  Ala.  380 ;  lAghifoot  v. 
Jordan,  63  Ala.  224 ;  Harkey  v.  Tillman,  40  Ark.  551  (655). 
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It  is  our\)pinioD,  also,  now  that  the  replevin,  under  oiir 
statutes,  embraces  detinue,  as  it  was  at  common  law,  that  a 
party  in  the  possession  of  goods,  without  right,  can  not 
avoid  the  action  of  replevin  by  wrongfully  transferring  the 
possession  to  another,  even  though  the  transfer  be  made  be- 
fore the  commencement  of  the  suit.  He  can  not  protect 
himself  by  showing  that  he  has  wrongfully  transferred  the 
property  to  another. 

In  this  view  we  are  well  supported  by  authority.  Nichols 
V.  Michael,  supra;  Latimer  v.  Wheeler,  3  Abb.  App.  35; 
Bullis  V.  Montgomery,  50  N.  T.  352 ;  Manning  v.  Keenan,  73 
N.  Y.  45;  Drake  v.  Wakefield,  11  How.  Pr.  106;  Rosa  v. 
Ca8sidjf,,27  How.  Pr.  416;  Bockway  v.  Bumap,  16  Barb. 
309 ;  Ward  v.  Woodbum,  27  Barb.  346 ;  Ellis  v.  Lersner, 
supra;  Bamett  v.  Selling,  9  Hun,  236 ;  Say  ward  v.  Warren, 
27  Me.  453  (457) ;  Freeman  v.  Scurlock,  27  Ala.  407 ;  Wash^ 
ington  v.  Xot;e,  34  Ark.  93;  Harris  v.  Hillman,  supra; 
Lighifoot  V.  Jordan,  supra;  Schmidt  v.  Bender,  39  Kan.  437 ; 
Qildas  V.  Crosby,  61  Mich.  413 ;  Briggs  v.  McEwen,  71  Iowa, 
303 ;  OassTier  v.  Marquardt,  76  Wis.  579 ;  Wells  Replevin, 
section  145 ;  Cobbey  Replevin,  section  435.  The  case  of 
Latimer  v.  Wheeler,  supra,  is  quoted  from  with  approval  in 
Louthain  v.  Fitzer,  78  lud.  449.  See,  also,  Wilson  v.  Rybolt, 
17  Ind.,391 ;  Hoke  v:  Applegate,  92  Ind.  570. 

The  delivery  of  the  mare  by  the  appellants  to  Wise  must, 
from  the  facts  found,  be  regarded  as  wrongful  to  the  appel- 
lee— a  mere  subterfuge  to  withhold  the  mare  from  the  latter 
and  to  escape  liability.  The  appellants  had  no  title  to  the 
property,  and  could  not  rightfully  deliver  it  to  any  other 
than  its  owner.  They  were  trying  to  place  the  dominion  of 
the  property  elsewhere  than  in  the  owner.  If  it  be  said  that 
there  was  a  detention  of  the  property  on  the  part  of  Wise,  it 
must  be  said  also  that  the  appellants  were  contributors  and 
participants  in  that  detention*.  It  has  been  decided  that  the 
selling  of  the  property  to  another,  without  right,  is,  in  effect. 
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a  detention  of  the  property  from  the  true  owner?    See  Say- 
ward  V.  Warren^  mtpra,  and  Latimer  v.  Wheeler,  supra. 

The  judgment  is  affirmed  with  costs. 

Filed  Feb.  4, 1892. 


No.  302. 

Pabk  et  al.  f^.  The  Board  of  Commissiokebs  of  Adahs 

County. 

Covum.^Negligenee  tf  Ocmkroidofr.-'Bepaxr  of  Bridge.-- FaUurt  fo  Tf^im 
IhneUerB, — LiabiHiy  ^  CovinltyfoT  hgwrin, — ^Where  a  contractor  emplojed 
by  a  coantj  to  repair  a  bridge  negligently  fails  to  place  lights  or  barri- 
cades to  warn  approaching  travellers  of  danger,  the  ooantj  is  liable  for 
any  injury  resulting. 

From  the  Adams  Circuit. Court. 

C7.  if.  France  and  J.  F.  France,  for  appellants. 
22.  if.  Erwin  and  /.  F.  Mann,  for  appellee. 

New,  J. — This  was  a  claim,  in  the  form  of  a  complaint, 
presented  to  the  board  of  commissioners  of  Adams  county 
by  the  appellants  against  the  appellee,  to  recover  damages 
for  alleged  negligence  in  not  properly  guarding  a  certain 
bridge,  at  the  time  being  repaired  by  one  Joseph  Hendricks 
under  a  contract  with  the  appellee. 

The  board  of  commissioners  allowed  the  appellants,  on 
their  claim,  twenty-five  dollars,  and  from  this  decision  the 
latter  appealed  to  the  circuit  court,  where,  to  an  amended 
complaint,  a  demurrer  was  sustained  and  exception  saved. 

Upon  the  refusal  of  the  appellants  to  plead  further,  judg. 
ment  was  rendered  against  them  upon  the  demurrer  for 
costs. 

The  only  question  presented  to  this  court  upon  the  appel- 
lants' assignment  of  error  is,  whether  the  court  below  erred 
in  sustaining  the  demurrer  to  the  amended  complaint. 
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The  substance  of  the  complaint  may  be  thus  stated : 

On  the  19th  of  November,  1889^  a  bridge  fifty  feet  long^ 
over  a  water-course  in  Adams  county,  was  under  process  of 
repair  by  one  Hendricks  under  contract  with  the  board  of 
commissioners  of  said  county,  said  bridge  being  upon  a 
public  highway  in  said  county.  On' said  day,  at  9  o'clock  P« 
M.^  when  it  was  very  dark,  the  appellants'  hir^d  hand  drove 
their  team  of  horses  upon  said  bridge,  and,  not  knowing  its 
dangerous  condition,  attempted  to  drive  across  the  same ; 
that  on  the  west  side  of  said  bridge,  where  said  team  entered, 
a  plank  floor  had  been  laid  for  a  length  of  twenty  feet,  and 
on  the  east  side,  for  a  distance  of  thirty  feet,  there  was  no 
floor  whatever ;  that  said  bridge  had  been  negligently  left 
during  said  work  of  repairs,  without  any  barricades  or  lights 
to  warn  travellers,  and  in  consequence  thereof,  without  any 
fault  of  the^ appellants,  or  their  hired  hand,  when  said  team 
had  been  driven  about  twenty  feet  on  said  bridge,  the  horses 
stepped  off  and  were  precipitated  to  the  ground  below,  a 
distance  of  seven  feet,  and  were  thereby  crippled  and  the 
harness  on  them  injured,  to  i  the  damage  altogether  of  two 
hundred  dollars  to  the  appellants. 

The  statute  expressly  places  the  duty  of  keeping  bridges 
upon  public  highways  in  repair  upon  the  several  boards  of 
county  commissioners,  and  provides  them  with  ample  means 
for  performing  that  duty.  Therefore  it  is,  that,  under  the 
rulings  in  this  State,  counties  are  held  liable  for  injuries  re- 
sulting from  defective  bridges.  House  v.  Board j  etc.y  60 
Ind.  580 ;  Board,  etc.,  v.  Emmeraony  95  Ind.  579 ;  Abbett  v. 
Board,  etc.,  114  Ind.  61 ;  Board,  etc.,  v.  Pearson,  120  Ind. 
426;  Harris  v.  Board,  etc.,  121  Ind.  299;  Board,  etc;,  v. 
Sisson,  2  Ind.  App.  311. 

It  is  also  well  settled  that  a  traveller  upon  a  street,  or 
county  public  highway,  without  knowledge  of  defects  in 
bridges  forming  parts  thereof,  and  using  proper  diligence 
himself,  has  a  right  to  presume  that  they  are  in  a  safe  con- 
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ditiou,  and  to  act  upon  that  presumption.  Boards  etc.,  v. 
Legg,  110  Ind.  479. 

Is  the  county  liable  to  the  appellants  upon  the  facts  stated 
in  the  complaint? 

It  may  be  stated  as  a  general  rule,  or  proposition^  that 
where  the  injured  party  attempts  to  recover  for  his  loss,  or 
injuries^  against  any  other  than  he  who  is  actually  guilty 
of  the  wrongful  act,  it  can  only  be  on  the  ground  that  the 
relation  of  principal  and  agent,  or  master  and  servant,  ex- 
ists ;  and  that,  where  the  injury  is  done  by  a  party  exercising 
an  independent  employment,  the  person  employing  him  is 
not  liable.  Ryan  v.  Ourran^  64  Ind.  345 ;  Suaengut  v.  Poseyj 
67  Ind.  408 ;  City  of  Loganapart  v.  Dick,  70  Ind.  65 ;  HU- 
Hard  V.  Richardson,  3  Gray,  349 ;  Linton  v.  Smith,  8  Gray, 
147;  Oonnera  v.  Hennessey,  112  Mass.  96;  Qark  v.  Fry,  8 
Ohio  St.* 358 ;  Pfau  v.  Williamson,  63  111.  16 ;  De  Forrest  v. 
Wright,  2  Mich.  368 ;  Wray  v.  Evans,  80  Pa.  St.  102 ;  Allen 
v.  Willard,  57  Pa.  St.  347 ;  McCaffeHy  v.  Spuyten  DuyvU, 
etc.,  R.  R.  Go.,  61  N.  Y.  178;  Hexamer  v.  Webb,  101  N.  Y. 
377  ;  1  Shearman  &  Redfield  Negligence,  sections  168,  273 ; 
Cooley  Torts,  646;  Wharton  Negligence,  section  818;  2 
Dillon  Munic.  Corp.,  section  1028. 

The  general  rule,  as  we  have  stated  it,  however,  has  well 
established  exceptions.  The  rule,  as  given,  will  not  apply 
where  the  work  contracted  for  would  be  a  nuisance  or  un- 
lawful, nor  where  the  contract  directly  requires  the  per- 
formance of  work  intrinsically  dangerous,  however  skilfully 
performed.  Where  the  particular  thing  which  occasioned 
the  injury  results  directly  from  the  acts  which  the  contractor 
agreed  and  was  authorized  to  do,  the  person  who  employs  the 
contractor  and  authorizes  him  to  do  those  acts  is  equally 
liable  to  the  injured  party.  In  such  cases  the  negligence  is 
not  that  of  the  contractor  alone ;  it  is  that  of  the  employer 
also  in  directing  him,  by  the  terms  of  the  contract,  to  do  an 
act  which  in  its  nature  was  wrongful.  And  in  such  cases 
the  person  injured  may  sue  either  or  both. 
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Neither  can  any  one  escape  from  the  burden  of  an  obliga- 
tion imposed  upon  him  by  law  by  engaging  for  its  perform- 
ance by  a  contractor.  Whatever  he  is  bound  to  do  must  be 
done ;  and,  though  he  may  havQ  a  remedy  against  his  con- 
tractor for  the  failure  of  the  latter  to  discharge  his  duty^ 
strangers  to  the  contract  are  still  at  liberty  to  enforce  the 
rights  conferred  upon  them  by  the  law  without  noticing  the 
contract.    . 

Thus,  it  is  now  the  firmly  established  doctrine  in  this 
country  that  the  duty  of  maintaining  streets  in  towns  and 
cities  in  a  safe  condition  for  public  use  and  travel  rests 
primarily,  as  respects  the  public,  upon  the  municipal  corpo- 
ration to  which  they  belong,  and  the  obligation  to  discharge 
that  duty  can  not  by  the  corporation  be  evaded,  superseded, 
or  cast  upon  others  by  any  act  of  its  own.  If  such  munic- 
ipal corporation  should  so  contract  for  work  upon  its  streets 
that  the  doing  of  the  work  as  contracted  for  would  neces- 
sarily constitute  an  obstruction  or  defect  in  the  street  of  such 
a  nature  as  to  render  it  unsafe  or  dangerous  for  the  purposes 
of  public  travel,  unless  properly  guarded  or  protected,  the 
employer,  equally  with  the  contractor,  where  injury  results 
directly  from  the  acts  which  the  contractor  engaged  to  per- 
form,  would  be  liable  therefor  to  the  injured  party.  2  Dil- 
lon Munic.  Corp.,  sections  1018,  1027,  1028,  1029,  1030, 
1037;  Shearman  &  Redfield  Negligence,  sections  176,  297, 
298 ;  Bobbins  v.  Gty  of  Chicago,  4  Wall.  657 ;  Water  Co.  v. 
Ware,  16  Wall.  566. 

In  Ckty  of  Logansport  v.  Dick,  70  Ind.  65,  it  was  held  that 
the  city  could  not,  by  any  contract  it  might  make,  avoid  its 
liability  to  third  persons  for  injury  or  death  resulting  from 
a  breach  of  its  duty  in  the  care  and  control  of  its  streets. 
See,  also,  Chove  v.  City  of  Fort  Wayne,  45  Ind.  429;  Tovm 
of  Genterville  v.  Woods,  57  Ind.  192 ;  City  of  Oi*awfordsville 
-t.  Smith,  79  Ind.  308  ;  Turner,  v.  City  of  Indianapolis,  96 
Ind.  51 ;  OlarUz  v.  Gty  of  South  Bend,  106  Ind.  305. 

It  is  clear,  from  the  authorities  cited,  that  the  obligation 
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of  a  town  or  city  to  keep  its  streets  in  a  safe  condition  foi^  the 
passage  of  persons  and  property  is  a  primary  one,  and  the 
municipality  can  not  divest  itself  of  this  duty. 

It  is  also  well  settled  by  ^he  greater  Weight  of  authority, 
that  because  of  this  duty  to  the  public,  a  city  or  town,  when 
having  work  done  upon  its  streets  or  bridges,  although  by  a 
contractor,  is  bound  to  see  that  such  precautions  are  used 
while  the  work  is  in  progress  as  are  reasonably  necessary  to 
protect  travel.  No  matter  what  kind  of  contract  the  city 
may  make,  nor  with  whom,  it  still  remains  charged  with  the 
care  and  control  of  the  street  in  which  the  improvement, 
change  or  repair  is  being  made,  and  it  can  not  throw  off  its 
duty  and  the  responsibilities  through  which  that  duty  is  to 
be  enforced.  2  Dillon  Munic.  Corp.,  section  1027  ;  8torr»  v. 
aty  of  Utiea,  17  N.  Y.  104 ;  BruMo  v.  CUy  of  Buffalo,  90 
N.  Y.  679 ;  Oirde^lle  v.  Neuding,  41  Ohio  St.  465 ;  CUy  of 
J^.  PatU  V.  SeitZj  3  Minn.  205 ;  Brooks  v.  InfiabitanUy  etc., 
106  Mass.  271;  Groves  v.  City  of  Rochester ,  39  Hun,  5; 
Wilson  V.  aty  of  Wheeling,  19  West  Va.  323;  City  of  Jack- 
sonville  v.  Drew,  19  Fla.  106 ;  Dressell  v.  City  of  Kingston, 
32  Hun,  533 ;  Welsh  v.  Gty  of  St.  Louis,  73  Mo.  71 ;  Hawx- 
hurst  V.  Mayor,  etc.,  43  Hun,  588 ;  Russell  v.  Inhabitants, 
etc.,  74  Mo.  480. 

And  in  such  cases  notice  to  the  municipality  of  the  absence 
of  proper  precautions  or  guards  would  not  be  necessary. 
Brusso  V.  City  of  Buffalo,  supra  ;  Brooks  v.  Inhabitants,  etc., 
supra;  Ironton  v.  Kelley,  38  Ohio  St.  50 ;  Oroves  v.  City  of 
Rochester,  supra;   Board,  etc.,  v.  Pearson,  120  Ind.  426. 

The  rules  which  we  find  thus  laid  down  have  no  applica- 
tion of  course  where  the  Liegislature  has  placed  'the  duties 
of  which  we  have  spoken  upon  independent  public  agencies, 
to  be  exercised  within  the  municipality,  but  independent  of 
control  by  it.  In  such  cases  the  agencies  or  officers  so  cre- 
ated and  empowered  are  so  far  independent  of  the  corpon^ 
tion  that  they  are  deemed  public  officers,  and  it  is  not 
chargeable  with  their  action,  or  negligence,  in  the  perform- 
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ance  of  the  duties  vested  in  them.  Groves  v«  City  of  Rochr 
ester y  supra;  People^  etc.y  v.  WcUsh,  96  111.  232 ;  Maximillian 
V.  Mayor,  etc.,  62  N.  Y.  160 ;  Towe  v.  Mayor,  etc.,  70  N.  Y. 
168;  Ham  v.  Mayor,  etc.,  70  N.  Y.  469;  Smith  v.  Gty  of 
Rochester,  76  N.  Y.  506 ;  Bigler  v.  Mayor,  etc.,  6  Abb.  N.  C. 
51 ;  Bamber  v.  Gty  of  Rochester,  26  Hun,  587 ;  2  Dillon 
Munic  Corp.,  section  974;  Abbett  v.  Board,  etc.,  supra; 
Union  Civil  Tp.  v.  Berryman,  ante,  p.  344. 

We  can  see  no  reason  why  the  principles  and  obligations 
which  we  have  found  to  be  so  firmly  placed  upon  towns  and 
cities,  as  to  streets  and  bridges  within  their  limits,  do  not 
rest  with  like  force  and  weight  upon  counties  as  to  bridges 
constituting  parts  of  public  highways  within  the  boundaries 
of  the  counties.  An  examination  of  the  many  cases  decided 
by  the  Supreme  Court  of  this  State,  as  also  by  the  courts  of 
last  resort  in  other  States,  will  show  that  in  cases  where  the 
liability  of  counties  because  of  failure  to  repair  bridges  was 
involved,  decisions  affecting  towns  and  cities,  as  well  as  coun« 
ties,  are  cited  and  relied  on  without  distinction. 

The  case  of  House  v.  Board,  etc.,  supra,  was  an  ac- 
tion by  the  appellant  to  recover  damages  for  alleged  negli- 
gence on  the  part  of  the  appellee  (the  county)  in  suffering 
one  of  the  bridges  of  the  county  to  become  out  of  repair, 
etc.  It  was  contended  by  counsel  for  the  appellee  that  a 
county  stood  upon  different  ground  in  respect  to  liability 
from  that  occupied  by  a  city.  The  court  held  otherwise,  and, 
among  other  things,  said : 

"  No  substantial  difference  is  perceived  between  the  duty 
of  a  county  to  keep  the  bridges  therein  in  repair,  and  the 
duty  of  a  city  to  keep  its  streets  in  repair,  so  far  as  the  gen- 
eral public  is  concerned.  They  are  both  matters  of  public 
interest^  and  controlled  by  the  general  policy  of  the  State. 
Or,  to  state  the  proposition  conversely,  the  matter  of  keep- 
ing the  bridges  of  a  county  in  repair  is  as  local  in  its  char- 
acter as  the  matter  of  keeping  the  streets  of  a  city  in  re- 
pair." 
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The  repair  of  a  bridge,  especially  when  its  floors  are  to  be 
taken  up  and  relaid,  woald  seem  to  necessarily  render  it  un- 
safe for  night  travel,  or  use.  The  danger  arises  from  the 
very  nature  of  the  improvement,  and  if  it  can  be  averted 
only  by  sfiecial  precautions,  such  as  lights  or  barricades,  then 
the  county,  while  the  work  is  going  on,  is  bound  to  see  to  it 
that  they  are  not  omitted. 

The  public,  in  the  use  of  the  bridge,  in  the  case  at  bar, 
had  a  right  to  rely  upon  the  legal  obligation  of  the  county 
to  keep  it  in  proper  repair,  and  if  its  repair  became  necessary 
that  it  would  be  so  guarded  by  the  county  while  the  repairs 
were  in  progress  that  no  injury  would  result  to  the  public 
from  its  ordinary  and  reasonable  use. 

The  demurrer  to  the  complaint  should  have  been  over- 
ruled. 

The  judgment  is  reversed  with  costs,  and  cause  remanded 

for  further  proceedings  in  accordance  with  this  opinion. 
FUed  Feb.  3,  1892. 


No.  483. 

Collins  et  al.  v.  The  State,  ex  rel.  Hutchinson  et  al. 

EzEcnriON. — Mortgaged  Cftatte2i. — SaU  cf  on  Junior  JudgmenL — BigkU  of 
Mortgagees  Ignored. — OonUabU. — Notice  of  Mortgage.  —  Where  personal 
property  mortgaged,  pledged,  or  assigned  is  levi^  on,  the  levy  is  onlj 
upon  the  interest  which  the  mortgagor  has  in  soch  property  after  the 
payment  of  his  mortgage,  etc.,  or,  in  other  words,  npon  the  equity  of 
redemption,  but  for  the  purpose  of  the  levy  and  sale  of  such  interest 
the  officer  may  take  the  property  in  possession  as  against  both  the  mort- 
gagor and  the  mortgagee.  It  is  the  duty  of  the  officer,  however,  to  ex- 
ercise due  care  for  the  protection  of  the  interest  of  the  mortgagee  in 
the  property,  and  he  is  prohibited  not  only  from  diverting  such  prop- 
erty from  the  security  of  the  mortgage,  but  from  doing  anything  which 
would  have  the  efTect  of  diminishing  its  value  as  such  seeurity.  If  the 
mortgage  has  been  duly  recorded,  the  officer  is  bound  to  take  cogni^ 
ance  of  the  same  without  any  other  notice. 
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Sams. — Action  upon  Offieei^s  Bond, — Measure  of  Damages, — An  ofScer  who 
levies  upon  property  thus  mortgagedi  and  sells  it  upon  execution,  the 
lien  of  which  is  junior  to  that  of  the  mortgage,  must  hold  it  until  the 
terms  of  the  mortgage  have  been  complied  with  by  the  purchaser,  and 
if  he  fails  to  do  this  he  is  liable  on  his  official  bond  for  any  damage 
sustained  by  the  mortgagee. 

Same. — Indemnifying  Mortgage, — Complaini. — Sufficiency  of, — A  chattel  mort- 
gage was  given  to  indemnify  the  mortgagees  against  any  loss  on  ac- 
count of  their  being  sureties  on  certain  notes.  The  mortgage  further 
provided  that  the  mortgagor  was  bound  to  pay  the  notes  upon  which 
the  mortgagees  were  sureties  at  a  tiihe  certain,  fixed  in  the  mortgage, 
and  if  the  mortgaged  property  should  be  levied  on,  this,  as  well  as  de- 
fault in  payment,  should  entitle  the  mortgagees  to  take  immediate  pos- 
session without  process  of  law,  and  the  same  should  become  the  abso- 
lute property  of  the  mortgagees.  The  mortgaged  property  was  levied 
upon  by  a  constable,  and  sold  to  satisfy  a  judgment  against  the  mort- 
gagor, junior  to  the  mortgage,  and  the  property  was  delivered  to  the 
holders  of  the  junior  judgment  without  the  constable  requiring  the 
purchasers  to  comply  with  the  terms  of  said  mortgage.  The  mortgage 
had  been  duly  recorded.  A  suit  was  brought  upon  the  constable's  bond 
by  the  mortgagees,  the  complaint  averring,  in  addition  to  the  above 
facts,  that  the  notes  on  which  the  mortgagees  were  sureties  were  due 
and  unpaid,  and  that  the  mortgagor,  the  principal  on  said  notes,  was 
wholly  insolvent  and  unable  to  pay  the  same. 

JJefd,  that  the  complaint  stated  a  good  cause  of  action  on  the  constable's 
bond. 

Held^  also,  that  the  fact  that  the  mortgagees  had  not  paid  out  anything, 
on  account  of  their  suretyship,  did  not  constitute  a  defence  to  the  ac- 
tion. 

Hdd^  also,  that  while  the  constable  had  nothing  to  do  with  passing  upon 
the  question  involved  in  the  mortgage,  it  was  his  duty  to  hold  the  pos- 
session of  the  goods  until  these  questions  were  settled,  and  if  he  sooner 
surrendered  the  possession  he  did  so  at  his  peril. 

Held^  also,  that  the  constable  must  be  held  to  know  that  a  liability  had 
accrued  to  the  mortgagees  by  the  terms  of  the  mortgage,  and  that  the 
purchaser  had  acquired  nothing  at  the  sale  except  the  mortgagor's 
equity  of  redemption. 

Mbasubb  of  Damaqks. —  Whai  CkmtiUuiUe, — Where  the  value  of  the  prop- 
erty is  found  to  be  less  than  the  amount  of  the  debt,  the  measure  of 
damages  is  such  value  of  the  property,  while  if  the  value  of  the  property 
is  more  than  the  debt,  the  amount  of  the  indebtedness  furnishes  the 
measure  for  the  amount  of  the  damages. 

From  the  Bush  Circuit  Court. 
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U.  J.  Hammond f  E.  8.  Rogers,  W.  A.  (Mien  and  J.  D. 
Megee,  for  appellants. 

B.  L.  Smith,  O*  Cambem,  D.  S.  Morgan  and  D.  Iforra, 
for  appellee. 

Reinhabo,  J. — This  action  was  brought  by  the  State^on 
the  relation  of  Hutchinson,  Price  and  Green,  against  the  ap- 
pellant Collins,  a  constable  of  Rush  county,  and  the  appel- 
lant Draper,  as  his  surety  on  his  official  bond,  to  recover 
damages. 

The  appellee^s  relators  had  a  chattel  mortgage  on  certain 
goods  belonging  to  one  William  T.  Spradling.  Collins,  as 
constable,  had  in  his  hands  an  execution  against  Spradling 
on  a  judgment  for  $100  in  favor  of  one  Jacob  Beckner, 
which  execution  was  junior  to  the  mortgage.  He  sold  the 
property  on  the  execution,  and,  without  first  requiring  the 
purchaser  to  comply  with  the  terms  of  the  mortgage,  deliv- 
ered the  goods  to  the  latter  who  removed  them  out  of  the 
reach  of  relators'  mortgage.  The  complaint,  omitting  the 
caption,  is  as  follows : 

^^  Said  plaintiffs  complain  of  said  defendants,  and  say  that 
on  the  29th  day  of  February,  1889,  said  William  H.  Col- 
lins was  the  duly  appointed  constable  of  Posey  township, 
Rush  county,  Indiana,  and  on  the  6th  day  of  March,  1889, 
he  was  duly  qualified  and  commissioned  as  such  constable, 
with  said  defendants  Draper  and  Glass  as  his  sureties  in 
the  sum  of  $1,000,  a  copy  of  which  bond  is  filed  herewith, 
marked  ^  Exhibit  A' ;  that  on  the  8th  day  of  July,  1889,  one 
William  T.  Spradling  executed  to  these  relators  a  mortgage 
on  a  certain  stock  of  hardware,  situate  in  a  store-room  on 
lot  No.  6,  in  J.  W.  Green's  first  addition  to  the  town  of 
Arlington,  Indiana,  to  indemnify  them  as  his  sureties  on  two 
notes  for  $100  and  $125,  payable  to  one  Jacob  Beckner, 
which  mortgage  was  duly  recorded  in  the  county  where  the 
mortgagor  resided,  on  the  8th  day  of  July,  1889,  in  chattel 
mortgage  record  of  said  county  of  Rush,  No.  23,  on  pages 
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242  and  243,  a  copy  of  which  mortgage  is  filed  herewith, 
marked  '  Exhibit  B/ 

'^  Plaintiffs  further  say  that  said  mortgage  bears  date  of  5th 
day  of  April,  1889,  bat  the  same  was  not  delivered  to  plain- 
t\&,  nor  accepted  by  them,  until  the  said  8th  day  of  July, 
1889,  the  day  the  same  was  recorded ;  that  the  mortgage  coji- 
tained  the  stipulation  that  should  said  Spradling  pay  said 
notes  at  maturity,  then  said  mortgage  should  be  void,  other- 
wise to  remain  in  force,  and  the  further  stipulation  that  said 
Spradling  shall  retain  possession  of  said  goods  until  said  notes 
become  due ;  and  if  said  notes  are  not  paid  promptly  at  ma- 
turity, said  relators  should  have  the  right  to  take  possession 
of  same,  and  the  same  should  become  the  absolute  property 
of  said  relators.  And  relators  say  that  said  Spradling  did 
not  pay  either  of  said  notes  at  maturity,  but  has  failed  and 
refused  to  pay  any  part  thereof,  though  both  of  said  notes 
became  due  long  before  the  beginning  of  this  suit. 

^*  They  further  say  said  Spradling  is  wholly  insolvent,  and 
judgment  on  said  $100  note  was  rendered  against  these  re- 
lators as  such  sureties  by  the  Rush  Circuit  Court,  on  the  31st 
day  of  March,  1890,  for  $104,  and  $24  costs,  and  suit  is  now 
pending  on  said  $126  note  in  said  court. 

"  Relators  further  say  that  after  the  recording  of  said 
mortgage  the  said  Spradling  confessed  a  judgment  in  favor 
of  Hildebrand  &  Fugate  on  an  account  before  Willis  D. 
Collins,  justice  of  the  peace  for  said  Posey  township,  for 
$100,  upon  which  judgment  an  execution  was  duly  issued 
and  placed  in  the  hands  q{  said  Collins  as  constable  of  said 
township  ;  that  thereupon  said  Collins  levied  upon  the  goods 
described  in  relators^  mortgage,  and  advertised  the  same  for 
sale  on  the  —  day  of  September,  1889;  that  thereupon,  on 
said  day,  said  Collins,  as  such  constable,  sold  said  goods  so 
mortgaged  to  these  relators  to  said  firm  of  Hildebrand  & 
Fugate,  who  bid  the  amount  of  their  said  judgment,  and 
thereupon,  over  the  written  notice  and  protest  of  these  re- 
VoL.  3.-35 
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latorsy  delivered  said  goods  to  said  firm  of  Hildebrand  & 
Fugate,  who  immediately  took  the  same  out  of  said  county 
and  converted  them  to  their  own  use.  They  became  wholly 
lost  to  these  relators,  whereby  relators  further  say  said  goods 
so  mortgaged  to  them,  and  so  sold  by  said  Collins  to  said 
Hildebrand' &  Fugate,  were  of  the  value  of  $400,  and  said 
Collins  wholly  &iled  and  refused  to  require  said  purchasers 
to  comply  with  the  terms  of  relators'  said  mortgage,  but  then 
and  there  unlawfully,  negligently,  and  carelessly,  and  without 
any  regard  to  the  conditions  of  his  bond,  and  in  breach 
thereof,  and  disregarding  his  duty  as  such  constable,  then  and 
there  diverted  the  same  from  the  security  and  payment  of 
said  notes,  and  then  and  there  unlawfully  delivered  said 
mortgaged  goods  to  said  firm  of  Hildebrand  &  Fugate,  to 
the  damage  of  the  relators  in  the  sum  of  $300,  for  which 
they  demand  judgment,  and  for  all  other  proper  relief/' 

Copies  of  the  constable's  official  bond  declared  upon,  and 
of  the  mortgage  or  bill  of  sale  referred  to  in  the  complaint, 
are  filed  as  exhibits  with  the  same. 

The  bill  of  sale  or  mortgage  reads  as  follows : 

^'  Know  all  men  by  these  presents  that  William  T.  Sprad- 
ling,  of  Bush  county,  in  the  State  of  Indiana,  have  this  day 
bargained  and  sold,  and  do  hereby  bargain  and  sell,  unto 
Eobert  Hutchinson,  Elihu  Price  and  J.  C.  Green,  of  Bush 
county,  for  the  sum  of  two  hundred  and  twenty-five  dollars 
to  him  in  hand  paid,  the  receipt  whereof  is  hereby  acknowl- 
edged, the  following  described  personal  property,  to  wit: 
The  stock  of  hardware,  situate  in  store-room  on  lot  No.  6  in 
J.  W.  Green's  addition  to  Arlington,  Indiana.  This  indenture 
is  to  indemnify  the  mortgagees  as  surety  for  the  mortgagor 
to  Jacob  Beckner,  as  herein  specified  hereafter. 

^^  The  condition  of  this  bill  of  sale  is  that,  whereas  the 
said  William  T.  Spradling  is  indebted  to  said  Jacob  Beckner 
in  the  sum  of  two  hundred  and  twenty-five  dollars,  evidenced 
by  his  promissory  notes  dated  January  23,  1889,  payable 
September  1st  and  December  25,  1889,  after  date,  without 
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any  relief  from  valuation  or  appraisement  laws^  said  notes 
being  for  the  sum  of  one  hundred  and  one  hundred  and 
twenty-five  dollars :  Now,  if  the  said  William  T.  Spradling 
shall  well  and  truly  pay  said  notes  at  maturity,  with  all  in- 
terest due  thereon,  then  this  instrument  shall  be  void,  other- 
wise to  remain  in  force.  It  is  agreed  and  understood  by  the 
parties  hereto  that  said  William  T.  Spradling  shall  retain 
possession  of  said  property  hereby  sold  until  said  notes  here- 
by secured  become  due,  and  if  said  notes  are  not  paid 
promptly  at  maturity  said  Robert  Hutchinson,  Elihu  Price 
and  J.  C.  Green  shall  then  have  the  right  to  take  and  keep 
possession  of  said  property,  wherever  it  may  be  found,  with- 
out any  process  of  law,  and  the  same  shall  become  the  absolute 
property  of  said  ]^obert  Hutchinson,  Elihu  Price  and  J.  C. 
Oreen,  and  the  said  William  T.  Spradling  hereby  expressly 
agrees  not  to  remove  said  property  from  the  place  where  it 
now  is  without  the  consent  of  said  Robert  Hutchinson,  Elihu 
Price  and  J.  C.  Green,  nor  to  sell,  assign  or  lease  the  same 
without  such  consent ;  to  use  such  property  well,  keep  the 
same  insured  in  some  reliable  company,  and  in  good  repair, 
and  in  case  of  default  being  made  in  any  one  of  these  condi- 
tions, or  if  the  property  shall  be  levied  on  by  execution  from 
any  court,  or  shall  come  into  the  handsof  any  administrator, 
guardian,  executor,  assignee,  trustee  or  commissioner  to  be 
sold,  then,  and  in  either  of- such  cases,  the  mortgagees  shall 
have  the  right  to  take  immediate  and  unconditional  posses- 
sion of  the  same  for  their  own  use  forever. 

^*  Witness  my  hand  and  seal  this  5th  day  of  April,  1889. 

(Sig.)        *'  William  T.  Spradlikg.*' 

Then  follows  the  acknowledgment. 

To  the  complaint  the  appellants  each  separately  demurred, 
and  as  a  cause  of  demurrer  alleged  that  said  complaint  did 
not  state  facts  sufficient  to  constitute  a  cause  of  action.  The 
demurrers  were  each  overruled,  and  the  appellants  excepted. 
Issues  were  joined,  the  cause  was  tried  by  the  court,  and 
there  was  a  finding  and  judgment  for  the  appellee  against 
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the  appellantci  in  the  sum  of  $240.65,  this  being  the  amount 
of  the  iudebtedneas  for  which  the  appellee's  relators  were- 
bound  as  sureties,  with  interest* 

The  appellants  moved  for  a  new  trial,  assigning  as  a  cause 
therefor  that  the  finding  was  excessive.  The  motion  having 
been  overruled  the  appellants  again  excepted,  and  hence  this 
appeal. 

The  overruling  of  the  demurrers  and  of  the  motion  for  a 
new  trial  are  assigned  as  error.  We  shall  notice  these  ia 
their  order : 

Firaty  then,  was  the  complaint  sufficient  to  withstai;id  the- 
demurrer  ? 

It  is  provided  bj  statute  as  follows : 

^'  Goods  and  chattels  pledged,  assignee^  or  mortgaged  a» 
security  for  any  debt  or  contract,  may  be  levied  upon,  and  sold 
on  execution  against  the  person  making  the  pledge,  assign* 
ment,  or  mortgage,  subject  thereto,  and  the  purchaser  shall 
be  entitled  to  the  possession,  upon  complying  with  the  con-^ 
ditions  of  the  pledge,  assignment,  or  mortgage."  Sectioa 
722,  R.  8.  1881. 

Under  this  provision  of  the  statute  it  has  been  frequently 
decided  that  when  property  thus  mortgaged,  pledged  or  as- 
signed is  levied  on,  the  levy  is  only  upon  the  interest  which 
the  mortgagor  has  in  such  property  after  the  payment  of  the- 
^  mortgage,  etc.,  or,  in  other  words,  upon  the  equity  of  re* 
demption,  but  that  for  the  purpose  of  the  levy  and  sale  of 
such  interest  the  officer  may  take  the  property  in  possession 
as  against  both  the  mortgagor  and  the  mortgagee.  Sparks- 
V.  Oompton^  70  Ind.  393 ;  HackUman  v.  Ooodmatiy  75  Ind.. 
202 ;  Louthain  v.  Miller^  85  Ind.  161 ;  Slifer  v.  8UxU,exrd., 
114  Ind.  291 ;  McDaniel  v.  State^  ex  rd.,  118  Ind.  239. 

But,  while  this  right  to  take  the  property  in  possession  oa 
the  part  of  the  officer  has  been  thus  fully  recognized,  it  is- 
true,  also,  that  it  is  the  duty  of  such  officer  to  exercise  due 
care  for  the  protection  of  the  interest  of  the  mortgagee  m 
the  property,  and  that  he  is  prohibited  not  only  from  divert- 
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ing  sueh  property  from  the  security  of  the  mortgage^  but 
from  doing  anything  which  has  the  effect  of  diminishing  its 
value  as  such  a  security.  Syfera  v.  Bradley,  116  Ind.  345. 
And  if,  in  such  case,  the  mortgage  has  been  duly  recorded, 
the  officer  is  bound  to  take  cognizance  of  the  same  without 
any  other  notice.     McDaniel  v.  Siate,  ex  rd.,  supra. 

In  the  case  just  cited  it  is  also  held  that  an  officer  who 
levies  upon  property  thus  mortgaged,  and  sells  it  upon  an 
execution,  the  lien  of  which  is  junior  to  that  of  the  mort- 
gage, must  hold  it  until  the  terms  of  the  mortgage  have  been 
'Complied  with  by  the  purchaser,  and  if  he  fails  to  do  this  he 
is  liable  on  his  official  bond  for  any  damage  sustained  by  the 
mortgagee. 

With  these  principles  so  well  settled  by  the  decided  cases, 
it  would  seem  to  admit  of  but  little  difficulty  to  arrive  at  a 
correct  and  proper  solution  of  the  question  before  us.  We 
think  it  inevitable  that  the  action  of  the  trial  court  must  be 
sustained,  unless  the  principles  involved  in  the  case  at  bar 
form  some  exception  to  the  general  doctrine  enunciated  in 
the  cases  cited.  This  we  understand  the  appellants  to  concede, 
but  their  counsel  claim  that  such  an  exception  does  exist 
here,  in  the  fact  that  the  relators  have  not  yet  lost  anything 
by  reason  of  their  suretyship,  as  disclosed  by  the  complaint. 

The  instrument  relied  upon  is  an  indemnity  mortgage, 
given  to  indemnify  the  relators  against  any  loss  on  account 
of  their  being  sureties  on  certain  notes.  It  seems  that  as 
between  the  mprtgagor  and  mortgagee,  at  least,  the  author- 
ities make  some  distinction  between  mortgages  purely  in- 
<lemnifying  in  their  provisions,  and  those  containing  a  prom- 
ise, or  condition,  binding  the  mortgagor  to  the  payment  of 
the  debt.  In  the  former  class  there  can  be  no  recovery  un- 
til the  mortgagee  has  actually  paid  the  debt  for  which  he  is 
surety ;  while  in  the  ktter  the  mortgage  may  be  foreclosed 
whenever  the  principal  makes  default  in  the  payment  of  the 
<lebt,  without  reference  to  whether  the  mortgagee  has  ac- 
tually paid  out  anything  or  not.     In  such  cases  the  failure  to 
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pay  on  the  part  of  the  mortgagor^  when  the  debt  is  due,  is 
held  to  constitute  the  breach  in  the  condition  of  the  mort- 
gage, and  the  mortgagor  may  proceed  at  once  to  make  the 
money  out  of  the  mortgaged  property,  and  apply  it  to  the 
payment  of  the  debt  for  which  he  is  liable  as  surety,  do^ 
terlin  v.  Armstrongj  101  Ind.  258 ;  Reynolds  v.  Shirtj  9& 
Ind.  480 ;  Bodkin  v.  Merit,  86  Ind.  560 ;  l^rong  v.  Taylor 
School  Tp.,  79  Ind.  208 ;  Ounel  v.  Cue,  72  Ind.  34 ;  Dew>l  r. 
Mcintosh,  23  Ind.  529;  Johnson  v.  Brition,  23  Ind.  106; 
Weddle  v.  Stone,  12  Ind.  625 ;  Loyd  v.  Martfin,  7  BlackC 
464 ;  Brandt  Suretyship,  etc.  (2d  ed.),  section  221  et  seq. 

In  some  degree,  we  think,  these  principles  may  be  applied 
to  suits  of  the  character  of  the  one  under  consideration,  the 
officer^  for  the  time  being,  occupying  the  position  of  the 
debtor. 

An  examination  of  the  mortgage  in  this  cause  will  disclose 
that  by  its  condition  Spradling  was  bound  to  pay  the  notes 
upon  which  the  relators  were  sureties  at  a  time  certain,  viz.: 
January  23,  1889,  and  December  25,  1889,  respectively. 
This  condition,  we  think,  makes  the  instrument  more  than 
a  strictly  indemnifying  contract. 

In  the  case  of  Devol  v.  Mcintosh^  supra,  the  court, 
quoting  approvingly  from  CHlbert  v.  Wiman,  1  Comst.  550, 
says :  *'  When  the  instrument  deviates  the  least  from  a  sim- 
ple contract  to  indemnify  against  damage,  even  where  the  in- 
demnity is  the  sole  object  of  the  contract,  and  where,  in 
consequence  of  the  primary  liability  of  other  persons,  actual 
loss  may  be  sustained,  the  decisions  of  our  courts,  although 
by  no  means  uniform,  have  gradually  inclined  toward  fixing 
the  rule  to  be  one  of  actual  compensation  for  probable  loss  ; 
so  that,  in  contracts  of  that  character,  it  may  .now  be  consid- 
ered a  general  rule,  both  in  this  country  and  in  England." 

The  bill  of  sale  in  the  present  cas^^rmits  the  mortgagor 
to  retain  the  possession  until  default  be  made  in  payment. 
It  also  provides  that  if  the  mortgaged  property  shall  be  lov- 
ed on,  etc.,  this,  as  well  as  a  default  in  payment,  shall  enti* 
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tie  the  mortgagees  to  take  immediate  possession  without 
process  of  law,  and  the  same  shall  become  the  absolute  prop- 
erty of  the  mortgagees. 

These  conditions  had  been  broken  at  the  time  of  the  sale  ;^  at 
least  the  one  in  reference  to  a  levy  by  an  officer  had  been 
broken.  The  mortgagees  were  therefore  entitled  to  the  im- 
mediate possession.  The  constable  knew  of  the  existence  of 
the  mortgage  and  of  its  terms.  He  knew  it,  as  the  com- 
plaint avers,  from  actual  information  and  notice,  and  the  law 
conclusively  presumes  that  he  knew  it  from  the  records. 

By  the  terms  of  the  mortgage  the  mortgagees  bad  also 
become  the  holders  of  the  legal  title  to  the  property.  Lee  v. 
FoXy  113  Ind.  98 ;  Rosa  v.  Menefee,  125  Ind.  432. 

In  addition  to  these  facts  it  is  averred  that  the  mortgagor 
and  principal  of  the  notes  is  wholly  insolvent  and  unable  to 
pay  the  debt.  The  liability  of  the  relators  to  pay  the  debt 
for  which  they  were  sureties  is  therefore  fully  shown  by  the 
averments  of  the  complaint,  which  the  demurrer  admits. 
Where  this  is  the  case  the  mortgagee  need  not  wait  before 
he  can  maintain  his  action  until  he  has  paid  the  debt  or  in- 
curred actual  loss.  Walling  v.  Lewis,  119  Ind.  496;  Brandt 
Suretyship,  etc.  (2d  ed.),  section  221. 

If  this  were  an  action,  therefore,  between  the  mortgagees 
and  the  mortgagor  to  foreclose  the  mortgage,  there  can  be  no 
doubt  but  that  the  right  to  foreclose  would  be  fully  estab- 
lished. 

The  appellants  insist,  if  we  understand  their  counsel  cor- 
rectly, that  the  rules  as  between  mortgagor  and  mortgagee 
of  an  indemnity  mortgage  can  not  be  applied  in  measuring 
the  liability  of  an  officer  charged  with  the  commission  of  a 
tort ;  and  that  as  to  such  officer  there  can  be  no  recovery  on 
his  official  bond  until  it  has  been  shown  that  the  party  com- 
plaining has  been  actually  damnified. 

We  can  not  see,  however,  upon  what  principle  the  officer 
can  be  held  as  exempt.  He  was  expressly  forbidden  by  law, 
as  we  have  seen,  from  delivering  the  property  until  the  terms 
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of  the  mortgage  had  been  complied  with.  Syfera  v.  Bradley^ 
supra  ;  McDanid  v.  State,  ex  rel,,  supra.  He  most  be  held  to 
know  that  a  liability  had  accrued  to  the  mortgagees  by  the 
terms  of  the  mortgage.  He  mast  be  held  to  know  that  the 
purchaser  had  acquired  nothing  by  the  sale  except  the  mort- 
gagor's equity  of  redemption,  and  that  the  relators  had  the 
primary  right  of  possession^  the  legal  title  to  the  property, 
and  the  right  to  apply  the  same  to  the  payment  of  the  debt 
for  which  they  were. sureties,  and  that  if  anything  belonged 
to  the  purchaser  it  was  only  what  was  left  of  the  proceeds 
after  the  said  debt  had  been  paid,  unless  the  purchaser  him- 
self would  then  and  there  pay  said  mortgage  debt.  His 
knowledge  of  these  facts  made  it  a  breach  of  his  official  duty 
to  allow  the  property  tp  be  removed  beyond  the  reach  of  the 
mortgage.  This  breach  of  duty  makes  him  liable  on  his 
bond.  The  fact  that  the  mortgagees  have  paid  out  nothing 
as  yet  is  no  defence  to  the  action,  any  more  than  it  would 
be  a  defence  to  the  foreclosure  of  the  mortgage. 

It  is  true  that  he  has  nothing  to  do  with  deciding  upon 
the  validity  of  the  mortgage  or  passing  upon  the  questions 
involved  in  its  terms  as  between  the  parties,  but  he  must 
hold  the  possession  of  the  goods  until  those  questions  have 
been  settled,  and  if  he  surrenders  it  sooner  he  does  it  at  his 
peril.     McDaniel  v.  State,  supra. 

We  think,  therefore,  that  the  facts  pleaded  disclose  a  valid 
cause  of  action,  and  the  demurrer  was  properly  overruled. 

The  remaining  question  arises  upon  the  overruling  of  the 
motion  for  a  new  trial. 

It  is  urged  that  the  amount  of  the  finding  is  excessive. 
The  court,  as  we  have  seen,  adopted  as  the  measure  of  dam- 
ages the  amount  of  the  debt  to  secure  which  the  mortgage 
was  given. 

The  value  of  the  property  was  proved  to  be  greater  than 
the  amount  of  such  debt.  The  smallest  value  placed  upon 
it  by  any  witness  was  $375.  Less  than  this  the  court  could 
not  have  found  it  to  be.     Where  the  value  of  the  property 
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is  foand  to  be  less  than  the  amount  of  the  debt,  the  measure 
of  damages  is  such  value  of  the  property;  while  if  the  value 
of  the  property  is  more  than  the  debt,  the  amount  of  the  in- 
debtedness furnishes  the  measure  for  the  amount  of  the  dam- 
ages.   iSK/er  V.  State,  supra. 

Tested  by  this  rule,  the  court  correctly  placed  the  damages 
at  $240.65,  the  principal  and  interest  of  the  notes  for  which 
the  relators  are  liable* 

We  find  no  error  in  the  record. 

Judgment  is  affirmed. 

Filed  Feb.  4, 1892. 


No.  288. 
BiNEHABT  £T  AL.  V.  NiLES. 

Practice. — Bad  Repty  Syffideni  for  Bad  Afuwer.^Demurrer, — A  bsc(  replj 
is  sofficient  for  a  bad  annwer  on  demurrer,  and  a  demarrer  to  such  re- 
ply  ought  to  be  carried  back  and  sustained  to  such  answer. 

8ame. — Demurrer, — Overruling  of, —  When  not  Availahle  Error, — When  a  de- 
marrer was  overruled  to  certain  paragraphs  of  a  reply,  and  it  appears 
that  the  verdict  for  the  plaintiff  was  upon  proof  admissible  independ* 
ently  of  the  paragraphs  to  which  the  demurrer  was  addressed,  the  error, 
if  any  there  was  in  overruling  the  demurrer,  is  not  available  error. 

From  the  White  Circuit  Court, 

8.  P.  Thompson^  for  appellants. 

T.  F.  Palmer  and  W.  NileSy  for  appellee. 

Robinson,  C.  J. — This  suit  was  brought  to  recover  the 
balance  alleged  to  be  due  on  a  promissory  note  for  $840, 
bearing  date  March  30th,  1887,  executed  by  the  appellants 
to  the  appellee,  due  in  one  year  after  date. 

Appellants  answered  the  complaint  in  one  paragraph.  Ap- 
pellee replied  in  three  paragraphs  :      First.   General  denial. 
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The  second  and  third  were  limited  to  the  appellant  Rinehart 
only. 

Appellant  demurred  to  the  second  and  third  paragraphs 
of  the  reply  for  want  of  fitcts^  which  was  overruled  and  ex- 
ception saved.  The  cause  was  tried  by  the  court,  and  the 
finding  and  judgment  was  for  the  appellee. 

The  errors  assigned  are  the  alleged  errors  of  the  court  in 
overruling  the  demurrer  to  the  second  and  third  paragraphs 
of  the  reply,  and  in  overruling  the  motion  for  a  new  trial. 
All  of  the  causes  assigned  in  the  motion  for  a  new  trial  are 
waived  in*argument|  except  the  third  and  fourth,  which  al- 
leged ^^  that  the  finding  of  the  court  was  not  sustained  by 
su£Scient  evidence,  and  that  there  was  error  in  the  assess- 
ment of  the  amount  of  recovery ;  said  amount  being  too 
large.*' 

The  answer  of  the  appellants  was  only  as  to  a  part  of  the 
note  sued  on,  and  alleged  that  a  part  of  the  consideration  jof 
the  note  was  a  mare  purchased  by  the  appellants  of  the  ap- 
pellee, described  in  a  catalogue  printed  and  published  by  the 
appellee,  and  fully  set  out  therein ;  that  the  appellee,  to  in- 
duce the  sale  of  said  mare,  placed  the  catalogue  in  the  hands 
of  the  appellant  Binehart,  who  believed  the  description  to 
be  true,  and  relying  on  and  believing  that  the  mare  was  out 
of  a  standard  horse,  to  wit,  Duke  of  Lexingtop,  purchased 
the  mare  for  f  250,  as  a  producer  of  standard  bred  trotting 
colts  when  bred  to  a  standard  bred  trotting  horse,  under  rule 
7  of  the  National  Association  of  Trotting  Horse  Breeders, 
reading  as  follows :  **  The  progeny  of  a  standard  horse  out 
of  a  mare  by  a  standard  horse/'  and  would  not  have  pur- 
chased the  mare  had  the  representations  not  been  made ;  that 
the  mare  was  not  in  fact  a  descendant  of  Black  Bashaw  782, 
as  stated  in  said  circular,  and  was  not  a  standard  producer 
when  bred  to  a  standard  horse ;  that  the  appellants  contin- 
ued to  rely  on  the  statements  of  the  catalogue  until  May 
10th,  1889,  when  the  mare  dropped  a  mare  colt  by  a  standard 
bred  stallion,  and  the  appellants  applied  to  have  the  colt 
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registered  under  rule  7  as  it  then  was,  and  learned  that  the 
mare  was  not  a  great«-grand-daughter  of  Black  Bashaw  No. 
782,  and  was  incapable  of  breeding  colts  which  could  be  reg- 
istered in  the  American  Trotting  Register  by  reason  of  their 
breeding  record ;  whereupon  the  appellants  at  once  notified 
the  appellee  and  ofiered  to  return  said  mare  to  appellee,  but 
he  refused  to  accept  said  mare;  that  the  appellants  also 
ofiered  to  pay  the  real  value  of  said  mare,  to  wit,  the  sum  of 
|150,  and  take  up  said  note,  and  appellee  refused  to  make 
any  reduction  on  account  of  said  defect  in  the  pedigree  of 
said  mare ;  that  had  the  mare  been  bred  as  represented  by 
the  appellee  she  would  have  been  worth  |400,  and  bred  ai( 
she  is  she  was  worth  but  $150.     Wherefore,  etc. 

As  we  have  seen,  the  second  and  third  paragraphs  of  the 
reply  were  limited  to  the  appellant  Rinehart  only.  The  sec- 
ond paragraph  sets  up  that  before  the  note  came  due,  appel- 
lant Rinehart,  by  letter,  acknowledged  his  liability  on  the 
note,  and  agreed  that,  in  consideration  of  the  extension  of  the 
time  of  payment  of  $500  of  the  principal  for  one  year  he 
would  pay  the  interest  on  the  note  for  one  year  and  $340 
of  the  principal,  and  at  the  end  of  the  second  year,  would 
pay  the  remaining  $500  with  interest  at  the  rate  of  8  per 
cent,  to  which  the  appellee  assented;  and  the  appellant 
Rinehart  made  the  partial  payment  as  agreed,  and  the  ap- 
pellee accepted  interest  on  the  note  for  the  first  year  at  the 
rate  of  six  per  cent,  instead  of  eight  per  cent.,  to  which  he 
would  otherwise  have  been  entitled  by  the  terms  of  the  note 
if  it  had  not  been  paid  when  due,  whereby  the  appellee  sus- 
tained a  loss  and  the  appellants  received  a  benefit  of  $16.80, 
and  the  appellee,  in  pursuance  of  the  agreement,  allowed  the 
*note  to  run  another  year. 

The  third  paragraph  of  the  reply  sets  up  that  on  March 
30,  1889,  the  appellant  Rinehart,  by  letter,  acknowledged 
his  liability  for  the  residue  of  the  note,  and  paid  the  interest 
thereon  for  one  year  and  $200  of  the  principal,  and 
agreed  that,  in  consideration  of  the  extension  of  the  time  of 
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payment  of  the  remainiDg  |300  to  May  15,  1889,  he  would 
pay  the  same  with  interest  on  that  date,  and  in  reliance  upon 
that  agreement  the  appellee  did  so  again  extend  the  time  of 
payment. 

The  appellee  demurred  to  the  answer  of  the  appellants, 
which  was  overruled  and  exception  saved,  and  insists  in 
argument  that  as  the  demurrer  searches  the  record,  and  the 
answer  was  bad,  there  was  no  error  in  overruling  the  de- 
murrer to  the  second  and  third  paragraphs  of  the  reply. 

The  practice  is  well  settled  that  a  bad  reply  is  sufficient 
for  a  bad  answer  on  demurrer,  and  that  a  demurrer  to  such 
reply  ought  to  be  carried  back  and  sustained  to  such  answer. 
Knipperd>erg  v.  Morris,  80  Ind.  640  ;  StaUy  ex  rd.,  v.  Mills,  82 
Ind.  126 ;  Hancock  v.  Fleming,  85  Ind.  571 ;  Oapp  v.  Cbmp- 
bdl,  103  Ind.  213 ;  Richardson  v.  Seybold,  76  Ind.  68 ;  Ft/- 
kite  v.  Hamrick^  92  Ind.  694. 

But  we  do  not  think  it  essential,  in  arriving  at  a  conclu- 
sion upon  the  merits  of  the  case  before  us  under  the  record, 
to  determine  the  question  as  to  the  sufficiency  of  the  answer, 
or  the  sufficiency  of  the  second  and  third  paragraphs  of  the 
reply  thereto. 

The  evidence  is  in  the  record,  and  it  clearly  appears,  under 
the  position  the  parties  occupy  in  this  court,  that  the  ruling 
on  the  demurrers  to  the  pleadings  was  harmless. 

As  before  seen,  the  first  paragraph  of  the  reply  was  a  gen- 
eral denial,  addressed  to  the  answer  of  both  appellants. 

The  second  and  third  paragraphs  of  the  reply  applied  only 
to  the  appellant  Riuehart.  The  complaint  and  the  second 
and  third  paragraphs  of  the  reply  were  based  on  paper  writ- 
ings, and  were  proved  prima  facie  by  the  production  of  those 
writings.  All  the  other  evidence  in  the  case  was  exclusively 
addressed  to  the  answer  and  the  general  denial  thereto. 

The  only  contingency  in  which  the  two  last  paragraphs  of 
the  reply  could  have  become  important  would  have  been 
upon  a  finding  and  judgment  for  the  appellants  on  the  answer 
and  first  paragraph  of  the  reply. 
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In  that  case  the  appellant  Binehart  would  still  have  re- 
mained liable  upon  the  factd  alleged  in  the  two  other  para- 
graphs of  the  reply.  But  that  contingency  did  not  happen. 
The  court,  under  the  evidence,  held  both«  appellants  liable 
on  the  note  sued  on,  independent  of  the  facts  pleaded  in  the 
second  and  third  paragraphs  of  the  reply,  and  the  appellants 
on  the  trial  had  all  the  benefit  of  their  answer,  which  was 
jointf.that  they  could  have  had  if  the  demurrer  to  the  sec- 
ond and  third  paragraphs  of  the  reply  had  been  sustained. 
As  to  the  appellant  McCoy,  the  case  was  tried  upon  the  com- 
plaint, answer,  and  reply  of  general  denial ;  and,  upon  the 
issue  as  thus  joined  as  to  the  appellant  McCoy,  the  finding 
and  judgment  were  against  him,  from  which  it  conclusively 
appears  that  the  facts  alleged  in  the  second  and  third  para- 
graphs did  not  harm  the  appellants. 

It  is  well  settled  that  a  case  will  not  be  reversed  on  ac- 
count of  a  harmless  error. 

^^  On  appeal  to  this  court,  a  judgment  will  not  be  re- 
versed unless  the  record  shows  affirmatively  that  an  error  or 
errors  intervened  in  the  proceedings  below,  and  that  such 
error  or  errors  were,  or  probably  were,  prejudicial  to  the 
party  complaining  here.^^ 

^'  If,  therefore,  the  reply  was  too  narrow,  it  is  nevertheless 
clear  that  the  verdict  does  not  rest  upon  it,  but  upon  proof 
abundantly  sufficient,  and  which  was  admissible  independ- 
ently of  the  bad  paragraph  ;  and  this  being  so,  the  error  is 
not  available." 

''At  all  events,  it  was  not,  as  the  whole  record  plainly 
shows,  an  error  that  prejudiced  the  substantial  rights  of  the 
appellants,  and  it  is  only  substantial  errors  that  entitle  par- 
ties to  a  reversal.''  Vhl  v.  Harvey^  78  Ind.  26 ;  Mathews  v. 
Droud,  114  Ind.  268  ;  Qine  v.  Linadey,  110  Ind.  337 ;  Pass- 
more  V.  Passmore,  113  Ind.  237  ;  Ohio,  etc.,  jB.  W.  Go.  v.  Ool- 
lam,  73  Ind.  261 ;  Trammel  v.  Chipman,  74  Ind.  474 ;  Ward 
v.  Berkshire  Life  Ins.  Co.,  108  Ind.  301. 

The  remaining  contention  of  the  appellants  is  that  the 
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findiog  of  the  court  was  not  sustained  by  sufficient  eyidenee, 
and  that  the  damages  assessed  were  excessive* 

We  have  carefully  examined  all  the  evidence.  No  good 
purpose  would  b^  subserved  in  setting  it  out.  This  court 
has  so  repeatedly  decided  that  it  will  not  reverse  a  judgment 
on  the  weight  of  the  evidence  that  it  is  unnecessary  to  cite 
authorities  in  support  of  such  rule. 

In  the  case  before  us  there  was  evidence  tending  to  sus- 
tain the  finding  and  judgment  as  to  both  of  the  appellants, 
independent  of  the  facts  alleged  in  the  second  and  third  pai^ 
agraphs  of  the  reply.  As  to  most  of  the  facts  there  was  no 
conflict  in  the  evidence^  and  where  there  was  such  conflict 
the  question  was  determined  upon  the  preponderance. 

We  find  no  error  in  the  record  for  which  the  cause  should 
be  reversed. 

The  judgment  is  affirmed,  at  appellants'  costs. 

FUed  Feb.  16, 1892. 


No.  887. 

Elmer  v,  Mabsh,  Administrator. 

PaACTiCE. — AppeUcUe  Court — Review, — Ruling  on  Evidence, — How  J^^wnttd, 
— Where  it  is  sought  to  present  a  qaestion  on  the  refusal  of  the  court  to 
hear  offered  evidence,  the  offer  to  make  the  proof,  the  exception  and 
the  ruling  of  the  court  thereon  must  be  incorporated  in  the  bill  of  ex* 
ceptions.  The  fact  that  thej  appear  in  affidavits  used  in  support  of 
the  motion  for  a  new  trial,  and  incorporated  in  the  bill  of  exoepUoDs, 
will  not  avail  the  appellant 

From  the  Jackson  Circuit  Court. 

W.  K.  Marshally  R.  N.  Lamb  and  R.  Hill,  for  appellant. 

Reinhard,  J. — The  appellee,  as  administrator  of  the  es- 
tate of  Wilson  Cox,  deceased,  brought  this  action  in  the 
court  below  against  the  appellant  upon  two  notes  and  an 
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open  account.  Issues  were  joined,  and  the  cause  submitted 
for  trial  to  the  court,  resulting  in  a  finding  and  judgment  in 
fitvor  of  the  appellee.  The  trial  of  the  cause  ended  on  the 
last  day  of  the  term,  and  the  appellant  was  given  until  the 
first  day  of  the  next  term  to  prepare  and  file  a  motion  for  a 
new  trial.  The  overruling  of  this  motion  is  the  single  error 
assigned.  ^ 

The  following  is  one  of  the  causes  specified,  and  the  only 
one  relied  upon  for  a  new  trial : 

**  Error  of  law  occurring  at  the  trial  as  follows,  to  wit : 
That  at  the  time  for  the  adjournment  of  the  court,  and  after 
the  evidence  in  chief,  both  for  the  plaintifi^  and  the  defendant, 
and  the  evidence  for  the  plaintiff  in  rebuttal,  had  been  given 
to  the  court,  the  defendant  had  further  evidence  to  be  given, 
and  offered  the  witness  John  Elmer,  present,  to  testify  ;  that 
the  court  was  adjourned  till  the  next  morning,  on  the  prom- 
ise of  the  court  that  the  said  evidence  would  be  heard  in  the 
morning ;  that  the  next  morning  the  witness  was  present, 
and  the  defendant  offered  to  give  the  evidence  of  said  wit- 
ness to  the  court  in  this  case,  but  the  court  refused  to  hear 
any  further  evidence  in  said  cause,  and  announced  his  find-, 
ing,  and  rendered  judgment  on  the  finding;  that  the  defend- 
ant, at  the  time  of  offering  said  evidence,  stated  to  the  court 
what  additional  fiicts  he  expected  to  prove  by  said  witness ; 
that  said  additional  facts  are  fully  stated  in  the  affidavit  of 
said  John  Elmer,  which  affidavit  is  filed  herewith,  and  made 
part  hereof." 

Accompanying  the  motion  were  the  affidavits  of  John  El- 
mer and  the  appellant,  setting  forth  in  detail  the  facts  alleged 
to  have  occurred  upon  the  trial,  and  the  testimony  offered 
and  rejected  substantially  as  stated  in  the  motion.  These  were 
properly  incorporated  in  the  bill  of  exceptions.  The  appel- 
lant insists  that  the  overruling  of  the  motion  for  a  new  trial 
is  reversible  error. 

We  have  carefully  examined  the  bill  of  exceptions,  and 
fail  to  find  in  it  anything  to  indicate  that  any  such  action 
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was  had,  or  ruling  made,  as  that  set  out  in  the  motion  for  a 
new  trial,  and  in  the  affidavits.  There  is,  besides  the  motion 
itself  and  the  affidavits,  absolutely  nothing  which  shows  that 
any  evidence  was  offered  by  the  appellant  which  the  court 
refused  to  hear.  There  is,  consequently,  no  ruling  in  the  rec- 
ord upon  this  point  which  is  adverse  to  the  appellant,  and 
which  has  been  pisperly  saved  by  an  exception. 

To  save  the  question  properly,  and  bring  it  before  the  Su- 
preme Court  or  Appellate  Court  for  review,  the  appellant 
should  have  offered  to  make  the  proof  before  the  finding  was 
announced,  and  should  have  secured  a  ruling  thereon.  If  the 
ruling  was  against  the  appellant,  he  should  then  have  taken 
an  exception,  and  the  offer  to  make  the  proof,  and  the  rea- 
son therefor,  the  ruling  of  the  court  thereon,  and  the  excep- 
tion, should  all  have  been  incorporated  in  the  bill  of  excep- 
tions as  a  part  of  the  history  of  the  trial. 

In  case  of  a  disagreement  between  court  and  counsel  in 
reference  to  any  previous  understanding  or  announcement 
that  the  evidence  was  not  to  be  closed  till  the  next  morning, 
etc.,  it  might  have  been  proper  for  the  court  to  hear  affi- 
davits of  the  parties  and  others  present,  or  it  might  have  de- 
termined the  question  according  to  its  own  judgment  and 
recollection  as  to  what  had  taken  place. 

When  the  appellant  submitted  to  the  court  his  bill  of  ex- 
ceptions he  should  have  insisted  in  having  embodied  in  it  all 
the  facts  and  rulings  of  the  court  that  had  taken  place  upon 
the  trial,  and  if  the  judge  to  whom  such  bill  was  submitted 
had  forgotten  any  portion  of  the  history  of  the  trial  that 
properly  belonged  in  the  same,  it  would  have  been  proper  to 
refresh  his  memory  by  the  submission  of  affidavits  showing 
what  really  occurred.  But  whatever  was  done,  whatever 
ruling  the  court  made,  in  order  to  derive  any  benefit  from 
the  same  on  appeal,  it  was  the  appellant's  duty  to  have  it 
recited  in  the  bill  of  exceptions,  for  the  latter  imports  abso- 
lute verity  in  regard  to  all  that  occurred  during  the  trial. 
It  devolves  upon  the  party  alleging  error  to  establish  it  af- 
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firmatively.  Every  presumption  is  in  favor  of  the  correct* 
ness  of  the  coart's  action  until  the  contrary  is  made  to  ap- 
pear. 

The  position  of  appellant^s  counsel,  that  if  the  affidavits 
did  not  state  the  truth  the  court  should  have  stated  the  facts 
in  contravention  thereof  in  the  bill  of  exceptions;  is  utterly 
untenable.  If  this  were  the  rule^  there  would  be  but  little 
use  for  a  bill  of  exceptions^  as  the  various  transactions — the 
fulings  of  the  court;  and  the  exceptions  thereon^-could  be 
made  to  appear  by  affidavit  at  the  time  of  the  hearing  of  the 
motion  for  a  new  trial.  We  know,  however^  from  numerous 
decisions  of  the  Supreme  Court;  that  the  rule  is  otherwise. 
The  statements  in  the  motion  or  affidavits  are  not  Regarded 
as  true  unless  they  are  shown  to  be  so  by  the  bill  of  excep- 
tions. The  action  of  the  court,  and  the  facts  upon  which  the 
same  is  predicated,  must  appear  in  the  bill  of  exceptions;  and 
the  recital  thereof  iu  affidavits  in  support  of  the  motion  for 
a  new  trial  will  of  itself  avail  the  appellant  nothing. 

The  following;  amoug  many  cases  that  might  be  cited;  will 
be  found  to  sustain  the  views  here  expressed  :  Keene  v.  iZtea- 
aell,  80  Ind.  163;  Heekdman  v.  Rupp,  85  Ind.  286  ;  Chom 
V.  State,  86  Ind.  209  ;  Powers  v.  Staie,  87  Ind.  144  ;  Ru- 
dolph V.  LandwerleUy  92  Ind.  34 ;  Ireland  v.  Emmersonj  93 
Ind.  1 ;  Indianapolis,  ete.,  G.  R.  Go.  v.  Christian,  93  Ind. 
360 ;  Sweetser  v.  McOrea,  97  Ind.  404 ;  Qouser  v.  Ruckman 
104  Ind.  588 ;  Buscher  v.  Scully,  107  Ind.  246 ;  Matsinger 
V.  Fort,  118  Ind.  107. 

We  are  of  the  opinion  that  the  appellant  has  failed  to 
properly  present  the  question  he  asks  us  to  decide;  and  have 
found  no  available  error. 

The  judgment  is  therefore  affirmed. 

FUed  Feb.  16, 1802. 

Vol.  3.-36 
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No.  432. 

The  LovisyiLLB,  New  Albany  and  Chicago  Railway 

Company  v.  Etzleb,  Executob. 

Bailboad. — Highway. — Uae  of  Boadfor  2Wefiiy  Yean. — IKAtie  Boad  Onmt- 
ing. — DfUy  of  Railroad  Company  to  Fence  in. — Killing  of  AnimaiU. — Tbe  nee 
of  a  road  aa  a  highway  for  twenty  yean  veets  an  indefeasible  ri^t  in 
the  public,  and  it  is  immaterial  whether  the  nse  is  with  the  conaent  or 
over  the  objection  of  the  adjoining  land-owners.  To  make  the  road  a 
highway  by  user,  it  must  be  used  by  the  public^  but  its  character  is  not 
determined  by  the  number  of  those  who  travel  upon  it.  If  it  is  travelled 
by  the  people  of  the  neighborhood,  and  all  others  desiring  to  travel 
through  that  way,  this  is  use  by  the  public.  It  is  the  duty  of  a  raU* 
road  company  to  construct  and  maintain  cattle-guards  at  a  public  road 
crossing  to  prevent  the  access  of  animals  from  the  intersecting  high- 
way, and  tbe  failure  to  do  so  is  a  failure  to  fence  in  its  railroad  securely 
at  a  place  where  it  might  be  fenced. 

Saxx. — KxJSLing  of  AnimaU. — Fencing  oil  Flaee  qfEntry.^^ln  an  action  under 
the  statute  against  a  railroad  company  to  recover  damages  for  thd  kill- 
ing or  injuring  of  animals,  it  is  well  established  that  the  defendant's 
liability  depends  upon  the  question  whether  the  railroad  was  securely 
fenced  in  at  the  place  where  the  animals  killed  or  injured  by  the  pass- 
ing train  entered  upon  the  railroad.  The  question  concerning  a  suffi- 
cient fence  always  relates  to  the  place  of  entry,  not  to  the  place  of  the 
killing  or  injuring,  if  it  be  other  than  the  place  of  entry. 

Same. — If  animals  have  entered  at  a  place  where  the  railroad  company, 
being  bound  to  fence, has  not  done  so,  and  they  wander  or  are  driven  by 
an  engine  along  the  track  to  another  place  thereon,  and  are  there  struck 
and  injured  by  the  engine,  the  company  is  liable  whether  or  not  the 
place  at  which  the  injury  is  done  be  one  at  which  the  company  is  bound 
to  fence,  and  whether  or  not  that  place  be  in  fact  fenced,  and  though  in 
passing  to  that  place  from  the  place  of  entry  the  animals  may  ha?e 
passed  over  a  place  at  which  the  company  wis  not  bound  to  fence,  as  a 
public  highway. 

From  the  Washington  Circuit  Court. 
E.  G.  Fieldj  C.  C.  Matson  and  W.  8.  Einnan,  for  appel- 
lant. 

H.  Morris,  for  appellee. 

Black,  J. — This  was  an  action  against  the  appellant  to 
recover  damages  for  the  killing  of  one  mule  and  the  injuring 
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of  another,  both  the  property  of  the  appellee's  testator. 
The  complaint  was  in  two  paragraphs,  the  first  stating  a 
cause  of  action  under  the  statute,  alleging  that  the  mules 
went  upon  the  railroad  track  at  a  point  where  the  railroad 
might  have  been,  but  was  not,secnrely  fenced,  etc.,  and  the 
second  seeking  a  recovery  on  the  ground  of  negligence. 

A  demurrer  to  each  paragraph  of  the  complaint  was  over- 
ruled. The  answer  was  a  general  denial.  The  cause  was 
tried  by  the  court,  and  a  special  finding  was  rendered^  The 
appellant  excepted  to  the  conclusion  of  law  stated,  and  filed 
a  motion  for  a  new  trial,  which  was  overruled. 

The  assignment  of  errors  and  argument  of  counsel  pre- 
sent the  questions  whether  the  court  erred  in  overruling  the 
demurrer  to  the  second  paragraph  of  the  complaint,  or  in 
the  conclusion  of  law  stated  by  the  court,  or  in  overruling 
the  motion  for  a  new  trial. 

It  is  oon^nded  on  behalf  of  the  appellee,  and  denied  on 
behalf  of  the  appellant,  that  the  second  paragraph  of  com- 
plaint shows  a  wilful  killing  and  injuring.  It  is  also  con- 
tended for  the  appellant  that  this  paragraph  was  not  sufiS- 
cient  as  a  complaint  based  upon  negligence.  The  paragraph 
in  question  certainly  does  not  show  a  case  of  wilfulness. 
This  is  so  manifest  that  there  is  no  room  for  plausible  argu^ 
ment. 

We  do  not  find  it  necessary  to  determine  whether  or  not 
it  stated  a  good  cause  of  action  for  negligence.  We  are  of 
the  opinion  that  the  facts  found  by  the  court  sustained  the 
first  paragraph  of  the  complaint,  and  authorized  the  conclu- 
sion of  law  stated  in  favor  of  the  appellee.  The  judgment 
should  be  treated  as  based  upon  the  first  paragraph  of  the 
complaint,  and  if  the  second  paragraph  was  insufficient,  the 
ruling  upon  the  demurrer  must  be  considered  a  harmless 
error. 

Among  the  facts  stated  in  the  finding  were  the  following : 

The  mules,  having  passed  eastward  from  the  premises  of 
the  appellee's  testator,  through  the  adjoining  premises  of  one 
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McQufddy,  and  being  in  a  lane  and  on  a  road  ranning  north 
and  south  along  the  east  side  of  said  premises  of  said  Mc- 
Quiddy,  entered  upon  the  railroad  at  a  point  where  said  road, 
passing  through  said  lane,  crosses  the  railroad,  which  point 
is  known  as  McQuiddy's  crossing.  At  this  place,  and  for 
more  than  a  mile  east  from  said  point,  the  railroad  runs 
nearly  east  and  west.  Immediately  west  of  said  crossing, 
and  for  a  quarter  of  a  mile  along  the  south  side  of  the  rail- 
road,  tfie  land  was  owned  by  said  McQuiddy.  Immediately 
east  of  said  crossing,  on  both  sides  of  the  railroad,  for  a 
distance  of  one-half  a  mile,  the  land  was  owned  by  one 
Stocker.  Immediately  east  of  Stocker's  land  the  land  on 
both  sides  of  the  railroad  was  owned  by  one  Grarriott  for  a 
distance  of  one-half  a  mile. 

The  road  crossing  the  railroad  at  the  point  where  the 
mules  entered  upon  the  railroad  starts  al-  the  Charleston 
road,  one-half  a  mile  south  of  the  railroad,  and  runs  north 
on  the  line  between  the  lands  of  Stocker  and  McQuiddy  to 
and  across  the  railroad  at  the  place  where  the  mules  entered 
upon  the  railroad  track,  and  continues  north  to  the  Canton 
road,  and  has  been  open  and  travelled  continuously  for  forty 
years  by  the  people  of  that  neighborhood  and  all  others  de- 
siring to  travel  through  that  way,  but  has  never  been  worked 
and  kept  up  by  the  road  supervisor. 

There  were  no  cattle- guards  or  fences,  or  other  obstacles, 
to  prevent  the  mules  from  passing  from  said  road  to  and 
upon  the  railroad. 

After  they  entered  upon  the  railroad  track,  they* passed 
east  upon  the  railroad,  grazing  along  the  track,  to  a  point 
about  one-fourth  of  a  mile  east  of  McQuiddy's  crosmng, 
when  a  freight  train  of  the  appellant  going  south  over  said 
railroad,  and  controlled  and  managed  by  the  employees  and 
servants  of  the  appellant,  frightened  the  mules,  and  they 
fled  rapidly  in  front  of  said  train  eastward  along  said  rail- 
road track  to  a  cattle-guard  across  the  railroad  at  the  west 
side  of  Garriott's  farm,  and  passed  over  said  cattle-guard. 


NOVEMBER  TERM,  1891.  565 

The  Loaisyille,  New  Albanj  and  Chicago  B^  Co.  v.  Etzler,  Exeoutor. 

After  they  had  passed  east  of  this  cattle-guard^  they  were  in 
a  space  enclosed  by  fences  on  each  side  of  the  railroad  and 
cattle-guards  at  each  end  of  said  fences,  which  fences  and 
cattle-guards  enclosed  the  railroad  for  a  distance  of  one-half 
a  mile  through  Garriott's  farm.  After  the  mules  had  passed 
over  said  cattle-guard,  they  ran  rapidly  eastward  on  the  rail- 
road track  in  front  of  said  train  a  distance  of  about  one- 
fourth  of  a  mile,  when  said  train  overtook  and  ran  against 
and  upon  and  killed  one  of  the  mules.  The  other  mule 
continued  to  run  on  rapidly  eastward  on  said  track  in  front 
of  said  train  about  one-fourth  of  a  mile  fuilher  to  the  cat-* 
tie-guard  on  the  east  side  of  Gbirriott's  farm,  when  said 
other  mule  was  struck  by  said  train  and  was  knocked  over 
said  cattle-guard,  and  was  thereby  injured,  etc. 

The  cattle-guards  and  fences  enclosing  the  railroad  through 
Garriott^s  farm  were  in  good  repai^  and  suiBcient  to  turn 
stock.  Immediately  west  of  the  cattle-guard  on  the  west 
side  of  Garriott's  farm  was  a  highway  passing  north  and 
south  on  the  line  between  the  farms  of  Garriott  and  Stocker^ 
and  crossing  said  railroad  at  that  point. 

We  are  of  the  opinion  that  the  road  from  which  the  mules 
entered  upon  the  railroad  track  at  McQuiddy's>  crossing  was 
a  public  road,  a  highway^  Our  statute^  section  5035,  B.  S. 
1881,  provides  that  '^all  public  highways  wliich  have  been 
or  .may  hereafter  be  used  as  such  for  twenty  years  or  more 
shall  be  deemed  public  highways." 

The  use  of  the  road  as  a  highway  for  twenty  years  vested 
an  indefeasible  right  in  the  public.  CUy  of  Fart  Wayne  v. 
Goombs,  107  Ind.  76.  Where  there  has  been  twenty  years 
use  by  the  public^  the  way  is  to  be  deemed  a  public  one. 
''  The  law  makes  the  lapse  of  time  sufficient,  without  any 
farther  evidence."     Raas  v.  Thompson,  78  Ind.  90  (98). 

'^  Under  this  statute  it  is  the  twenty  years'  use  that  makes 
the  road  a  public  highway,  and  it  is  immaterial  whether  the 
use  is  with  the  consent,  or  over  the  objections  of  the  adjoin- 
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ing  land-owners/'  Strong  v.  Mdkeever,  102  Ind.  578  (584) ; 
Elliott  Roads  and  Streets,  138. 

The  statute  means  **  that  a  way  or  a  strip  of  land  used  as  a 
public  highway  for  twenty  years  shall  be  deemed  and  be- 
come a  public  highway."     Strong  v.  MaJfeever,  Mupra. 

*'  When  a  way  has  become  a  public  highway  by  user,  it  is 
such  regardless  of  any  question  of  public  utility,  and  it  will 
remain  such  until  it  shall  be  vacated  in  a  proper  proceeding, 
or  by  non-user,  and  that^  too,  whether  entered  of  record  or 
not."     Washington  Ice  Co.  v.  Lay,  103  Ind.  48  (55). 

In  EUliott  Roads  and  Streets,  7,  it  is  said :  ^'  The  character 
of  the  road  does  not  depend  upon  its  length,  nor  upon  the 
places  to  which  it  leads,  nor  is  its  character  determined  by 
the  number  of  persons  who  actually  travel  upon  it.  If  it 
is  free  and  common  to  all  the  citizens,  then,  no  matter  whether 
it  is,  or  is  not,  of  great  length,  or  whether  it  leads  to  or  from 
city,  village  or  hamlet,  or  whether  it  is  much  or  little  used, 
it  is  a  public  road." 

To  make  the  road  a  highway  by  user,  it  must  be  used  by 
the  public,  but  its  character  is  not  determined  by  the  number 
of  those  who  travel  upon  it.  If  it  is  travelled  by  the  people 
of  the  neighborhood,  and  all  others  desiring  to  travel  through 
that  way,  this  is  use  by  the  public. 

'^The  public  are  all  who  have  occasion  to  use  "  the  road. 
Village  of  Grandville  v.  Jenison,  84  Mich.  54. 

The  place  at  which  the  mules  entered  upon  the  railway 
track  being  a  public  road  crossing,  it  was  the  duty  of  the  ap- 
pellant to  construct  and  maintain  cattle-guards  to  prevent 
such  access  from  the  intersecting  highway,  and  its  failure  to 
do  so  was  a  failure  to  fence  in  its  railroad  securely  at  a  place 
where  it  might  be  fenced  in. 

In  an  action  under  the  statute  against  a  railroad  company 
to  recover  damages  for  the  killing  or  the  injuring  of  ani- 
mals, it  is  well  established  that  the  defendant's  liability  de* 
pends  upon  the  question  whether  the  railroad  was  securely 
fenced  in  at  the  place  where  the  animals  killed  or  injured  by 
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the  passing  train  entered  upon  the  railroad.  The  question 
concerning  a  sufficient  fence  always  relates  to  the  place  of 
entry,  not  to  the  place  of  the  killing  or  injuring,  if  it  be 
other  than  the  place  of  entry. 

If,  having  entered  at  a  place  where  the  company,  being 
bound  to  fence,  has  not  done  so,  the  animal  wanders  or  is 
driven  by  an  engine  along  the  track  to  another  place  there- 
on, and  is  there  struck  and  injured  by  the  engine,  the  com- 
pany is  liable, whether  or  not  the  place  at  which  the  injury 
is  done  be  one  at  which  the  company  is  bound  to  fence,  and 
whether  or  not  that  place  be  in  fact  fenced,  and  though  in 
passing  to  that  place  from  the  place  of  entry  the  apimal  may 
have  passed  over  a  place  at  which  the  company  was  not 
bound  to  fenoe,as  a  public  highway.  Toledo^  ete.y  B,  W.  Co. 
V.  Howellf  38  Ind.  447;  JefferBonvilk,  de.,  R.  B.  Go,  v.  Lyon^  72 
Ind.  107 ;  Wabash  B.  W.  Go.  v.  Forshety  77  Ind.  158  ;  Lou- 
iamlle^  etc^  B.  W.  Go.  v.  Quade,  91  Ind.  295 ;  Indianapolis^ 
etc.,  B.  B.  (h.  V.  Stww,  92  Ind.  496 ;  Lake  Erie,  etc.,  B.  W. 
Go.  V.  KneadUy  94  Ind.  454 ;  Wabashy  etc.,  B.  W.  Co.  v. 
Tretta,  96  Ind.  450 ;  Louisville,  etc.,  B.  W.  Co.  v.  Porter,  97 
Ind.  267 ;  Louisville,  etc.,  B.  W.  Co.  v.  Ooodbar,  102  Ind. 
596. 

The  court  did  not  err  in  stating  as  a  conclusion  of  law 
that  the  appellee  was  entitled  to  recover  of  the  appellant. 

The  appellant  contends  that  the  finding  was  not  sustained 
by  the  evidence,  but  under  the  views  expressed  above,  and 
the  well  settled  rule  that  we  can  not  determine  the  weight 
of  evidence,  we  are  unable  to  conclude  that  the  court  erred 
in  overruling  the  motion  for  a  new  trial. 

The  judgment  is  affirmed. 

FUed  Feb.  6, 1892. 
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Cbiminal  JjLW.^BiU  €f  Excep(i4m».-^Filinf  ^.— Where  a  bill  of  excep- 
tioQB  in  a  criminal  case  was  not  filed  at  the  time  the  judgment  was  ren- 
dered, bat  was  filed  at  the  time  the  motion  for  a  new  trial  was  OTermledy 
at  the  same  term  of  court,  but  seyen  dajs  after  the  rendition  of  the 
judgment,  and  without  time  being  asked  in  which  to  file  a  bill  of  ex- 
ceptions, the  evidence  was  properly  in  the  record  under  the  proriMaB 
of  section  1847,  B.  S.  1881. 

Same. — ItUoxiDaiing  Liquor* — Sale  o^  to  Minor.^Emdenee, — Burden  of  Dr^tf, 
— On  a  charge  of  selling  intoxicating  liquor  to  a  minor,  the  defendant 
maj  show  that  he  acted  in  good  faith,  belieTing  such  minor  to  be  an 
adult,  and  that  he  used  all  reasonable  precautions  to  learn  the  facts,  and 
anj  evidence  tending  to  prove  the  facts  is  admissible,  but  the  burden  of 
establishing  such  defence  rests  on  the  seller.  For  character  of  evi- 
dence that  will  support  a  conviction  for  selling  to  a  minor,  see  opinion. 

Sams.— S^ton  if 094,  M.  &  1881,  Chmtrtted.— The  purpose  of  section  2094, 
B.  S.  1881,  is  to  prevent  minors  from  getting  and  using,  and  thus  be- 
coming habitual  users  of  intoxicating  liquors.    Whether  the  sale  is 
direct  or  indirect,  it  is  still  a  sale. 
Beinhabd,  J.,  and  Gbumpackeb,  J.,  dissent 

From  the  Ripley  Circuit  Court. 

J,  0.  Oravena  and  N,  Covert,  for  appellant. 
A,  G.  Smith,  Attorney  General,  and  L.  Dixon,  Prosecating 
Attorney,  for  the  State. 

Robinson,  C.  J.T-The  appellant  was  indicted  in  the  cir- 
cuit court  for  selling  liquor  to  a  minor.  On  trial  by  the 
court  the  appellant  was  found  guilty,  and  on  the  same  day 
judgment  was  rendered  on  the  finding.  Seven  days  after  the 
rendition  of  judgment,  and  at  the  same  term  of  court,  ap- 
pellant filed  a  motion  for  a  new  trial,  which  was  overruled. 

The  overruling  of  the  motion  for  a  new  trial  constitutes 
the  assignment  of  error. 

The  causes  in  the  motion  for  a  new  trial  were  that  the 
finding  of  the  court  was  contrary  to  law  and  was  contrary  to 
the  evidence. 

The  position  is  assumed  by  the  attorney  general,  on  be- 
half of  the  State,  that  the  bill  of  exceptions  has  not  been 
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made  a  part  of  the  record  of  this  cause  in  such  manner  as 
that  we  can  consider  it^  or  determine  any  question  in  the  case 
which  depends  for  its  proper  decision  upon  the  evidence  in- 
troduced upon  the  trial  and  set  out  in  said  bill. 

If  this  position  must  prevail,  it  necessarily  follows  that  we 
can  decide  no  question  arising  out  of  the  alleged  error  of  the 
court  in  overruling  the  motion  for  a  new  trial. 

It  appears  by  the  record  that  the  cause  was  submitted  to 
the  court  for  trial  on  the  19th  day  of  April,  1890,  being  the 
second  judicial  day  of  the  April  term  of  said  court,  and  that 
on  that  day  the  evidence  was  heard,  and  the  court  took  the 
cause  under  advisement ;  and  on  the  16th  day  of  May,  1890^ 
being  the  same  term  of  said  court,  the  court  rendered  its 
finding,  adjudging  the  appellant  guilty,  and  final  judgment 
was  then  rendered,  to  which  appellant  excepted,  but  filed  no 
bill  of  exceptions,  and  time  was  not  given  to  file  one.  After- 
wards, on  the  23d  day  of  May,  1890,  being  at  the  same  term 
of  said  court,  appellant  filed  a  motion  for  a  new  trial,  for  the 
reasons  we  have  before  stated,  which  motion  was  overruled, 
and  exception  taken,  and  thereupon  appellant  filed  his  bill 
of  exceptions  with  the  clerk,  containing  all  the  evidence 
given  in  the  cause,  which  was  properly  signed  and  certified 
to  by  the  court  trying  the  cause. 

It  is  insisted,  because  appellant  did  not  file  his  bill  of 
exceptions  at  the  time  the  judgment  was  rendered,  but  filed 
the  bill  of  exceptions  at  the  time  the  motion  for  a  new  trial 
was  "overruled,  at  the  same  term  of  court,  but  seven  days 
after  the  rendition  of  the  judgment,  that,  under  section  1847, 
B.  8.  1881,  the  evidence  is  not  in  the  record. 

We  think  the  question  here  presented  comes  within  the 
case  of  Calvert  v.  State^  91  Ind.  473.  That  case  settles  the 
following  questions : 

^*  The  present  code  of  civil  procedure  provides  that  a 
motion  for  a  new  trial  may  be  filed  after  judgment  and  during 
the  term  at  which  it  was  rendered,  and  radically  changes 
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the  rule  of  the  former  code,  and  makes  the  deciaioos  ren- 
dered under  it  inapplicable.    Section  1842,  B.  S.  1881, 

''A  trial  is  regarded  as  an  entirety^  and  a  bill  of  excep- 
tions filed  in  a  criminal  case  during  the  term  at  which  the 
cause  is  tried,  or  within  such  time  thereafter  as  the  court  may 
direct,  not  exceeding  sixty  days,  is  regarded  as  properly  filed 
and  as  constituting  a  part  of  the  record*  It  is,  of  course,  es- 
sential that  leave  to  file  should  be  granted  during  the  term 
at  which  the  trial  is  had.'' 

Where  trial  was  had  and  a  judgment  rendered,  and 
at  the  same  term  a  motion  for  a  new  trial  was  filed,  leave  ob- 
tained to  file  a  bill  of  exceptions  within  thirty  days,  and  a 
bill  filed  within  the  time  granted,  the  bill  is  properly  in  the 
record,  and  the  motion  for  a  new  trial  was  in  time. 

''An  exception  taken  at  the  time  the  motion  for  a  new  trial 
is  overruled  presents  the  question,  if  properly  followed  up, 
of  the  sufficiency  of  the  evidence  to  sustain  the  finding  or  , 
verdict." 

It  will  be  seen  that  the  questions,  as  thus  detenidined,  are 
very  similar  to  those  in  the  case  at  bar,  the  only  difference 
being  that  in  the  case  at  bar  the  exception  was  taken,  and 
the  bill  containing  the  evidence  was  filed  at  the  time  the  mo- 
tion for  a  new  trial  was  overruled,  without  asking  for  time 
in  which  to  file  the  bill  of  exceptions.  It  therefore  appears 
that  the  evidence  is  in  the  record.  t 

The  indictment  in  this  case  charged,  in  substance,  that  the 
appellant,  on  the  21st  day  of  October,  1889,  at  the  county 
and  State  aforesaid,  did  then  and  there  unlawfully  sell  to  one 
Josie  Johnson,  who  was  then  and  there  a  person  under  twenty- 
one  years  of  age,  intoxicating  liquor,  at  and  for  the  price  of 
ten  cents,  contrary  to  the  form  of  the  statute,  etc. 

Upon  the  trial  of  the  cause  Daily  Wilson,  a  witness  on 
behalf  of  the  State,  testified  that  he  was  thirteen  years  old 
on  the  9th  day  of  February,  1890;  had  lived  at  Friendship 
all  his  life ;  that  he  knew  Josie  Johnson,  who  was  fifteen  or 
sixteen  years  old,  and  then  lived  at  Riverside,  Ohio ;  that 
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lie  got  some  beer  of  Mr.  Fehn ;  told  him  he  wanted  a  dime's 
worth  of  beer  for  Josie  Johnson ;  gave  "Mr.  Fehn  the  dime 
Josie  had  given  him ;  had  no  order  from  Josie  for  the  beer ; 
had  a  backet  in  which  he  took  the  beer  and  gave  it  to  Josie^ 
who  drank  it*  It  was  in  November,  1889,  in  Ripley  county, 
Indiana,  within  two  years  last  past. 

On  cross-examination,  said  witness  testified  that  he  told 
Mr.  Fehn  that  he  wanted  a  dime's  worth  of  beer ;  did  not 
tell  him  for  whom  he  wanted  the  beer ;  did  not  tell  him  the 
beer  was  for  Josie  Johnson;  said  to  Mr.  Fehn  that  he 
wanted  a  dime's  worth  of  beer ;  that  was  all  that  he  said  to 
him ;  he  gave  him  the  beer  and  witness  gave  him  the  dime. 

On  redirect  examination  witness  said  he  did  not  state,  on 
direct  examination  that  he  wanted  the  beer  for  Josie  John- 
son, and  in  response  to  a  question  by  the  court,  the  witness 
denied  that  he  had  said,  on  direct  examination^  that  he  said 
to  Mr.  Fehn  that  he  wanted  the  beer  for  Josie  Johnson. 

Art  Bahe,  on  behalf  of  the  State,  testified  that  he  was  at 
Mr.  Fehn's  saloon  in  November,  1889,  when  Daily  Wilson 
bought  some  beer ;  heard  Daily  Wilson  say  he  wanted  a  dime's 
worth  of  beer.  He  did  not  say  for  whom  he  wanted  the 
beer. 

The  appellant,  William  Fehn,  testified,  in  his  own  behalf, 
that  he  did  not  at  any  time  sell  to  Daily  Wilson  a  dime's 
worth  of  beer  for  Josie  Johnson.  Daily  Wilson  did  not  at 
any  time  buy  of  him  beer  for  Josie  Johnson.  Did  not  at 
any  time  sell  beer  to  Josie  Johnson  either  directly  or  indi- 
rectly.   This  was  all  the  evidence  given  in  the  cause. 

The  evidence  in  this  case  is  not  satisfactory,  but  it  was 
the  province  of  the  court  trying  the  cause,  before  whom  the 
witnesses  testified,  to  judge  of  the  credibility  of  the  wit« 
nesses  and  the  weight  to  be  given  to  the  testimony  of  each 
witness.  It  is  evident  from  the  record  that  the  court  be- 
lieved the  evidence  of  Daily  Wilson,  on  direct  examination, 
and  treated  the  sale  to  Josie  Johnson  as  charged  in  the  in- 
dictment.   There  was  no  conflict  in  the  evidence  as  to  Josie 
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Johnaon  being  a  minor,  and,  although  the  appellant  testified 
in  his  own  behalf,  he  did  not  deny  that  he  knew  Josie 
Johnson  and  knew  that  she  was  a  minor. 

On  a  charge  of  selling  intoxicating  liquor  to  a  minor,  the 
defendant  may  show  that  he  acted  in  good  &ith,  belieying 
such  minor  to  be  an  adult,  and  that  he  used  all  reason- 
able precautions  to  learn  the  facts,  and  any  evidence  tend- 
ing  to  prove  these  facts  is  admissible,  but  the  burden  of 
establishing  such  defence  rests  on  the  seller.  Goetz  v.  StcUtf 
41  Ind.  162 ;  Holmes  v.  State,  88  Ind.  145 ;  Hunter  y.  8taU, 
101  Ind.  241 ;  Kreamer  y.  8UUe,'l06  Ind.  192;  Mulreed  y. 
ataU,  107  Ind.  62. 

This  court  will  not  settle  the  conflict  or  reverse  the  judg- 
ment upon  the  weight  of  the  evidence. 

The  purpose  of  section  2094,  R.  S.  1881,  is  to  prevent 
minors  from  getting  and  using  and  thus  becoming  habitual 
users  of  intoxicating  liquors.  Whether  the  sale  is  direct  or 
indirect  it  is  still  a  sale. 

It  is  true  appellant  and  a  witness,  on  behalf  of  the  State, 
testified  that  the  beer  was  sold  to  Daily  Wilson,  who  testi- 
fied he  was  a  minor  only  thirteen  years  old,  and  this  was  not 
denied,  but  the  trial  court,  with  all  the  evidence  before  it, 
was  the  judge  of  the  credibility  and  the  weight  to  be  given 
to  the  testimony  of  each  witness,  and  found  the  appellant 
guilty  with  the  sale,  as  charged  in  the  indictment,  to  Josie 
Johnson.   We  think  the  evidence  tends  to'  sustain  the  finding. 

The  judgment  is  aflSrmed,  at  appellant's  costs. 

Filed  Feb.  6, 1S92. 

Dissenting  Opinioh. 

Reinhabd,  J.,  and  Cbumpackeb,  J.— There  is  no  evi- 
dence that  the  appellant  knew  Josie  Johnson,  or  had  ever 
seen  her  in  his  life.     There  is  no  pretence  that  she  was  pree* 

\  ent  at  the  sale.     The  offence  of  selling  to  a  minor  is  one  of 

intent,  and  there  is  nothing  from  which  the  court  could 

,  legally  infer  such  intent,  for  there  is  no  evidence  to  show  that 
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he  knew  she  was  a  minor.  It  is  also  very  unsafe  to  base 
the  conviction  of  a  party  upon  such  unreliable  testimony  as 
that  of  the  witness  Daily  Wilson,  who,  by  his  own  admis- 
sions upon  cross-examiuation,  destroys  his  evidence  in  chief. 
The  rules  of  the  criminal  law  should  be  applied  as  strictly 
in  this  class  of  cases  as  in  any  other. 
FiJed  Feb.  5, 1892. 


No.  461. 

Gbimes  V.  The  Lotjisvillg,  New  Albany  and  Chicago 

Railway  Company. 

Nbgligengb. — IVoxmaie  CbuM. — LiabiiUy. — Where  two  causes  combine  to 
produce  an  iujoiy,  both  of  which  causes  are  proximate  in  their  char- 
acter, the  one  being  the  result  of  culpable  negligence,  and  the  other  an 
occurrence  as  to  which  neither  party  is  at  fault,  the  negligent  party  is 
liable,  proTided  the  injury  would  not  haye  been  sustained  but  for  such 
negligence. 

Railroad. — Obtiruelion  cf  fit^Airay. — Injmnf  to  Runaway  Hone. — LiabiiUy. 
— Where  a  railroad  company  leaves  its  cars  standing  in  a  public  high- 
way in  yiolation  of  sections  1964  and  2170,  B.  S.  1881,  and  a  horse, 
through  fright,  without  the  fault  of  the  driver,  becomes  uncontrollable 
and  runs  away,  and  in  attempting  to  leap  through  one  of  the  spaces  be- 
tween the  coupled  cars  is  killed,  the  company  is  liable. 

From  the  Montgomery  Circuit  Court. 

J.  Wright  and  J.  M.  Seller y  for  appellant. 
E.  G,  Field  and  A.  D,  Thomas^  for  appellee. 

NeW;  J. — The  appellant  was  the  plaintiff  below.  The 
complaint,  the  caption  omitted^  is  as  follows : 

'^  The  plaintiff  complains  of  the  defendant^  and  says  that 
defendant  is  a  railroad  corporation,  duly  organized  and  in- 
corporated under  the  laws  of  the  State  of  Indiana ;  that  as 
such  corporation  it  is  the  owner  of  a  line  of  railroad  run- 
ning through  the  State  of  Indiana,  and  is  known  and  desig- 
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Dated  by  the  corporate  name  of  the  Louisville^  New  Albanj 
and  Chicago  Railway  Company;  that  defendant's  line  of 
railroad  rans  through  the  town  of  Ladoga^  which  is  one  of 
the  stations  where  defendant  has  one  of  its  regular  stopping 
places,  where  its  trains  receive  and  deposit  freight  and  pas- 
sengers, said  town  being  situate  in  Montgomery  county,  In- 
diana ;  that  on  or  about  the  9th  day  of  June,  1890,  defend- 
ant, by  its  servants,  agents  and  employees,  had  under  their 
care,  control  and  management  a  certain  locomotive  engine, 
and  train  of  freight  cars,  which  said  agents  and  employees 
were  then  and  there  running  and  managing  upon  defendant's 
railroad  track  in  said  town  of  Ladoga ;  that  said  servants 
and  agents  of  defendant  carelessly  and  negligently  stopped 
and  left  said  train  of  freight  cars  coupled  together  and  stand- 
ing upon  and  extending  across  the  entire  width  of  Elm 
street,  one  of  the  regularly  laid  out  and  public  streets  of 
said  town,  which  said  street  crosses  the  track  and  right  of 
way  of  defendant's  railroad  at  about  a  right  angle ;  that  said 
street  is  a  public  street,  and  one  that  is  much  used  by  the 
residents  of  said  town  and  by  the  public  generally ;  that  de- 
fendant's servants,  agents  and  employees  negligently  and 
carelessly  lefl  said  train  standing  across  the  entire  width  of 
said  street  for  an  unreasonable  length  of  time,  to  wit,  forty 
minutes ;  that  said  train  was  left  standiqg  across  the  street 
in  such  manner  as  to  entirely  stop  and  deprive  the  public 
of  the  use  of  said  street;  that  said  servants,  agents  and 
employees  detached  the  locomotive  from  said  train  and  were 
using  it  upon  the  side  track  of  the  defendant's  railroad  in 
making  up  trains  for  distributing  and  receiving  freights; 
that  after  said  train  of  cars  had  been  so  standing  across  said 
street  forty  minutes,  plaintiff's  son  and  servant,  Alvin  B. 
Grimes,  who  is  a  good  and  careful  horseman,  was  driving 
plaintiff's  horse  out  of  his  barn  lot,  which  said  lot  fronts  on 
said  Elm  street,  and  situate  at  a  point  about  250  feet  east 
of  the  point  where  said  train  of  cars  was  so  standing  across 
said  street;  that  plaintiff's  horse  became  frightened  and  un- 
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manageable,  and  withoat  any  fault  or  negligence  on  be- 
half of  plaintiff^  or  his  said  servant,  started  to  run  away 
and  did  break  loose  from  plaintiff's  servant  and  run  away, 
and  ran  out  on  said  Elm  street,  it  being  the  direction  that 
the  horse  had  generally  been  driven,  and  being  the  most  di- 
rect street  from  plaintiff's  said  barn  to  town,  and  to  plaint- 
iff'&»  place  of  business ;  that  while  said  horse  was  so  running 
he  ran  up  to  where  said  train  was  standing  across  said  street, 
and  in  attempting  to  jump  through  between  two  of  defend* 
ant's  cars  thus  standing  in  said  train,  and  across  said  street 
struck  the  end  of  one  of  the  cars  with  such  force  that  he 
was  so  badly  bruised  and  mangled  that  he  died  within  a  few 
hours ;  that  the  death  of  plaintiff's  horse  was  caused  wholly 
by  the  said  negligence  of  said  agents  and  servants,  and  wholly 
without  fault  by  plaintiff  or  his  said  servant ;  that  said  horse 
was  of  the  value  of  three  hundred  dollars;  that  plaintiff  has 
been  damaged  in  the  sum  of  three  hundred  dollars^  for  which 
he  demands  judgment." 

The  appellee  demurred  to  the  complaint  upon  the  ground 
that  it  did  not  state  facts  sufficient  to  constitute  a  cause  of 
action.  The  demurrer  was  sustained  by  the  court,  and  the 
appellant  electing  to  stand  by  his  complaint,  judgment  was 
rendered  in  favor  of  the  appellee  for  costs. 

The  ruling  of  the  court  below  upon  the  demurrer  to  the 
complaint  is  assigned  as  error  by  the  appellant,  and  this 
raises  the  only  question  presented  for  our  decision. 

The  obstruction  of  a  public  highway,  or  street,  such  as  is 
charged  in  the  appellant's  complaint,  is  expressly  forbidden 
by  the  statute.     See  sections  1964  and  2170,  B.  S.  1881. 

The  act  of  the  appellee  in  permitting  its  freight  train  and 
cars  to  be  and  remain  upon  and  across  the  street  named  in 
the  complaint,  as  therein  alleged,  was  an  unlawful  act,  and 
it  is  sufficiently  charged  in  the  complaint  that  this  act  or  ob- 
struction was  occasioned  by  the  appellee's  negligence. 

It  is  averred  in  the  complaint  that  the  injury  and  death 
of  the  horse  was  without  fault  or  negligence  on  the  part  of 
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the  appellant,  and  we  do  not  think  that  the  facts  specially 
pleaded  impeach  this  averment. 

The  contention  of  counsel  for  the  appellant  is  that  the 
latter  had  nothing  to  do  with  the  frightening  of  the  appel- 
lant's horse ;  had  not  negligently  set  in  motion  the  train  of 
circumstances  that  led  up  to  the  killing  of  the  horse,  and 
thaty  therefore,  the  appellee  is  not  liable. 

The  theory  of  the  appellee,  in  effect,  is  that  if  it  did  not 
frighten  the  horse  these  is  no  liability,  even  though  the  in- 
jury and  death  of  the  horse  would  not  have  happened  but 
for  the  unlawful  act  of  the  appellee. 

We  do  not  think  this  proposition  is  sound.  The  weight 
of  authority  and  reason  is  against  it. 

In  our  opinion  the  true  rule  is  that  where  two  causes  com- 
bine to  produce  an  injury,  such  as  is  here  charged  and  com- 
plained of,  both  of  which  causes  are  proximate  in  their  xshar- 
acter,  the  one  being  the  result  of  culpable  negligence,  and 
the  other  an  occurrence  as  to  which  neither  party  is  at  fault, 
the  negligent  party  is  liable,  provided  the  injury  would  not 
have  been  sustained  but  for  such  negligence. 

This  rule  was  applied  by  this  court  and  authorities  pro- 
duced in  support  of  it,  in  the  case  of  Board,  etc.,  v.  Sissoriy  2 
Ind.  App.  311.  In  that  case  were  cited  Ring  v.  City  of 
Cohoes,  77  N.  Y.  83  ;  Ivory  v.  Tovm  of  Deerpark,  116  N.  Y. 
476 ;  Gty  of  Atlanta  v.  Wilson,  59  Ga.  544 ;  Wilson  v.  City 
of  Atlanta,  60  Ga.  473.  Many  other  cases  could  have  been 
cited  to  the  same  effect,  among  which  are  the  following : 
Baldwin  v.  Greenwoods  T.  P.  Co.,  40  Conn.  238 ;  Ward  v. 
Town  of  North  Haven,  43  Conn.  148  ;  Hufd  v.  Town  of  Pow*. 
nal,  9  Vt.  411 ;  Kelsey  v.  Town  of  Glover,  15  Vt.  708  ;  Win. 
ship  V.  Enfield,  42  N.  H.  197;  Bunnell  Tp.  v.  Uncapher,  117 
Pa.  St.  353;  Township  of  Plymouth  v.  Garver,  125  Pa.  St. 
24 ;  Bassett  v.  City  of  St.  Joseph,  53  Mo.  290 ;  Hull  v.  JKan- 
sas  City,  54  Mo.  598  ;  City  of  Rockford  v.  Russell,  9  III.  App. 
229  ;  Manderschid  v.  City  of  Dubuque,  25  Iowa,  108 ;  ^8Aer- 
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wood  V.  Corporation  of  the  City  of  Hamilton,  37  U.  C.  (Q-  B.) 
410. 

In  City  of  CrawfordwiUe  y.  Smith,  79  Ind.  308^  this  rule 
was  approved  and  followed.  See,  also,  White  Sewing  Man 
chine  Co.  v.  Biohier,  2  Ind.  App.  331. 

In  some  of  the  States,  notably  in  Maine  and  Massachu« 
setts,  it  is  held  that  where  a  horse  becomes  frightened  from 
some  cause,  not  the  fault  of  the  municipality  for  example, 
and  breaks  away  from  and  gets  beyond  the  control  of  the 
driver,  and  is  injured  by  coming  in  contact  with  some  ob- 
struction or  defect  in  the  street,  there  will  be  no  lia- 
bility on  the  part  of  the  municipality.  The  cases  so  holding 
treat  the  conduct  of  the  horse  as  the  primary  cause  of  the 
injury ;  that  there  are  two  independent  proximate  causes,  the 
primary  cause  being  one  for  which  the  corporation  is  not  re- 
sponsible, and  for  which  the  injured  party  himself  is  not  to 
blame,  and  the  other  a  defect  in  the  street  or  highway ;  that 
upon  snch  a  state  of  facts  it  can  not  be  said  that  the  accident 
would  have  taken  place  but  for  the  primary  cause,  and  that 
therefore  the  manieipality  should  not  be  held  liable. 

On  the  other  hand,  it  is  contended  that  most  injuries  aris- 
ing from  the  negligence  of  the  party  complained  of  are  neces- 
sarily preceded  by  some  action  of  the  injured  party  leading 
up  to  the  catastrophe,  and  in  a  certain  sense  contributing  to 
it,  but  that  if  the  action  of  the  injured  party,  which  led  up, 
so  to  speak,  to  the  injury,  was  not  the  result  of  want  of  rea- 
sonable care  on  his  part,  he  should  be  allowed  to  recover, 
provided  the  injury  would  not  have  been  sustained  but  for 
the  negligence  of  the  other  party ;  that  the  party  committing 
the  injury  should  not  be  heard  to  say  that,  although  the  im- 
mediate cause  thereof  was  his  own  negligent  or  illegal  act, 
the  person  injured  thereby  should  not  recover,  simply 
because  but  for  some  other  occurrence  for  which  neither  was 
responsible,  the  injury  would  not  have  been  received ;  that 
the  presumption  should  be  in  favor  of  the  party  who  is  with- 
VoL.  3.-37 
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out  blame  as  against  one  who  is  in  immediate  fiialiy  althoagh 
but  for  causes  originating  in  some  sense  with  the  former,  but 
which  he  could  not  master  and  control,  the  injury  would  not 
have  happened. 

This  is  a  reasonable  rule,  and,  as  has  been  seen,  is  supported 
by  abundant  authority.  This  doctrine  in  no  respect  con- 
flicts with  the  well  settled  rule  that  requires  a  plaintiff  to  be 
free  from  negligence  proximately  contributing  to  the  injury 
inflicted  and  sued- for. 

It  will  be  found  upon  an  examination  of  the  authorities 
we  have  cited  that  some  of  them  were  oases  where  horses 
through  fright  had  become  uncontrollable,  and  ran  away,  and 
where  the  municipality  or  corporation  sued  was  unconnected 
with  the  cause  of  the  fright,  but  was  held  liable  because  its 
negligence  was  the  immediate  cause  of  the  injury.  When, 
without  fault  on  the  part  of  the  driver  or  person  in  charge, 
a  horse  becomes  uncontrollable,  and  runs  away,  it  is  regarded 
as  an  accidental  occurrence  for  which  such  person  is  not  re- 
sponsible, and  which,  therefore,  can  not  be  imputed  to  him 
as  a  fault  or  contributory  negligence.  This  is  plainly  laid 
down  in  the  cases  to  which  we  have  referred. 

We  think  these  principles  apply  with  full  force  to  the  case 
at  bar.  The  appellee's  train  was  being  used  as  an  unlawful 
obstruction  to  the  street  when  the  horse  came  in  contact 
with  it.  The  demurrer  to  the  complaint  admits  that  the  ap- 
pellant was  without  fault.  The  train  of  cars,  coupled  to- 
gether, was  stationary  upon  and  extending  across  the  entire 
middle  of  the  street,  the  locomotive  detached  therefrom,  and 
the  train  had  been  so  standing  forty  minutes  when  the  horse 
was  injured.  A  space  of  sixty  feet  across  the  street  had  not 
been  left  by  the  appellee,  as  required  by  section  2170,  supra, 
nor  was  there  any  space,  except  the  openings  between  the 
cars  as  they  stood  coupled  together.  The  appellee  was  neg- 
ligent in  not  discharging  the  duty  resting  upon  it  in  this  re- 
spect, and  is  liable  to  the  appellant  for  damages  arising  as  a 
direct  consequence  of  that  negligence,  if  the  latter  was  free 
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from  oontribatory  fault.  PUMurgh^  etc.,  B.  It.  Go.  ▼•  £tt- 
iey,  118  Ind.  152;  CUvda/nd^  ete.^  R.  W.  Ob.  v.  Wynant, 
100  Ind.  160 ;  Yowng  v.  Detroit,  etc.,  B.  W.  Oo.,  56  Mich. 
430. 

The  horse  in  his  flight  attempted  to  leap  through  one  of 
the  spaces  between  the  coupled  cars,  and  struck  the  end  of 
one  of  the  cars  with  such  force  as  to  cause  his  death.  We 
•can  not  say  that  this  leap  of  the  horse,  and  the  consequences 
resulting  therefrom,  were  so  unnatural  and  unusual,  that  the 
unlawful  and  negligent  act  of  the  appellee  shall  not  be  re- 
garded as  the  proximate  cause  of  the  injury.  It  was  not 
necessary  that  the  precise  injuiy  which  in  fact  did  occur 
should  have  been  foreseen ;  it  is  sufficient  if  it  was  to  be 
reasonable  expected  that  injury  might  occur  to  some  person 
engaged  in  exercising  a  legal  right  in  an  ordinarily  careful 
manner.  Bloom  v.  Franklin  Life.  In$.  Co.,  97  Ind.  478; 
LouUmlle,  etc.,  B.  W.  Co.  v.  Lucas,  119  Ind.  683;  Billman 
V.  Indianapolis,  etc.,  B.  B.  Co,,  76  Ind.  166-;  Ohio,  eto.,B. 
W.  Oo.  V.  Trowbridge,  126. Ind.  391;  Chicago,  etc.,  B.  B. 
Co.  V.  Barnes,  2  Ind.  App.  213. 

The  judgment  is  reversed,  with  instructions  to  overmle 
the  demurrer  to  the  complaint. 

FU«d  Feb.  16, 1892. 


No.  381. 

Maris  et  tjx.  v.  Iles,  Administbatob. 

CONVIYANCS. — Breaeh  of  Covenant  of  Warranty. — Eneuimbranet, — Permanent 
Eatement. — QrainUt?e  Knowledge  of. — It  is  well  settled  in  this  State  that 
knowledge  by  the  grantee  of  the  existence  of  an  encumbrance  does  not 
take  it  out  of  the  operation  of  an  express  coyenant  against  encum- 
brances. This  b  true  where  the  encumbrance  is  in  the  nature  of  a  per- 
manent public  easement,  entirely  beyond  the  power  of  the  covenantor 
to  cancel  or  remove. 
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BxaJL—Rttiiroad  Right  t^  Wojf.^Dted  </  General  Warranly.^EtjikmaHcm 
ef  Gonnderatian. — If  one  buys  land  encumbered  bj  a  railroad  right  of 
way,  and  takes  a  deed  of  general  warranty  therefor  without  excepting 
the  encumbrance,  it  may  be  proven  that  the  price  paid  was  what  the 
parties  agreed  upon  as  the  purchase-price,  subject  to  the  encumbrance. 
It  affects  the  consideration  only,  and  this  may  always  be  inquired  into 
except  to  the  extent  to  which  it  affects  the  yalidity  of  the  conveyance. 

From  the  Clinton  Circuit  Court. 

/.  a  BlacUidge,  W.  E.  Blacklidge,  B.  G.  Moon,  8.  O.  Bay- 
feM  and  C  O.  OiLenther,  for  appellants. 

•T.  OoopeVy  R,  W.  Irwin  and  J,  V.  Kent,  for  appellee. 

Crumpackbb^  J. — This  action  was  commenced  by  Ste- 
phen  B.  lies,  as  administrator  of  the  estate  of  Martha  lies, 
his  deceased  wife^  against  George  Maris  and  Martha  Maris,, 
his  wife,  for  the  alleged  breach  of  the  covenant  against  en- 
cumbrances contained  in  a  deed  of  generad  warranty,  exe* 
cuted  by  the  defendants,  conveying  to  the  decedent  a  traci 
of  land  in  Howard  county. 

It  is  alleged  in  the  complaint  that  the  defendants  were 
husband  and  wife,  and  on  the  14th  day  of  November,  1844, 
they  conveyed  to  the  decedent  thirty-three  acres  off  the  south 
end  of  a  certain  eighty-acre  tract  of  land  in  Howard  county^ 
by  a  genei*al  warranty  deed,  a  co'|)y  of  which  was  filed  with 
and  made  part  of  the  complaint,  whereby  they  covenanted 
and  agreed  that  said  land  was  free  and  clear  of  encumbi'ances, 
excepting  a  certain  mortgage  lien  for  five  hundred  dollars,  ex- 
pressly mentioned  in  the  deed,  and  which  the  grantee  as- 
sumed ;  that  in  fact,  at  the  time  of  the  execution  of  said 
deed,  said  land  was  encumbered  by  the  right  of  way  of  the 
Toledo,  Cincinnati  and  St.  Louis  Railroad,  which  was  one 
hundred  feet  wide,  and  extended  entirely  across  said  tract,, 
and  constituted  a  permanent  easement  thereon. 

Wherefore  plaintiff  asked  judgment  for  one  thousand  dol- 
lars. 

George  Maris  answered  separately. 

1.   That  the  deed  was  given  without  any  consideration* 
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2.  That  he  was  the  owner  of  the  tract  of  land  described 
in  the  complaint,  subject  to  the  right  of  way  of  said  railroad, 
and  he  sold  it  to  the  plaintiff  ^s  decedent  subject  to  such  right 
of  way,  and  it  was  expressly  agreed  between  the  parties  that 
the  grantee  should  take  the  land  subject  thereto,  and  that 
she  did  not  pay  anything  for  the  land  covered  by  said  ease- 
ment; that  said  railroad  company  was,  in  the  exclusive  pos- 
session and  control  of  said  right  of  way,  and  was  operating 
a  railroad  thereon,  which  was  well  known  to  the  grantee  at 
the  time  of  the  purchase ;  that,  by  mutual  mistake  and  inad-  ^ 
vertence  of  the  parties,  and  the  negligence  of  the  notary 
public  who  prepared  the  deed,  they  omitted  to  except  the 
right  of  way  from  the  conveyance. 

Wherefore  he  asked  judgment  for  his  costs. 

Martha  Maris  answered  that  the  land  belonged  to  her  hus- 
band, and  she  signed  the  deed  simply  to  release  her  inchoate 
interest  therein,  and  that  she  received  none  of  the  purchase- 
money. 

The  issues  were  closed  by  a  reply  of  the  general  denial,  and 
the  cause  was  tried  by  the  court  who,  upon  proper  request, 
found  the  facts  specially. 

The  finding  shows,  in  brief,  the  execution  of  the  deed  as 
.set  out  in  the  complaint,  the  consideration  being  $2,310 ; 
that  at  the  time  of  the  conveyance  the  Toledo,  Cincinnati 
and  St.  Louis  Railroad  Company  had  a  right  of  way,  one 
hundred  feet  wide,  across  said  real  estate,  and  was  openly 
using  and  occupying  the  same  in  the  operation  of  a  railroad 
thereon  ;  that  the  grantee  had  full  notice  of  the  existence  of 
such  right  of  way  at  the  time  of  and  before  the  purchase ; 
that  said  right  of  way  was  a  permanent  easement,  and  con- 
stituted an  encumbrance  upon  said  real  estate ;  that  Martha 
Maris  was  the  wife  of  her  co-defendant,  and  signed  the  deed 
simply  to  release  her  inchoate  interest  in  the  land,  which 
stood  in  the  name  of  her  husband. 

It  was  further  found  that  there  was  no  '^  mutual  mistake'' 
in  the  terms  of  said  deed,  but  that  it  expressed  the  intention 
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^  of  the  gt^anieef  and  that  the  real  estate  was  worth  f  826  leas 
by  reason  of  the  encumbrance. 

The  court  concluded  that  the  plaintiff  should  recover  the 
amount  of  the  damages,  and  judgment  was  rendered  accord^ 
ingly  against  both  defendants. 

The  defendants  filed  a  motion  for  a  new  trial,  assigning  a 
number  of  reasons,  which  was  overruled,  and  this  ruling  of 
the  court  is  assigned  as  error. 

It  was  shown  by  the  evidence  that  Stephen  B.  lies,  the 
appellee,  acted  as  the  agent  of  his  deceased  wife  in  making 
the  purchase  of  the  real  estate.  He  owned  the  balance  of 
the  eighty-acre  tract,  of  which  the  land  in  question  was  a 
part,  and  he  had  full  knowledge  of  the  existence  of  the  right 
of  way  and  its  occupancy  by  the  railroad  at  the  time  of  the 
purchase,  and  had  knowp  it  for  years  before.  All  of  the  pur- 
chase-money was  paid  at  the  time  of  the  execution  of  the 
deed,  except  the  five  hundred  dollar  mortgage,  which  the 
grantee  expressly  assumed  and  agreed  to  pay,  and  nothing 
whatever  was  said  between  the  parties  respecting  the  rdease 
of  the  land  from  the  easement,  or  the  re-imbursement  of  the 
grantee  for  the  damages  occasioned  by  its  existence.  In  fact 
the  evidence  does  not  show  that  the  subject  was  ever  men- 
tioned until  the  commencement  of  the  suit,  about  five  years 
after  the  execution  of  the  deed. 

According  to  the  average  of  the  estimates  of  appellee's 
witnesses  the  land  would  have  been  worth  $2,640  without 
the  easement,  no  witness  estimating  its  value  in  that  condi* 
tion  as  low  as  the  sum  paid  for  it. 

It  was  testified  on  behalf  of  appellants  that  the  agreement 
was  that  the  decedent  sliould  take  the  land,  subject  to  the 
right  of  way  of  the  railroad,  at  $2,810,  out  of  which  she  was 
to  pay  the  mortgage  encumbrance  mentioned ;  that  the  dam- 
ages occasioned  by  the  right  of  way  were  deducted  from  the 
purchase-price. 

The  notary  public,  who  wrote  the  deed,  testified  that  he 
suggested  to  the  appellee  that  the  right  of  way  of  the  rail* 
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road  oaght  to  be  excepted  from  the  conveyance,  but  that  the 
latter  replied  that  he  would  prefer  not  to  have  it  so  written, 
as  he  knew  all  about  the  railroad,  and  it  would  maWno  dif- 
ference. 

Appellee  testified  that  there  was  nothing  said  aBout  the 
grantee  taking  the  land  subject  to  the  right  of  way,  but  that 
the  offer  was  to  sell  it  for  seventy  dollars  an  acre,  and  that 
such  offer  was  accepted.  He  denied  the  testimony  of  the 
notary  respecting  the  conversation  about  excepting  the  right 
of  wav  in  the  deed.  He  admitted  that  he  knew  all  about 
the  right  of  way,  and  did  not  intimate  (whether,  as  a  matter 
of  fact,  the  purchase  of  the  land  was  subject  thereto  or  not. 

If  the  second  paragraph  of  the  answer  of  George  Maris 
proQieeds  upon  the  theory  of  a  mutual  mistake  in  the  execu- 
tion of  the  deed,  and  seeks  a  reformation  thereof,  the  judg- 
ment as  against  him  should  be  affirmed,  for  it  is  obvious  that 
there  was  no  mutual  mistake  in  the  ifirma  of  the  instrument. 
The  parties  may  have  mistaken  its  legal  effect,  but  this  would 
furnish  no  ground  for  relief.  ' 

While  the  second  paragraph  of  answer  declares  that  a  mis- 
take occurred  in  writing  the  deed,  it  does  not  ask  a  correc- 
tion of  the  alleged  mistake.  It  does  not  seem  to  have  any 
well  defined  theory,  entirely  free  from  doubt  and  obscurity, 
but,  considering  it  as  a  whole,  the  gravamen  seems  to  be  that 
the  grantee  purchased  the  land  subject  to  the  encumbrance 
complained  of,  and  the  purchase-price  was  fixed  upon  that 
basis. 

The  legal  effect  of  this  interpretation  is  that  the  damages 
occasioned  by  the  right  of  way  were  considered  and  deducted 
in  fixing  the  purchase-price.  There  is  no  question  that  an 
easement,  though  permanent,  and  the  enjoyment  of  which 
wholly  deprives  the  owner  of  the  servient  estate  of  any  ben- 
eficial use  of  the  property,  is  but  an  encumbrance,  and  does 
not  disturb  the  technical  seizin.  Bawle  Covenants  (5th  ed.), 
section  59. 

It  is  well  settled  in  this  State  that  knowledge  by  the 
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grantee  of  the  exiaienoe  of  an  encumbrance  does  not  take  it 
out  of  the  operation  of  an  express  covenant  against  encum- 
brances.  This  is  true  where  the  encumbrance  is  in  the  nature 
of  a  permanent  public  easement,  entirely  beyond  the  power 
of  the  covenantor  to  cancel  or  remove.  Quick  v.  Taylor, 
113  Ind.  540 ;  Burk  v.  HiU,  48  Ind.  62. 

It  is  equally  well  settled  that  ti  deed  is  not  conclusive 
upon  the  question  of  consideration,  except  so  far  as  the  con- 
sideration may  affect  its  validity  as  an  instrument  of  con- 
veyance* Under  a  deed  of  general  warranty  it  may  be 
established  by  parol  that  the  grantee  undertook  to  pay  any 
particular  lien,  or  discharge  any  encumbrance  as  part  of  the 
consideration,  where  the  deed  is  silent  upon  the  subject. 
There  is  some  conflict  over  this  rule  in  qther  States,  but  it 
can  not  be  regarded  as  a  debatable  question  in  this  State. 
Sever  v.  North,  107  Ind.  544 ;  Hays  v.  Peck,  107  Ind.  389 ; 
McDill  V.  Gunn,  43  lud.  315 ;  Carver  v.  Louthain,  38  Ind. 
530;  Pea  v.  Pea,  35  Ind.  387  ;  FUzer  v.  FUzer,  29  Ind.  468; 
Pitman  v.  Conner,  27  Ind.  337  ;  Allen  v.  Lee^  1  Ind.  58. 

This  being  the  rule,  it  follows,  by  force  of  the  same  logic, 
that  it  may  also  be  shown,  where  the  encumbrance  is  a  per- 
manent easement,  incapable  of  being  removed,  the  parties 
estimated  the  damages  occasioned  by  its  presence,  and  sub- 
tracted such  damages  from  the  purchase-price.  There  is  as 
much  reason  for  the  one'  as  the  other.  Both  are  governed 
by  precisely  the  same  principles.  If  one  buys  land  encum- 
bered by  a  railroad  right  of  way,  and  takes  a  deed  of  general 
warranty  therefor,  without  excepting  the  encumbrance,  it 
may  be  proven  that  the  price  paid  was  what  the  parties 
agreed  upon  as  the  purchase-price,  subject  to  the  encum- 
brance. Thus  the  grantee  would  be  allowed  his  own  esti- 
mate of  the  damages  occasioned  by  the  easement.  If  the 
deed  were  held  to  conclude  the  parties  and  enable  the 
grantee  to  recover  for  the  breach  of  the  covenant,  he  would 
have  two  recoveries  for  the  same  damages.  This  can  not  be 
under  the  rule  in  this  State. 
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In  the  case  before  as,  if  the  grantee  purchased  the  land 
subject  to  the  right  .of  way,  and  paid  the  price  agreed  upon 
with  that  understanding,  she  was  paid  for  the  damages  in 
the  original  transaction,  and  she  can  not  again  recover  for 
the  same  damages.  In  this  view  it  is  quite  immaterial 
whether  there  was  a  mistake  or  not  in  omitting  to  except  the 
right  of  way  from  the  conveyance.  It  a^ects  the  considera- 
tion only,  and  this  may  always  be  enquired  into  except  to 
the  extent  to  which  it  affects  the  validity  of  the  conveyance. 
If  the  grant  to  the  railroad  had  been  for  the  fee,  the  cove- 
nants of  title  and  seizin  would  have  been  involved,  and  parol 
evidence  would  not  have  been  admissible  to  show  that  the 
land  was  actually  excepted  by  the  conveyance.  But  another 
rule  applies  to  encumbrances.     Sever  v.  North,  supra* 

There  was  evidence  tending  very  strongly  to  prove  that 
the  land  in  question  was  purchased  subject  to  the  right  of 
way  of  the  railroad,  and  the  purchase-price  fixed  accordingly. 
There  was  no  finding  upon  this  question,  as  the  court  evi- 
dently acted  upon  the  theory  that  the  defence  was  based 
upon  an  alleged  mistake  in  the  terms  of  the  deed.  This,  as 
we  have  seen,  was  erroneous. 

The  judgment  is  reversed,  with  instructions  to  grant  a 
new  trial. 

Filed  Feb.  16, 1892. 


No.  285. 

The  Boabd  of  Commissioners  of  Clabe  County  v. 

Brod. 

Bridges. — Over  Diieh. — LiabiiUyfor  Defedf, — Sufficiency  of  Complaint. — In  an 
action  against  a  board  of  county  commissioners  for  an  injury  resulting 
from  the  defectiye  condition  of  a  bridge,  the  structure  concerning  which 
complaint  was  made  was  designated  as  a  certain  culvert-bridge  situated 
npon  a  pablic  highway  within  the  county.  Its  dimensions  were  not 
given,  and  the  manner  of  its  construction  was  not  stated.  A  reference 
to  "  the  timbers  of  the  bridge  "  and  *^  the  planking  thereof ''  constituted 
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the  onlj  description  of  its  material.  Beferenoe  was  made  to  "  the  ditdi 
OTer  which  said  bridge  was  buiit"  What  the  bridge  spannedy  or  oyer 
what  it  constituted  a  passage  way,  was  not  shown  otherwise  by  direct  or 
indirect  averment. 

Heid,  that  these  allegations  did  not  show  that  the  structure  in  question 
was  a  bridge  within  the  meaning  of  the  statute  which  requires  the  board 
of  county  commissioners  to  keep  bridges  in  repair ;  and  that  an  ayer> 
ment  that  "  the  defendant,  in  its  corporate  capacity,  had  supeirision 
oyer  and  control  of"  the  structure  did  not  supply  the  want  of  the  plead* 
ing  in  this  regard. 

Same.— am<ri6«tory  NegHgm^.-'Orommg  Bridge  with  Hitrtshmg  Machine 
Engine. — The  general  allegation  that  the  plaintiff  was  without  fault  is 
not  overcome  by  specific  averments  showing  that  the  plaintiff  attempted 
to  pass  over  the  bridge  with  a  steam  threshing  machine  engine.  The 
Appellate  Court  will  not  take  judicial  knowledge  that  such  use  of  a 
bridge  upon  a  highway  in  the  country  is  unusual  and  unsafe. 

From  the  Floyd  Circuit  Court. 

il.  Z.  Stannard,  0.  L.  Jewett  and  H.  E,  Jewett,  for  appellant. 
J.  H.  Stotsenburg  arndE,  B.  Stdtsenburgf  for  appellee. 

BlacK|  J. — The  appellee  brought  his  action  in  the  Clark 
Circuit  Court  against  the  appellant.  In  that  court  a  demurs 
rer  to  the  complaint  was  overruled,  and  an  answer  and  a 
reply  haying  been  filed,  the  venue  was  changed  to  the  court 
below,  where  the  cause  was  tried. 

The  complaint  alleged  that  on  or  before  the  4th  day  of 
August,  1887,  the  appellant,  in  its  corporate  capacity,  had 
supervision  over  and  the  control  of  a  certain  culvert-bridge 
within  its  corporate  limits,  in  Carr  township,  said  culvert- 
bridge  being  situated  upon  a  public  highway  within  the  de- 
fendant's corporate  limits;  that  on  the  day  aforesaid  the 
timbers  of  said  bridge  were  unsafe,  the  planking  thereof  be- 
ing of  unequal  thickness,  portions  being  but  one  and  one- 
half  inches  in  thickness,  likewise  cracked  and  rotten,  al- 
though the  same  was,  then  and  there,  to  those  walking  along 
the  road,  apparently  safe  and  strong ; ''  that  the  fact  that  said 
bridge  was  so  out  of  repair  might  have  been  known  to  the 
appellant  if  it  had  used  reasonable  diligence  and  made  rea- 
sonable inquiry ;  that  the  appellee,  before  and  on  the  day 
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aforesaid,  was  the  owner  of  a  steam  threshing  machine  en- 
gine, and  was  desirous  bf  conveying  and  transporting  the 
same  along  and  over  ^'  said  Salem  road ''  from  a  point  north 
to  a  point  south  of  said  bridge  '^  upon  said  Salem  road/'  and 
that  his  way  led  on,  over  and  across  said  bridge ;  that  when 
said  engine  so  conveyed  reached  said  bridge  the  weight  of 
said  engine  caused  said  bridge  to  break  down,  throwing  said 
engine  partly  into  the  ditch  over  which  said  bridge  was  built, 
by  reason  whereof  the  king-post  and  compensating  gear  of 
said  engine  were  broken,  etc.,  the  injuries  occasioned  and 
the  damages  suffered  being  set  forth  at  length.  It  was 
further  alleged  that  before  and  at  the  time  of  said  accident 
the  appellee  knew  nothing  of  the  unsafe  and  dangerous  con* 
dition  of  said  bridge  from  the  appellant  or  from  any  other 
source ;  ^'  that  the  said  injuries  to  said  engine  were  caused  by 
reason  of  said  defendant's  negligence  as  aforesaid,  without 
any  fault  or  negligence  on  the  part  of  plaintiff  or  his  serv- 
ants and  employees,  but,  on  the  contrary,  he  used  the  great- 
est prudence  and  diligence ; ''  that  afterward,  on  the  22d  day 
of  December,  1887,  he  filed  in  the  office  of  the  Auditor  of 
Clark  county  ''  an  itemized  bill  of  the  injuries  to  and  the 
broken  parts  of  the  engine  as  sustained  in  said  accident, 
with  the  cost  and  price  of  the  same,  and  likewise  of  the  other 
expenses  heretofore  mentioned,  a  copy  of  which  is  filed  here- 
with and  made  part  hereof,  marked  ^ Exhibit  A'/"  that 
afterward,  on  the  6th  of  March,  1888,  the  appellant  exam- 
ined said  bill  and  refused  to  allow  it  or  any  part  of  it,  and 
wholly  rejected  it,  and  that  said  bill  is  due  and  wholly  un- 
paid.    Wherefore,  etc. 

After  the  signature  of  the  plaintiff's  attorney,  which  is 
affixed  to  the  above  complaint  in  the  record,  is  the  following : 

"Exhibit  A. 

*^  New  Albany,  Indiana. 
"Board  of  Commissioners  of  Clark  County,  Indiana, 

"  To  George  Brod,  Dr. 

"  To  damage  sustained  to  his  traction  engine  by  breaking 


688        APPELLATE  COURT  OF  INDIANA, 

The  Board  of  CommifliioDen  of  Clark  Countj  «.  Brod. 

throagh  a  oalvert  under  control  of  said  board,  out  of  repair, 
on  the  Salem  road,  in  Carr  township,  in  said  county  and 
State,  August  4th,  1887." 

Here  follow  the  items,  with  the  amount  of  each,  the  total 
being  (117.23. 

In  discussing  the  question  of  the  sufficiency  of  the  com- 
plaint, counsel  for  the  appellee  say  that  it  is  in  the  nature  of 
a  claim  against  the  appellant,  consisting,  fiirst,  of  a  statement, 
and,  secondly,  of  a  bill  of  items ;  and  it  is  contended  that  no 
formal  complaint  was  necessary,  and  thatall  that  was  required 
was  a  detailed  statement  of  the  items  and  dates  of  charge. 

It  is  true  that  the  same  degree  of  strictness  is  not  required 
in  the  presentation  of  a  claim  to  the  board  of  county  com- 
missioners  as  in  a  complaint  in  an  action  brought  originally 
in  a  court  of  general  superior  jurisdiction. 

Under  statutes  in  force  at  and  since  the  time  of  the  pres- 
entation of  the  appellee's  claim  before  the  board  of  com- 
missioners, every  claim  against  a  county  must  first  be  pre- 
sented to  the  board  of  county  commissioners  before  suit  can 
be  brought  thereon.  If  the  board  disallow  the  claim,  in 
whole  or  in  part,  except  where  it  is  for  services  voluntarily 
rendered  or  things  voluntarily  furnished,  the  claimant  may 
appeal,  or,  at  his  option,  may  bring  an  action  against  the 
county. 

The  courts  have  original  common  law  jurisdiction  in  re- 
spect to  suits  against  counties,  but  presentation  of  a  claim  to 
the  board  of  commissioners  and  the  rejection  thereof,  in 
whole  or  in  part,  are  necessary  in  order  to  render  such  juris- 
diction of  the  court  perfect  and  unavoidable.  It  is  not  nec- 
essary that  the  complaint  in  such  original  action  in  a  court 
of  general  jurisdiction  should  show  on  its  face  the  jurisdic- 
tional fact  of  the  prior  presentation  of  the  claim  to  the  board 
of  commissioners.  Bass  Foundry  and  Machine  Works  v. 
Board,  etc.,  115  Ind.  234 ;  Board,  etc.,  v.  Leggett,  116  Ind. 
644 ;  Boardy  etc.,  v.  Ameti,  116  Ind.  438. 

When,  upon  the  rejection  of  a  claim  by  the  board  of  com-^ 
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missioners,  an  appeal  is  taken,  the  law  does  not  contemplate 
the  filing  of  a  new  complaint  in  the  court  to  which  the  ap- 
peal is  taken.  Boards  eto,y  v.  Wood,  86  Ind.  70 ;  Board,  etc.,  v. 
BiUer,90  Ind.  362(368);  Duncan  v.  Board,  etc.,101  Ind.  403. 

If  the  statement  of  the  claim  presented  to  the  board  of 
commissioners  be  defective,  it  may  be  amended  in  the  court 
to  which  the  appeal  is  taken.  Board,  etc.,  v.  Hon,  87  Ind. 
356;  Board,  etc.,  v.  State,  ex  re/.,  106  Ind.  270;  Board, 
etc.,  V.  Jennings,  104  Ind.  108. 

Where,  on  appeal,  a  claimant  has  elected  to  file  a  formal 
complaint  before  the  board  of  commissioners,  and  a  demurrer 
to  such  complaint  is  filed,  the  question  as  to  the  sufficiency 
of  the  facts  pleaded,  it  has  been  held,  may  be  ruled  upon  as 
in  other  cases.     8toiU  v.  Board,  etc.,  107  Ind.  343. 

The  airthorities  referred  to  in  argument  by  the  appellee, 
upholding  informal  statements  of  claims  against  counties, 
were  cases  in  which  appeals  had  been  taken  from  boards  of 
commissioners. 

In  the  case  before  us  for  decision,  there  was  no  appeal  from 
the  board  of  commissioners.  The  circuit  court  had  original 
and  not  appellate  jurisdiction  of  the  cause,  and  the  question 
as  to  the  sufficiency  of  the  complaint  on  demurrer  must  be 
tested  as  in  ordinary  actions  originating  in  the  circuit  court. 

It  is  settled  in  this  State  that  where  a  bridge  which  may 
properly  be  called  a  county  bridge  is,  by  the  board  of  county 
commissioners,  negligently  suffered  to  be  out  of  repair  and 
not  reasonably  safe  for  travel,  whereby  a  person  in  the  ordi- 
nary use  of  it  in  the  usual  course  of  travel  is  injured  in  per- 
son or  property,  without  his  own  fault,  an  action  for  such 
injury  lies  against  said  board.  House  v.  Board,  etc.,  60  Ind. 
580;  Board,  etc.,  v.  Brovm,  89  Ind.  48;  Board,  etc.,  v. 
Dombke,  94  Ind.  72 ;  Patton  v.  Board,  etc.,  96  Ind.  131 ; 
Board,  etc.,  v.  Emmerson,  96  Ind.  579 ;  Vaught  v.  Board, 
etc.,  101  Ind.  123;  Board,  etc.,  v.  'Legg,  110  Ind.  479; 
Board,  etc.,  v.  AmeU,  116  Ind.  438;  Board,  etc.,  v.  Pearson, 
120  Ind.  426;  Harris  v.  Board,  etc.,  121  Ind.  299. 
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But  the  county  is  not  responsible  for  the  condition  of  every 
structure  to  which  the  name  of  ^*  bridge  '^  may  be  applied. 

In  Bodrdf  etc.j  v.  Bailey^  122  Ind.  46,  the  court  adverted 
to  the  distinction  in  this  State  between  bridges  and  high- 
ways as  subjects  of  legislation,  the  duty  of  erecting  and  re- 
pairing bridges  over  water-courses  being  imposed  on  the 
board  of  county  commissioners,  and  the  general  duty  of 
keeping  highways  and  bridges  in  repair  being  laid  upon 
township  trustees  and  road  supervisors. 

Reviewing  our  statutes  upon  the  subject  of  the  dnty  of 
bo&rds  of  county  commissioners  concerning  bridges,  the 
court  reached  the  conclusion  that  the  statutes  do  not  impose 
on  those  officers  the  duty  of  causing  all  structures  that 
might  fall  under  the  general  designation  of  bridges  to  be 
kept  in  repair,  but  the  Legislature  indicated  a  pnrpose  to 
employ  the  word  '^  bridge  '^  according  to  its  common  law  ac- 
ceptation, or  in  a  technical  sense,  denoting  a  stractore 
erected  over  a  river,  creek,  pond,  lake  or  stream  of  water 
flowing  in  a  channel  between  banks  more  or  less  defined, 
although  such  channel  may  be  occasionally  dry,  in  order  to 
facilitate  public  passage  over  the  same ;  that  in  this  State  the 
duties  of  county  commissioners  in  respect  to  the  erection  and 
repair  of  bridges  relate  to  bridges  over  permanent  water- 
courses, either  natural  or  artificial,  or  over  lakes,  ponds  or 
other  more  or  less  permanent  and  continuous  bodies  of 
water  which  obstruct  the  convenient  use  of  a  highway  for 
public  travel. 

In  an  action  against  a  board  of  county  commissioners  for 
an  injury  resulting  from  the  defective  condition  of  a  bridge, 
the  complaint,*  by  way  of  indicating  the  duty  of  the  defend- 
ant in  the  premises,  should  show,  by  the  averment  of  facts, 
that  the  bridge  in  question  was  one  which  the  defendant  was 
bound  to  keep  in  repair. 

In  the  pleading  before  us,  the  structure  concerning  which 
complaint  is  made  is  designated  as  a  certain  culvert-bridge 
situated  upon  a  public  highway  within  the  county.     Its  di- 
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mensioDS  are  not  given.  The  manner  of  its  construction  is 
not  stated.  Mention  is  made  of*  ^'  the  timbers  of  the  bridge/' 
and  ^'  the  planking  thereof  Its  material  is  not  otherwise 
described.  Reference  is  made  to  ''  the  ditch  oyer  which  said 
bridge  was  built.''  What  the  bridge  spanned^  or  over  what 
it  constituted  a  passage- way,  is  not  shown  otherwise  by  direct 
or  indirect  averment. 

These  allegations  do  not  show  that  the  structure  in  question 
was  a  bridge  within  the  meaning  of  the  statutes  upon  which^ 
the  responsibility  of  the  board  of  commissioners  depends. 

The  averment  that  '^  the  defendant^  in  its  corporate  capac- 
ity^ had  supervision  over  and  control  of"  the  structure^  does 
not  supply  the  want  of  the  pleading  in  this  regard.  Unless 
the  board  was  bound  to  supervise  and  control  the  structure 
to  the  extent  of  keeping  it  in  repair^  it  could  not  be  liable. 
If  this  averment  was  intended  as  a  statement  that  the  board 
actually  exercised  supervision  and  control,  this  could  not 
supply  the  lack  of  a  statement  of  facts  from  which  the  court 
might  see  that  the  board  was  by  law  so  bound,  and  if  it  was 
intended  as  an  allegation  that  it  was  the  duty  of  the  board  to 
exercise  supervision  and  control  over  the  structure,  it  was  a 
statement  of  a  conclusion  of  law,  and  it  should  be  disre- 
garded in  determining  the  question  as  to  the  su£Gciency  of 
the  pleading. 

The  complaint  was  loosely  drawn,  but  its  other  faults  may 
be  amended  readily. 

Upon  the  authority  of  Ciiy  of  Wabash  v.  Carver j  129  Ind. 
552,  it  must  be  held  that  the  general  allegation  that  the 
plaintiff  was  without  fault  is  not  overcome  by  the  specific 
averments  showing  that  he  attempted4o  pass  over  the  bridge 
with  a  steam  threshing  machine  engine.  We  can  not  take 
judicial  knowledge  that  such  use  of  a  bridge  upon  a  high* 
way  in  the  country  is  unusual  and  unsafe. 

The  judgment  is  reversed,  and  the  cause  is  remanded,  with 
instruction  to  sustain  the  demurrer  to  the  complaint. 

Filed  Dec.  8, 1891 ;  petition  for  a  rehearing  oyerraled  Feb.  6, 1892. 
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No.  422. 

The  Jeffebsonville,  Madison  and  Indianapolis  Rail- 
road Company  et  al.  v.  Habbold. 

Appeal. — Action  OriginaHng  Btfwt  Juttiict, — Appeal  to  Supreme  Court — 
When  foiU  noi  Lie, — Judgment  for  Ootts. — AengnmeiU  of  Oron-Erron. — ^A 
Buii  was  instituted  before  a  justice  of  the  peace,  aod  judgment  recoT- 
ered  by  default  for  one  hundred  dollars.    The  defendants  appealed  to 

'  the  circuit  court,  and  demurred  to  the  complaint.  The  demurrer  was 
sustained,  but  judgment  was  rendered  against  the  defendants  for  costs. 
The  defendants  appealed  to  the  Supreme  Court  (the  cause  being  after- 
ward transferred  to  the  Appellate  Court),  assigning  as  error  the  ruling 
of  the  court  in  rendering  judgment  against  them  for  costs.  He  appel- 
lee made  a  cross-assignment  of  error  upon  the  sustaining  of  the  de- 
murrer to  the  complaint. 

Held,  that,  under  section  632,  B.  S.  1881,  an  appeal  should  not  lie  to  the 
Supreme  (Appellate)  Court,  said  section  applying  to  a  case  where  no 
amount  but  costs  is  recoYered. 

Heidj  also,  that  the  fact  that  the  appellee  assigned  cross-errors  will  not 
confer  jurisdiction. 

From  the  Clark  Circuit  Court. 

8.  Starmfer,  for  appellants. 
J.  B,  MeriweaiheTy  for  appellee. 

Reinhabd,  J. — Harrold  sued  the  appellants  before  a  jus- 
tice of  the  peace  in  Clark  county  for  |100^  the  alleged  value 
of  a  dog  which  it  was  charged  in  the  complaint  was  killed 
by  the  locomotive  engine  and  cars  of  appellants^  on  their 
railroad  track,  which,  it  was  averred,  was  not  securely  fenced 
at  the  place  where  the  dog  entered  upon  the  same. 

There  being  no  appearance  for  the  defendants  before  the 
justice,  judgment  was  entered  against  them  by  default  for 
the  sum  of  $100.  They  appealed  to  the  circuit  court,  and 
there  filed  a  demurrer  to  the  complaint,  upon  the  ground  that 
the  same  did  not  state  facts  sufficient  to  constitute  a  cause  of 
action. 

The  court  sustained  the  demurrer,  but  ^^  ordered  that  the 
defendant  pay  the  costs  in  the  case  before  the  justice  and  un- 
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til  the  time  of  the  filing  of  the  demurrer  herein^  the  defend- 
ant having  failed  to  appear  before  the  justice/' 

The  plaintiff  excepted  to  the'  sustaining  of  the  demurrer^ 
and  the  defendants  to  the  order  and  judgment  requiring  them 
to  pay  costs.  The  defendants  appeal  to  the  Supreme  Courts 
and  assign  as  error  the  ruling  of  the  court  in  rendering  judg- 
ment against  then>  for  costs.  The  appellee  has  made  a  cross- 
assignment  of  error  upon  the  sustaining  of  the  demurrer  to 
the  complaint.  The  cause  comes  here  by  order  of  transfer 
from  the  Supreme  Court. 

As  this  cause  originated  before  a  justice  of  the  peace,  we 
are  confronted  at  the  outset  with  the  question  of  jurisdiction. 
No  appeal  lies  in  such  cause  where  the  amount  in  contro- 
versjy  exclusive  of  interest  and  costs,  does  not  exceed  fifty 
dollars,  unless  the  validity  of  an  ordinance  is  involved.  Sec* 
tion  632,  B.  S.  1881. 

It  is  true  that  the  question  of  jurisdiction  has  not  been 
raised  by  the  appellee,  but  this  does  not  take  away  from  us 
the  duty  of  determining  it,  in  case  we  conclude  the  appeal 
will  not  lie,  for  if  there  is  no  jurisdiction  none  can  be  con* 
ferred  by  consent.  Davis  v.  DaviSy  36  Ind.  160;  Doctor  v. 
Hartman,  74  Ind.  221 ;  Billiard  New  Trials  (2d  ed.),  731 ; 
Cooley  Const.  Lim.  (6th  ed.)  491,  504,  n. 

Nor  will  the  fact  that  the  appellee  has  assigned  cross-errors 
serve  to  confer  jurisdiction.  It  is  true  that  for  some  pur- 
poses a  cross- assignment  of  errors  has  the  same  effect  as  if 
the  appellee  had  appealed  also.  But  this  can  not  be  so  for 
the  purpose  of  jurisdiction. 

The  cross-assignment  operates  primarily  only  to  prevent  a 
reversal  by  showing  that  the  appellant,  in  spite  of  errors 
against  him,  has  no  cause  for  complaint,  for  if  error  had  not 
been  committed  against  the  appellee  also,  the  result  must 
have  been  the  same  as  it  is.  It  may  be  resorted  to  second- 
arily to  secure  to  the  appellee  a  ruling  of  the  appellate  tri- 
bunal upon  some  question  decided  against  him  at  nisi  prius, 
Vol.  3.-38 


\  ' 
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which,  if  it  results  in  his  favor,  may  be  of  service  to  him 
upon  another  trial  in  case  of  a  reversal.  Thomas  v.  dimnumM, 
103  Ind.  638 ;  Peder  v.  Field,  117  Ind.  386. 

It  can  not  be  trae  that  the  right  to  assign  cross-errors  raaj 
be  used  against  the  appellee  as  a  weapon  of  self-destruction. 
It  is  given  rather  as  a  shield  of  defence  ta  keep  his  adver- 
sary from  defeating  him  by  means  of  merely  technical  errors, 
when  in  fact  no  substantial  injustice  has  been  done  him  by 
the  ruling.  It,  indeed,  tends  to  brin^  all  disputed  questions 
touching  the  merits  of  the  case  before  the  court  in  a  single 
controversy,  but  it  is,  after  all,  only  the  case  which  the  appel- 
lant presents  that  gives  foundation  to  the  appeal.  It  alone, 
therefore,  must  determine  the  question  of  jurisdiction,  and 
not  what  would  have  been  the  foundation  had  the  other  side 
appealed. 

In  the  case  before  us  the  amount  in  controversy  was 
originally  $100.  When  the  defendants  below  prevailed  in 
the  circuit  court  by  having  their  demurrer  to  the  complaint 
sustained,  and  final  judgment  thereon  rendered  in  their  favor, 
the  amount  involved  as  to  them,  in  case  of  an  appeal  to  this 
court,  was  no  longer  $100.  Had  the  plaintiff  appealed  from 
such  judgment,  the  amount  in  controversy  would  have  been 
$100,  for  that  was  the  amount  he  sued  for,  and  would  pros- 
ecute his  appeal  for.  If  the  plaintiff  had  recovered  belew, 
but  had  recovered  only  fifly  dollars,  or  less,  and  the  defend- 
ants had  chosen  to  appeal,  the  amount  involved  would  have 
been  the  judgment  appealed  from.  Morton  6.  R.  Oo.  v. 
Wyaongy  51  Ind.  4  ;  Hutts  v.  WilliamSf  55  Ind.  237 ;  Shriver 
V.  BoweUy  57  Ind.  266 ;  Cowley  v.  Tovm  of  Ruahville,  60  Ind. 
327  ;  Parsley  v.  Eakew,  73  Ind.  558  ;  Coles  v.  Peck,  96  Ind. 
333;  Cincinnati,  etc.,  R.  W.  Co.  v.  McDade,  111  Ind.  23; 
Ex  parte  Sweeney,  126  Ind.  583;  Painter  v.  Guirl,  71  Ind. 
240 ;  Baltimore,  etc.y  R.  JR.  Co.  v.  Johnson,  83  Ind.  57 ; 
Wagner  v.  Kasiner,  79  Ind.  162. 

How,  then,  is  the  ^'  amount  in  controversy ''  to  be  deter- 
mined in  the  case  at  bar  ? 
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The  statute  provides,  as  has  been  seen,  Ihat  the  costs  and 
interest  are  to  be  ezcladed  in  estimating  such  amount.  It  is 
clear  that  if  the  plaintiff  in  this  cause  had  recovered  $50,  or 
$10,  or  one  cent,  the  defendants  could  not  have  appealed,  be- 
<sao8e  in  such  event  it  would  have  been  obvious  that  the 
amount  in  controversy,  exclusive  of  interest  and  costs,  did  not 
exceed  $50.  It  is  contended,  however,  by  the  appellants' 
<sounsel,  that  as  in  this  cause  nothing  was  recovered,  exclu- 
sive of  interest  and  costs,  the  statutory  exception  does  not 
apply,  and  an  appeal  will  lie. 

This  contention  can  not  prevail.  It  can  not  be  true  that 
it  was  the  design  of  the  statute  in  question  that  an  appeal 
should  be  allowed  in  such  cases  when  no  amount  but  costs  is 
recovered,  but  should  not  be  allowed  when  some  amount  and 
<;osts  are  recovered.  The  amount  of  recovery,  (exclusive  of 
costs  and  interest)  forms  the  basis  of  the  right  to  appeal.  The 
costs  are  a  mere  incident.  To  hold  otherwise  would  lead  to 
absurdities.  The  courts,  in  giving  construction  to  a  statute, 
will  look  to  the  intent  of  the  Legislature  rather  than  to  the 
strict  letter,  when  a  literal  construction  would  lead  to  in- 
justice or  absurd  results. 

We  think  it  is  manifest  from  the  statute  under  consider- 
ation that  the  exception  contained  therein  should  apply  to 
cases  where  no  amount  is  recovered  as  well  as  to  those  where 
some  amount,  not  over  $60,  is  adjudged  against  the  party 
seeking  to  appeal. 

We  are  therefore  constrained  to  hold  that  the  appellants 
had  no  right  of  appeal  from  the  judgment  for  costs  against 
them. 

The  appeal  is  therefore,  dismissed,  at  the  costs  of  appel^ 
lants. 

Filed  Feb.  17, 1892. 


596        APPELLATE  COURT  OF  INDIANA, 


The  Town  of  Boiedale  «l  FngoBon. 


No.  345. 

The  Town  of  Robedale  v.  Ferguson. 

MuNidPAi*  CoBFORATioN. — LiabUitjf  for  Ir^ury  Oauaed  by  (Mmiruetiom  cm 
Sidewalk, — FUading, — In  an  action  againBt.  a  town  for  personal  injaiy 
occasioned  by  obetractions  on  a  sidewalk,  the  oomplaint  alleged  that  & 
certain  railroad  company,  with  full  knowledge  of  the  town,  negligentlj 
obstructed  a  sidewalk  adjoining  certain  real  estate  controlled  and  owned 
by  said  railroad  company  in  said  town,  by  causing  to  be  placed  thereoD 
a  large  number  of  rolls  of  barbed  wire,  obstructing  and  rendering 
passage  over  the  sidewalk  dangerous  to  travellers  passing  thereon. 

BMj  that  it  was  sufficiently  alleged  that  the  place  where  the  wire  lay 
was  a  public  sidewalk,  although  the  name  of  the  street  was  not  al- 
leged. 

Same. — KnowUdge  cf  Oftsfrtietum.— In  such  action,  where  there  is  no  evi* 
dence  that  the  tonn  had  notice  of  the  aliened  obstruction  of  the  side> 
walk,  or  that  facts  existed  from  which  notice  thereof  may  have  been 
reasonably  inferred,  or  that  there  were  circumstance^,  from  which  the 
alleged  obstruction  ought  to  have  been  known  and  remedied,  a  jadg^ 
ment  for  plaintiff  will  be  reversed. 

From  the  Park  Circuit  Court. 

E.  Hunt,  T.  N.  Rice  and  /.  T.  Johndon,  for  appellant. 
S.  D.  Pv^tt,  for  appellee. 

Bobinson^  C.  J. — This  action  was  originally  eommenced 
by  the  appellee  against  the  appellant  and  the  Terre  Hante 
and  Indianapolis  Railroad  Company.  Before  the  formation 
of  the  issues  the  cause  was  dismissed  as  to  the  railroad^  and 
continued  on  the  original  complaint  against  the  appellant. 

The  complaint  was  in  two  paragraphs.  The  appellant  de* 
murred  to  each  paragraph,  which  was  overruled,  and  excep* 
tions  saved. 

The  answer  was  general  denial.  The  cause  was  tried  by 
a  jury,  resulting  in  a  verdict  for  the  appellee.  A  motion  for 
a  new  trial  was  overruled,  and  exception  saved. 

Judgment  was  rendered  on  the  verdict. 

Under  the  assignment  of  error  it  is  alleged  that  the  court 
erred  in  overruling  the  demurrer  to  each  paragraph  of  the 
complaint,  and  in  overruling  the  motion  for  a  new  trial. 
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The  first  question  presented  for  our  consideration  is  the 
alleged  error  of  the  court  in  overruling  the  demurrer  to  each 
paragraph  of  the  complaint.  The  same  facts  were  substan- 
tially alleged  in  both  paragraphs  of  the  complaint :  *  That 
the  appellant  was  a  corporation^  duly  organized  under  the 
statutes  of  this  State,  and  that  the  Terre  Haute  and  Indian- 
apolis Railroad  was  also  a  corporation,  duly  organized  under 
the  statutes  of  this  State,  and  was,  on  the  first  day  of  Octo- 
ber, 1889,  and  before  and  after  that  time,  operating  its  said 
road,  the  track  thereof  extending  through  the  town  of  Rose- 
^ale,  and  at  which  point  said  railroad  company  maintained 
a  depot  and  platform,  where  it  loaded  and  unloaded  freight, 

and   did   on   the  day   of   October,    1889,   with    full 

knowledge  of  the  appellant,  unlawfully,  carelessly,  and  neg- 
ligently, obstruct  a  sidewalk  adjoining  certain  real  estate  con- 
trolled and  occupied  by  said  railroad  company  in  said  town 
of  Rosedale,  by  causing  to  be  placed  thereon  a  large  number 
of  rolls  of  barbed  wire,  obstructing  and  rendering  passage 
over  the  sidewalk  dangerous  to  travellers  passing  thereon  ; 
that  the  appellant  had  notice  of  the  dangerous  obstruction 
of  said  sidewalk,  which  remained  thereon,  and  was  left  there 
by  said  railroad  company,  with  the  knowledge  of  the  appel- 
lant for  a  period  of  three  or  four  days ;  and  the  appellant  for 
said  period  of  time  carelessly  and  negligently  sufiered  and 
permitted  said  obstruction  to  remain  thereon  without  at- 
tempting to  remove  it,  and  without  fault  or  negligence  by 
the  appellee,  and  while  using  due  care  the  appellee,  on  the 
16th  day  of  Octobei*,  1889,  in  passing  over  and  along  said 
sidewalk,  in  the  dusk  of  the  evening,  it  being  dark,  ran 
against  and  over  said  barbed  wire,  and  was  violently  thrown 
by  said  wire  to  the  ground,  the  said  wire  cutting  appellee's 
clothing,  limbs,  arms,  breast,  and  in  various  ways  injuring 
him,  causing  him  great  pain  and  suffering,  throwing  him  out 
of  work  and  employment,  causing  him  to  be  at  great  ex- 
pense and  outlay  in  nursing  and  caring  for  his  wounds,  etc., 
to  his  damage,  etc. 
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The  only  objeotion  made  to  the  oompUiint  is  that  it  is  not 
sufficiently  alleged  that,  at  the  point  where  appellee  received 
the  injury,  and  where  it  was  alleged  that  the  sidewalk  was 
obstructed  by  the  wire,  it  was  a  public  sidewalk  of  the 
town.  The  complaint  alleged  that  the  railroad  company, 
with  full  knowledge  of  the  appellant,  did  unlawfully,  care* 
lessly  and  negligently  obstruct  a  sidewalk  adjoining  certain 
real  estate  controlled  and  owned  by  said  railroad  company 
in  said  town  of  Bosedale,  by  causing  to  be  placed  thereon  a 
large  number  of  rolls  of  barbed  wire,  obstructing  and  ren* 
dering  passage  over  the  sidewalk  dangerous  to  travellers  pass* 
ing  thereon.  It  was  not  necessary  to  allege  in  the  com- 
plaint, as  claimed  by  the  appellant,  that  the  sidewalk  had 
been  accepted  by  the  authorities  of  the  corporation ;  the  al- 
legations in  the  complaint  were  sufficient,  although  the  name 
of  the  street  was  not  alleged*  A  sidewalk  is  a  part  of  a  street,, 
and  streets  include  sidewalks.  Slate  v.  BerdeUa,  73  Ind. 
185;  City  of  Kokomo  v.  Mohan,  100  Ind.  242;  Wiles  v. 
Hoes,  114  Ind.  371.  Under  the  statute  it  is  the  duty  of 
the  board  of  trustees  of  a  town  to  improve  the  streets,  side- 
walks, and  crossings,  and  keep  them  in  repair,  and  to  pro- 
hibit the  incumbrance  of  the  sidewalks  of  said  town,  etc. 
Elliott's  Supp.,  section  826,  clauses  9  and  11.  The  demur- 
rer was  correctly  overruled  to  the  complaint.   * 

Under  the  assignment  of  error  alleging  that  the  court 
erred  in  overruling  the  motion  for  a  new  trial,  appellant  in- 
sists that  the  verdict  was  not  sustained  by  sufficient  evidence. 

The  first  contention  of  the  appellant  is  that  the  evidence 
does  not  support  the  verdict,  because  it  was  not  shown  that 
the  place  where  the  barbed  wire  lay,  and  where  the  appellee 
received  the  injury  complained  of,  was  a  public  sidewalk  in 
said  town.  There  was  much  conflict  in  the  evidence  on  this 
point,  but  as  it  is  not  our  duty  to  weigh  the  evidence  and  de- 
termine the  preponderance,  we  can  not  say  that  the  verdict 
should  be  set  aside  for  this  reason,  as  there  was  evidence 
tending  to  prove  that  the  sidewalk  where  appellee  was  in- 
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jured  was  a  pilblic  sidewalk,  and  within  the  corporate  ymits 
of  said  town.  But  there  is  another  question  under  the  evi- 
dence in  this  case  which  must  result  in  its  reversal.  The  law 
is  settled  that  "  Where  the  duty  to  keep  its  streets  in  safe 
condition  rests  upon  the  corporation,  it  is  liable  for  injuries 
caused  by  its  neglect  or  omission  to  keep  the  streets  in  re- 
pair, as  well  as  for  those  caused  by  defects  occasioned  by  the 
wrongful  acts  of  others,  but  as,  in  such  case,  the  basis  of  the 
action  is  negligence,  notice  to  the  corpofation  of  the  defect 
which  caused  the  injury,  or  facts  from  which  notice  thereof 
may  reasonably  be  inferred,  or  proof  of  circumstances  from 
which  it' appears  that  the  defect  ought  to  have  been  known 
and  remedied  by  it,  is  essential  to  liability.  For,  in  such 
cases,  the  corporation,  in  the  absence  of  a  controlling  en- 
actment, is  responsible  only  for  a  reasonable  diligence  to  re- 
pair the  defect  or  prevent  accidents  after  the  unsafe  condi- 
tion of  the  street  is  known,  or  ought  to  have  been  known  to 
it,  or  to  its  ofiScers  having  authority  to  act  respecting  it.'' 
Turner  v.  City  of  IndianapoliB,  96  Ind.  51 ;  Oiiy  of  Evansvitle 
V.  Witter,  86  Ind.  414;  City  of  Indianapolis  v.  Scott,  72  Ind. 
196;  City  of  Loganaport  v.  Justice,  74  Ind.  378. 

Under  the  evidence  in  the  case  before  us,  it  appears  that 
the  sidewalk  where  the  appellee  received  the  injury  com- 
plained of  was  a  part  of  West  Middle  street  in  said  town, 
and  was  near  to  and  adjacent  with  the  platform  of  the  depot 
of  the  railroad  which  ran  through  said  town  ;  that  on  the 
evening  of  October  12th,  1889,  eight  bundles  of  barbed 
wire  were  received  by  rail  at  said  depot,  and  were  unloaded 
on  the  platform  of  said  depot,  and  remained  there  until  the 
next  morning,  when  it  was  put  off  the  platform,  and  two 
bundles  were  placed  north  and  six  south  of  the  sidewalk, 
where  appellee  sustained  the  injury  complained  of,  but  that 
the  sidewalk  was  not  obstructed  by  said  wire. 

There  was  no  evidence  tending  to  show  that  the  sidewalk 
was  in  any  way  obstructed  by  any  part  of  said  wire  until  the 
night  of  October  16th,  1889,  when  appellee  was  injured  by 
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ranning  against  a  bundle  of  said  wire,  on  or  near  the  side- 
walk. There  was  no  evidence  tending  to  show  that  the  side- 
walk had  been  obstructed  with  the  wire  before  the  night  the 
appellee  was  injured,  nor  did  the  evidence  tend  to  show  the 
extent  of  the  obstruction,  or  how  or  by  what  means  the 
bundle  of  wire  that  injured  the  appellee  came  npon  the 
sidewalk.  It  can  only  be  inferred  from  the  evidence  that 
some  third  party,  unknown  to  the  appellant,  placed  the 
bundle  of  wire  that  injured  the  appellee  on  or  near  the  side- 
walk the  evening  the  appellee  was  injured,  and  of  which  ap- 
pellant had  no  notice. 

It  therefore  clearly  appears  that  there  was  an  entire  lack 
of  evidence  tending  to  show  that  the  corporation  had  notice 
of  the  alleged  obstruction  of  the  sidewalk,  or  that  &cts  ex- 
isted from  which  notice  thereof  may  have  reasonably  been 
inferred,  or  that  there  was  proof  of  such  circumstances  from 
which  the  alleged  obstruction  ought  to  have  been  known  and 
remedied  by  the  corporation.  In  fact  the  counsel  for  the  ap- 
pellee do  not  attempt  in  argument  to  sustain  this  branch  of 
/the  case,  or  to  point  out  any  facts  proven  on  the  trial  by 
which  these  facts,  essential  to  the  liability  of  the  corporation, 
were  made  to  appear. 

The  judgment  is  reversed,  with  instructions  to  sustain  the 
motion  for  a  new  trial,  at  the  appellee's  costs. 

FUed  F«b.  17, 1992. 
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ABBREVIATION. 
See  P&0MI8B0BT  Note,  10. 

ACCOUNT. 
See  PaVmbnib,  1  to  8. 

ADJOINING  LAND-OWNERS. 

1.  OoUaterai  Sitpport — OUigaiion  qf  Party  Removing, — Notiet  to  Adjoining 
PrfjpBrty'Owner, — Wheoeyer  a  party  makes  improyements  on  his  own 
lands  which  endanger  the  land  of  his  neighbor,  he  must  snppl  j  walls 
or  other  sufficient  substitutes  for  the  support  which  he  removes.  This 
obligation  is  limited  to  the  support  of  the  land  in  its  natural  condi- 
tion, and  if  the  neighbor's  land  shall  be  weighted  with  buildings  or 
other  burdens,  the  owner  of  the  seryient  tenement,  in  removing  col- 
lateral support,  can  be  held  responsible  onlj  for  such  consec^uences 
aa  would  have  followed  if  the  land  had  not  been  thus  weighted. 
Befiore  proceeding  to  remove  the  collateral  support  he  should  give 
reasonable  notice  of  his  intention,  that  the  owner  of  the  dominant 
tenement  maj  have  the  opportunity  to  provide  against  any  threatened 
danger.  Bloek  y.  Haxdiinty  4^1 

2.  Same. — Right  of  Party  to  Exeavate  His  OwA  Land. — Duty  to  Adjoining 
Proptrty-ChDneT, — EixereiM  nf  Care, — An  adjoininff  land-owner  has  the 
right  to  excavate  upon  his  own  land  for  all  lawful  uses  and  purposes 
which  he  may  contemplate,  but  be  must  do  so  with  proper  care,  skill 
and  regard  for  the  building  situate  upon  the  adjoining  land.  If  negli- 
gence, want  of  care,  or  unskilfulness  is  indulged  in,  and  thereby  the 
adjoining  building  is  injured  or  thrown  down,  the  party  so  doing 
the  work  is  liable.  A  reasonable  degree  of  care  and  skill  is  required. 
In  determining  whether  a  party  has  been  guilty  of  carelessness  in  ex- 
cavating his  own  land,  reference  may  be  had  to  what  is  usually 
done  by  other  builders  in  similar  cases.  26. 

ADULTERY. 
See  Husband  aitd  Wife,  1. 

ADVANCEMENT. 
See  Pbomibbobt  Nots,  16. 

AFFIDAVIT. 
See  Chakob  of  Venue  ;  Continuangb  ;  Judgment,  3, 11. 

AGENCY. 

See  PBDffdPAL  AND  AOBNT. 

ALIENATION  OF  AFFECTIONS. 
See  EviDENCB,  8  to  10;  Husband  and  Wife. 

ALTERATION  OF  INSTRUMENT. 
See  Pbincipal  and  Subbtt,  6  to  8;  Pbomissoby  Note,  1,  2. 
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AMENDMENT  OF  C|iAIM. 
See  DflOKDBNis^  Ebtati^,  lik 

AMENDMENT  OF  PLEADING. 
See  pLXAome,  7 ;  Trachcb,  8»  11. 

APPEAL. 

See  brarBVcmoMS  to  Jubt,  1, 2, 5,  7,  8;  Jubrgb of ths  FrnkCE,  2  to  5; 
Plkadino,  6 ;  Pr^ohcb^  1,  5,  7  to  11, 14,  20  to  22,  26,  29,  30,  33. 

AetUm  OrigintUing  B^ore  Jiutiee,— Appeal  to  Supreme  CourL —  When  wiU  not 
Lie, — Jwigment  far  GotU, — Amgnmetii  ef  Oroet'Enron. — A  sail  was  ia- 
fltitutod  before  a  iastioe  of  the  Pf ^ce,  and  judgment  recovered  bj  de- 
fault for  one  hundred  dollars,  xhe  defendants  appealed  to  the  circuit 
court,  and  demurred  to  the  complaint.  The  demurrer  was  sustained, 
but  judgment  was  rendered  against  the  defendants  for  costs.  The 
defendants  appealed  to  the  Supreme  Court  (the  cause  being  afterward 
transferred  to  the  Appellate  Court),  assigning  as  error  the  ruling  of 
the  court  in  rendering  judgment  against  them  for  costs.  The  appel- 
lee made  a  cross-assignment  of  error  upon  the  sustaining  of  the  de- 
murrer to  the  complaint. 

Meldf  that,  under  section  632,  R.  S.  1881,  an  appeal  should  not  lie  to  the 
Supreme  (Appellato)  Court,  siud  section  applying  to  a  case  where  no 
amount  but  costs  is  recoTered. 

HM,  also,  that  the  fact  that  the  appellee  assigned  cross-errors  will  not 
confer  jurisdiction.  JeffemmvilUf  dc,  R»  it.  Cb.  ▼.  Jiarrofd,  59t 

APPELLATE  COURT. 
See  Plbadiho,  5;  Practics,  1,  6,  7  to  11, 14,  20  to  22, 26,  29,30,  33. 

1.  WeigJUcf  Efridenee, — The  Appellate  Court  will  not  reverse  a  judgment^ 
either  in  a  civil  or  criminal  case,  where  there  is  evidence  which  fairlj 
supports  the  finding  of  the  court  or  verdict  of  the  jury  on  every  ma- 
torial  point.  ^tre«  v.  State,  1X4 

2.  WeiaJu  of  Evidence. — ^Tfae  Appellate  Court  will  not  reverse  a  judgment 
on  the  evidence,  if  the  evidence  fairly  tends  to  sustain  it. 

CampbeU  v.  StaU,  206 

3.  i2ev£ew.— TFetg^  (/  .^^icienee.— Where  there  is  evidence  tending  to  sup- 
port the  finding  and  judgment  of  the  trial  coutt  on  all  material  points, 
the  Appellate  Court  will  not  reverse  the  judgment  on  the  weight  of 
the  eviaence.  Niehois  ▼.  ^eeeler,  S$4 

4.  FUading. — OompUiMU, — Where  a  complaint  is  attacked  for  the  first 
time  in  the  Appellate  Court,  every  legal  intendment  is  summoned 
to  its  rescue,  and  if  there  is  enough  to  bar  another  suit  for  the  same 
cause,  and  no  necessary  averment  is  totally  absent,  the  verdict  will 
cure  the  delinquencies.  IfoUeeviUe,  cte.,  Oo.  v.  Feaman,  6il 

APPROPRIATION. 
See  Patmehtb,  1  to  3. 

ASSAULT  AND  BATTERY. 

1.  Oivil  Action, — Contributory  Negligence, — Fleading, — ^In  a  civil  action 
for  damages  for  assault  and  battery,  it  is  not  necessary  to  state  that 
the  plaintifi*  wss  without  fault,  as  the  doctrine  of  contributory  neg- 
ligence has  no  application  in  such  action.  Hfyere  v.  Moore,  2tS 

2.  Same, — Damages, — Where  the  evidence  shows  that  the  plaintiff's  jaw 
was  broken,  and  some  of  his  teeth  knocked  out,  by  kicks  received  from 
the  defendant,  while  the  plaintiff  was  down,  a  verdict  for  one  thou* 
sand  dollars  damages  is  not  excessive.  /&. 

3.  Same, — Evidenee. — Dispoaiiion  of  Property  by  D^endanL^-^Ii  was  proper 
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to  ask  the  defendant  as  to  the  disposition  made  bj  him  of,  his  prop- 
erty after  the  commission  of  the  alleged  assault  and  battery,  such  an 
examination  being  competent  as  tending  to  disclose  inculpatory  facts 
and  circumstances,  and  to  explain  the  quality  of  the  acts  charged 
against  the  defendant.  lb, 

i.  /Stuns. — ^&{^-IV«noe.~-i^kadin^.— Self-defence  must  be  specially  pleaded. 

lb. 

ATTOBNEY  AND  CLIENT. 

See  JuDaMSNT,  9. 

1.  Power  to  Oompromue  Qmm, — An  attorney  has  no  general  authority  to 
compromise  a  claim  put  in  his  hands  for  collection  by  receiving  a  sum 
less  than  its  face  value.  It  is  his  duty  to  serve  his  client  with  rea- 
sonable skill  and  vigilance^  and  to  secure  to  him  whatever  honorable 
advantages  these  qualities  will  obtain.  It  is  only  in  cases  of  emer- 
f(ency,  where  the  interests  of  the  client  reasoifably  appear  to  be  in 
jeopardy  if  actipn  be  deferred,  that  an  attorney  is  justified  in  depart- 
ing from  his  usual  and  general  line  of  duty.  Bepp  v.  WiUa,  167 

2.  Same. — Emargeney, — Aoeepkmee  o/  Offer  of  Cfonvpromise, — ^In  such  case  an 
offer  of  compromise  mav  be  accepted  by  tne  attornev  acting  upon 
his  own  advice,  provided  it  appear  to  be  in  the  best  interest  of  the 
client,  and  immolate  action  thereon  is  demanded  to  prevent  a  prob- 
able sacrifice.  If  the  attorney  has  time  to  communicate  the  situa- 
tion to  the  client  without  hazarding  a  loss  he  must  do  so.  lb, 

8*  Same. — Comprcmue  <3f  Oaxm. — Liability. — Where  attorneys  comprom  ised 
a  claim  of  their  clients  where  there  was  no  emergency  requiring  im- 
mediate action,  consulting  bat  one,  who  gave  his  consent,  but  did  not 
assume  to  act  for  the  rest,  they  are  liable  for  the  full  amount  of  the 
claim  to  those  who  did  not  assent  to  the  compromise.  The  fact  that 
all  the  clients  but  one  lived  in  distant  parts  gave  the  attorneys  no 
authority  to  accept  an  offer  of  compromise,  unless  they  were  compelled 
to  act  before  they  could  by  reasonable  efforts  advise  with  their  clients 
concerning  the  matter.  lb. 

4.  Same. — SeUkment. — In  such  case  an  agreement  with  an  attorney  em- 
ployed by  the  clients  to  compel  the  attorneys  to  pay  over  the  collection, 
whereby  a  third  person  should  pay  a  certain  sum  in  full  settlement 
and  compromise  of  the  claim,  will  not  protect  the  delinquent  attor- 
neys, unless  the  clients'  attorney  had  authority  to  compromise  the 
claim.  *  lb. 

BASTABDY. 

L  ^oeeeuHonfer, — Affidavit  of  Belatix  as  to  Her  Sedwtion  by  Defendant. — 
InadmiesibiUiy  of  in  Evidence. — In  a  prosecution  for  bastardy  in  which 
the  relatrix  testified  that  the  child  was  begotten  in  the  latter  part  of 
DcM^mber,  1888,  it  was  not  error  to  refuse  to  permit  the  defendant  to 
introduce  in  evidence  an  affidavit  filed  by  the  relatrix  before  a  justice 
of  the  peace,  in  which  she  charged  the  defendant  with  having  seduced 
her  on  the  3d  day  of  January,  1889.  The  statement  in  the  affidavit  . 
that  the  defendant  seduced  the  relatrix  on  Januarv  3d,  1889,  might 
be  literally  true,  and  still  the  defendant  may  have  had  sexual  inter- 
course with  the  relatrix  and  the  child  may  have  been  begotten  at  a 
time  prior  to  the  date  of  the  alleged  sedAction.  The  affidavit  did  not 
necessarily  contradict  anything  that  the  relatrix  had  testified  to  in 
the  prosecution  for  bastardy.  WiUiame  v.  Stoie,  ex  re/.,  S60 

2.  Same. — BaJtemUy  of  Child. — Gonver^ion  Concerning. — Jnadmienbility  of 
in  Evidence. — In  a  prosecution  for  bastardy  it  was  not  error  to  ex- 
clude a  conversation  alleged  to  have  t^ken  place  between  the  relatrix 
and  one  D.,  in  which  it  was  claimed  that  J),  said  he  was  willing  to 
marry  the  relatrix  to  settle  the  matter  (referring  to  the  child),  and 
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that  she  consented.  D.  was  himself  a  competent  witness,  and  his 
absence,  from  whatever  cause,  would  in  no  wise  render  hearsay  testi- 
mon  J  of  his  statements,  even  when  made  in  the  presence  of  the  pros- 
ecutrix, admissible.  Whether  the  prosecutrix  consented  or  not  was 
at  most  but  a  conclusion,  and  not  a  fact.  Ik 

BILL  OP  EXCEPTIONa 

See  CbiuihaIi  Law,  4 ;  iNffiBUCTrioNs  to  Jubt,  1, 6 ;  Judomxnt,  2 ;  Pbao- 

TiCE,  1,  30, 33. 

1.  Long-Hand  Maniueripi  cf  JEvidenec — How  Made  Fasi  cf  BUI  qf  JBnsqi- 
tioiu. — Under  section  1410,  R.  S.  1881,  the  original  long-hand  manu- 
script of  the  evidence  made  bj  the  official  reporter  can  oe  bronght  to 
the  Appellate  Court  and  made  available  there  as  a  part  of  the  record 
only  **  when  the  same  shall  have  been  incorporatea  in  a  bill  of  ex- 
ceptions.'' To  satisfy  this  reqnirement  the  reporter's  long-hand  man- 
uscript must  be  put  bodily  within  the  bill  of  exceptions.  It  can  not 
be  made  part  of  the  bill  by  being  attached  thereto  and  referred  to 
therein.  0$Uer  v.  State,  122 

2.  Eoidenee  noi  Properly  in  the  Eeeord. — Where  it  is  not  shown  in  any  way 
that  the  official  reporter  made  a  long-hand  manuscript  of  a  verbatim 
report  of  the  evidence,  and  the  judge  before  whom  the  trial  was  had 
does  not  certify  as  to  the  evidence  alleged  to  be  incorporated  in  the 
bill  of  exceptions  that  "this  was  all  the  evidence  given  in  said 
cause,"  the  evidence  is  not  properly  in  the  record. 

FUTee  V.  Fielder,  127 

8.  Svffcieney, — AtUmpted  Ineorporaiion  qf  Oral  Inttructione  by  i2^enenee.— 
An  oral  instruction,  by  whomsoever  reduced  to  writing  after  its  deliv- 
ery, is  not  a  "  written  instrument "  within  the  meanine  of  section  626, 
B.  S.  1881,  which  authorizes  written  instruments  to  oe  bronght  into 
the  bill  of  exceptions  by  the  use  of  the  words  **  here  insert."  Such  an 
instruction  must  be  copied  into  the  bill  when  it  is  signed  by  the 
judge.  Sinclair  v.  jETanna,  164 

4.   Evidence,— Ineorporation  of  Long-Hand  Mantueript  by  AmendmenL — Nunc 
pro  Tunc  Enltry, — Where  the  long-hand  manuscript  of  the  reporter's 
•  notes  is  not  incorporated  in  the  bill  of  exceptions  when  signed  by 

the  judge,  it  does  not  become  part  of  the  bill,  and  it  can  not,  after' ap- 
peal, be  made  so  by  amendment  nunc  pro  tune*  Walter  v.  Uhl,  219 

BILL  OF  EXCHANGE.     " 

1.  IHsoounted  by  Bank, — Bight  of  Bank  to  Sue  Ihon, — Where  parties  drew 
a  draft  in  favor  of  themselves,  and  endorsed  to  a  bank  for  collection, 
with  a  letter  of  advice  stating  that  if  the  bank  desired  to  discount 
the  draft  on  the  same  terms  as  it  had  a  former  one,  to  send  check  for 
the  amount,  and  it  could  have  the  paper,  and,  upon  the  acceptance  of 
the  draft  by  the  drawee,  the  bank  discounted  the  same  as  requested 
by  the  drawers,  and  sent  them  a  check  for  the  amount  which  they  re- 
ceived nnder  the  proposition  to  the  bank  to  discount  the  bill,  the 
bank  thereby  became  the  holder  and  owner  of  the  bill  as  payee  for 
value,  with  full  power  to  sue  for  and  recover  in  the  proper  action, 
{  in  case  the  same  was  dishonored.  Payne  v.  AWany  City  NaPl  Bank,  214 

!  2.  Same. — LiabUity  of  DrawA^  to  Bank. — In  such  case,  where  the  acceptor 

!  failed  to  pay  the  bill,  although  it  was  duly  presented,  payment  de- 

manded, and  protested,  and  notice  of  protest  duly  given,  the  drawers 
of  the  bill  became  liable  to  the  bank.  R, 

!  3.   Same. — Against  Whom  Suit  May  be  BrouahL — Under  section  5516,  B. 

;  S.  1881,  suit  may  be  brought  by  the  holder  of  a  bill  of  exchange  ne- 

gotiable by  the  law  merchant  or  by  the  law  of  the  State,  against  the 
whole  or  any  number  of  the  parties  liable  to  such  holder.  J6. 
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BBIDGE. 
See  CouKTT ;  Codhty  Comhibsiokebs,  1. 

1.  Over  Dii^ — LiabUUy/or  D^eeb. — St^icieiuy  <^  ComplainL — ^In  an  action 
against  a  board  of  coanty  commissioners  for  an  injury  resulting  from 
the  defective  condition  of  a  bridge,  the  structure  concerning  which 
complaint  was  made  was  designated  as  a  certain  culvert-bridge  sit- 
uate upon  a  public  highway  within  the  county.  Its  dimensions 
were  not  given,  and  the  manner  of  its  construction  was  not  stated.  A 
reference  to  "  the  timbers  of  the  bridge  "  and  **  the  planking  thereof  " 
constituted  the  only  description  of  its  material.  Bieference  was  made 
to  "  the  ditch  over  which  said  bridge  was  built"  What  the  bridge 
spanned,or  over  what  it  constituted  a  passage-way,  was  notshown  other- 
wise by  direct  or  indirect  averment. 

Hdd,  that  these  allegations  did  not  show  that  the  structure  in  <^ue8tion 
was  a  bridge  within  the  meaning  of  the  statute  which  requires  the 
board  of  county  commissioners  tor  keep  bridges  in  repair;  and  that 
an  averment  that  "the  defendant,  in  its  corporate  capacity,  had 
supervision  over  and  control  of"  the  structure  did  not  supply  the 
want  of  the  pleading  in  this  regard.  Board,  etc,  v.  Brod,  685 

2.  Same, — Cwtributory  Negligenee, — Oroteing  Bridge  with  Threshing  Machine 
Engine, — The  general  allegation  that  the  plaintiff  was  without  fault 
is  not  overcome  by  specific  averments  showing  that  the  plaintiff  at- 
tempted to  pass  over  the  bridge  with  a  steam  threshing  machine  en- 
gine.  The  Appellate  Court  will  not  take  judicial  knowledge  that 
such  use  of  a  bridge  upon  a  highway  in  the  country  is  unusual  and 
unsafe.  lb. 

BURDEN  OF  PROOF. 

See  Evidence,  6. 

CARRIER  AND  PASSENGER. 

See  Railroad,  1  to  8. 

CASE  DISTINGUISHED. 
Robinson  v.  Hughes,  117  Ind.  293,  distinguished.    Slate,  ex  reL,  v.  Day,  155 

CHANGE  OF  VENUE. 

1.  Change  from  County.— Insuffidtney  of  Affidavit, — Affidavit  Filed  in  Season, 
— An  application  for  a  chanp;e  of  venue  from  the  county  was  prop- 
erly refused  when  the  affidavit,  upon  which  the  application  was  based, 
alleged  that  the  affiant,  one  of  the  defendants  in  the  action,  stood 
well  in  the  county  where  the  trial  was  to  be  had,  until  the  arrival  of 
the  plaintifiT— a  non-resident — on  the  night  before  the  trial,  but  that 
after  his  arrival,  the  plaintiff  by  his  talk  about  the  affiant  and  the  de- 
fence interposed,  created  such  a  prejudice  against  the  defendants  that 
they  could  not  have  a  fair  and  impartial  trial  in  the  county  where  the 
action  was  pending.  The  affidavit  disclosed  a  sufficient  reason  for  not 
complying  with  the  rule  of  the  Benton  Circuit  Court,  which  required 
an  application  for  a  change  of  venue  to  be  made  ordinarily  before  the 
second  day  of  the  term,  but  it  did  not  disclose  any  sufficient  reason 
for  a  change  of  venue  from  the  county.  The  **  odium  "  referred  to  in 
the  statute  (section  412,  R.  B,  1881,)  could  not,  in  the  judgment  of  the 
court,  be  created  in  the  manner  set  forth  in  the  affidavit. 

Brow  V.  Levy,  4^4 

2.  Scone. —  When  Mutt  he  Oranied, — ConehuivenesB  of  Affidavit, — Whether 
sufficient  cause  exists  authorizing  a  change  of  venue  is  a  question  of 
fact,  and  the  statute  makes  the  affidavit  of  the  applicant  conclusive 
evidence  of  its  existence.  When  an  application  is  made  supported 
by  sufficient  affidavit,  it  is  the  imperative  duty  of  the  court  to  grant 
the  change.  lb. 
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3.  Sdtme.'-Applieaiwn  for  Jfier  Time  Fixed  by  OmrL^Affidamt  Mutt  Dis- 
eloM  Diligenee. — To  entitle  a  party  to  a  change  of  renae,  after  the  time 
fixed  by  jirooer  rule  of  court  has  elapsed,  the  applicant  must  show  that 
he  exercised  reasonable  dili^nce  to  disooyer  the  existence  of  the 
'cause  within  the  limit,  but  failed  to  do  so.  A. 

CHATTEL  MOBTOAQE. 
See  EzBCunoif ,  4, 6. 

CLAIM. 
See  Deckdkstb*  Estatbb,  1,  3,  6, 7  to  10. 

COLLATERAL  ATTACK. 

See  RspxjEYiN,  3.  t 

COLLATERAL  SUPPORT. 
See  Adjoin  no  Lahd-Owners. 

COMMISSION. 
See  RRAii  Estate. 

COMPROMISK 

See  Attobney  and  Client. 

CONDITION  PRECEDENT. 
See  CoNT&AOT,  1 ;  Pleadino,  2,  3. 

CONSIDERATION. 

See  CONYETANGE,  2  ;  PbIN(^AL  AND  SUBETT,  0 ;  PbOMIBBOBT  NoTE|  13. 

CONSTABLE. 
See  Execution,  4. 

CONTINUANCE. 

1.  OWmtnof  I^to9eeiUum,^~AjfidavU, — Avemuni  of  to  Dim  DiHgenee. — In  a 
criminal  prosecution,  a  motion  by  the  defendant  to  postpone  the 
trial  on  account  of  the  absence  of  evidence,  can  be  made  only  on  affi- 
davit showing,  among  other  things,  *'  that  doe  diligence  has  been  used 
to  obtain  **  the  evidence.  Ostler  y.  Stale,  JS2 

2.  Sa$ne. — Affidavit  Jor. — Inn^ficieiuy  of. — Where  the  affidavit  for  a  con- 
tinuance oy  one  of  two  defendants  in  a  criminal  prosecution,  on  ac- 
count of  absent  witnesses,  failed  to  show  that  the  subpoena  was  pro- 
cured by  or  for  the  affiant,  or  that  the  witnesses  were  subpoenaed  as 
his  witnesses,  or  when  the  subpoena  was  issued,  or  when,  where,  how 
or  by  whom  it  was  served,  or  what  the  return  was  or  when  it  was 
made  (the  subpoena  and  return  not  appearing  in  the  record),  the  ac- 
tion of  the  trial  court  in  overruling  the  motion  for  a  continuance 
will  be  presumed  to  be  correct.  lb. 

CONTRACT. 

1.  Conditions  iVeeetferU  or  Subie^iient.^How  Determined. — Whether  a  quali- 
fication, restriction  or  stipulation,  is  a  condition  precedent  or  sub- 
sequent depends  upon  the  intention  of  the  parties  as  gathered  from 
the  whole  instrument.  WaiMon  y.  Deeds,  76 

2.  Beat  EstaU  Broker.  — Commission. -^HudHmd  and  Wtfe,^ Agency. — 
Where  a  firm  of  real  estate  brokers  was  employed  by  the  defendfant 
through  her  husband,  who  was  acting  as  ner  agent,  to  sell  a  piece 
of  real  estate  for  a  certain  sum,  and  negotiated  with  a  party  for  the 
sale  of  the  property  at  the  price  agreed  upon,  and  after  such  negotia- 
tions the  husband,  with  a  knowledge  of  the  same,  sold  the  property  to 
the  same  party  for  the  same  purpose,  though  the  conveyance  was 
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made  to  another  party,  the  brokers  are  entitled  to  recover  their  com- 
mission. BameU  v.  OltUing,  4^6 

Z,  Same, — Oomplaint. — QtMtUum  MertUt, — Special  OontraeL — Evidence^-^Oui' 
torn. — Where  a  complaint  for  the  recovery  of  a  real  estate  commission 
was  in  two  paragraphs,  the  first  being  upon  a  special  contract,  and 
the' second  upon  a  quantum  meruit^  and  the  recovery  was  had  upon  the 
first  paragraph,  evidence  as  to  what  the  customary  price  was  for  the 
kind  of  services  the  plaintiff  performed  in  the  premises,  even  if  im- 
properly admitted,  would  be  harmless  error,  as  it  could  have  reference 
oi^y  to  matters  under  the  second  paragraph,  and  coold  in  no  way 
have  influenced  the  verdict  upon  the  first  paragraph.  /6, 

4.  Services. — Action  for. — Bacemve  Verdict, — Where  a  danghter  boarded 
and  cared  for  her  mother  under  an  express  agreement  for  a  time  at  a 
stipulated  price,  but  the  mother  becoming  paralyzed  and  helpless,  the 
contract  was  rescinded,  a  verdict  for  eight  dollars  a  week  for  the 
services  thereafter  in  boarding  and  caring  for  her  was  not  excessive. 

Maxwell  V.  Buriotif  4^S 

b.  Member  of  Family, — Services, — Infaiit, — ^Where  a  niece  resides  with  her 
aunt,  as  one  of  the  familv,  there  is  no  obligation  to  pay  for  services 
render^,  on  the  one  hana,  and  for  board,  lodging,  and  clothing  on 
the  other,  unless  there  is  an  express  promise  to  pay,  or  the  circum- 
stauces  are  such  as  to  raise  an  implied  promise.  This  rule  is  ap- 
plicable to  infants  as  well  as  to  adults ;  and  the  infant  can  not,  after 
reachinff  its  majority,  disclaim  the  family  relation,  and  recover  the 
value  of  the  services  performed  during  minority.   Jannes  y.  Gitfe»,^7^ 

CONTRIBUTORY  NEGLIGENCE. 
See  AflBAUi/r  and  Batteby,  1 ;   Bbiix^e,  2 ;  Neguoenob,  4 ;  RaiXi- 

BOAD,  25. 

CONVEYANCE. 

1.  Breack  cf  (hvenant  of  Warrantii. — Encumbrance* — Permanent  Easement. — 
Qraniee^s  Knowledge  of. — It  is  well  settled  in  this  State  that  knowledge 
by  the  grantee  of  the  existence  of  an  encumbrance  does  not  take  it 
out  of  the  operation  of  an  express  covenant  against  encumbrances. 
This  is  true  where  the  encumbrance  is  in  the  nature  of  a  permanent 
public  easement,  entirely  beyond  the  power  of  the  covenantor  to  can- 
cel or  remove.  Maris  v.  Les,  679 

2.  Same. — BaHroad  Bight  of  Way.— Deed  of  General  Warranty. — Emlaruf 
Hon  of  Consideration, — If  one  buys  land  encumbered  by  a  railroad  right 
of  way,  and  takes  a  deed  of  general  warranty  therefor  without  ex- 
cepting the  encumbrance,  it  may  be  proven  that  the  price  paid  was 
what  the  parties  agreed  upon  as  the  purchase-price,  subject  to  the 
encumbrance.  It  affects  the  consideration  only,  and  this  may  always 
be  inquired  into  except  to  the  extent  to  which  it  affects  the  validity 
of  the  conveyance.  lb, 

COSTS. 

See  Affbal. 

COUNTY. 

See  Bbidoe,  1. 

NegligmM  of  Contra/dor, — Be^air  of  Bridge. — Fotthre  to  Warn  TVotw&rs. — 
LiabilUy  (f  County  for  Imuries, — Where  a  contractor  employed  by  a 
county  to  repair  a  bridge  negligently  fails  to  place  lights  or  barri- 
cades to  warn  approaching  travellers  of  danger,  the  county  is  liable 
for  any  injury  resulting.  Park  v.  Board^  ete.^  6S6 

COUNTY  COMMISSIONEBa 
1.  FUadmg  B^ore,^~Bepair%ng  Bridge  Over  Boundary  Stream, — A  claim 
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against  a  coantj  for  repairing  a  bridse  bnilt  oTer  a  stream  forming  a 
boundary  line  of  the  county,  in  the  form  of  an  account,  stating  that 
it  was  for  work  performed  on,  and  material  furnished  for,  a  designated 
bridge,  and  the  amount  yet  due,  accompanied  by  the  written  ac- 
knowledgment of  the  amount  due,  giren  by  the  superintendent  of  the 
county  in  charge  of  the  repairing,  is  a  sufficient  statement  of  claim 
before  the  board  of  county  commissioners.  Cole  v.  Board,  tie.,  IS 

2.  &im0.— Gm«/«Moe»e8i  of  SuperifUendmt*»  Slaiement. — ^The  statement  of 
such  agent  is  not  conclusive  upon  the  county  as  to  ^e  amount  dne^ 
and  it  may  be  controTerted^  A. 

CRIMINAL  LAW. 

See  IixflTBUonoNS  to  Jubt,  5 ;  Intozicatiho  Liquob. 

1.  IHstmei  Ofeneeg, — EUetion  by  the  State, — Where  a  prosecution  is  upon 
a  single  count,  and  two  entirely  distinct  and  disconnected  offences  are 
proven,  the  State  must  elect  which  offence  it  will  prosecute.  But  a  mo- 
tion by  the  defendant  requiring  the  State  to  elect,  made  when  it  is 
only  b^inning  to  be  disclosed  whether  more  than  one  distinct  offence 
of  the  kind  charged  has  been  committed  by  the  defendant,  is  prema- 
ture. S^mY,a£aU,n4 

3.  Uting  Obseens  Language. — St/^jitUnegcf  Ir^ormaHon, — An  affidavit  and 
information  nnder  section  1995,  S.  8. 1881, for  using  obscene  or  li- 
centious language  in  the  presenoe  of  a  female,  set  out  words  which 
were  not  in  their  nature  obscene  or  licentious,  unless  aided  by  ex- 
trinsic averments,  and  the  averments  did  not  show  .in  what  connec- 
tion the  words  were  uttered,  or  that  they  had  any  local  or  proyincial 
meaning. 

Mdi,  that  the  affidavit  and  information  were  bad  on  a  motion  to  quash. 

State  V.  Cq^j  SO4 

3.  Selling  Goal  by  Falae  Weight,~-^Emdenee, — U^n  a  prosecution  under 
section  2202,  R.  B,  1881,  for  selling  and  delivering  coal  mined,  with- 
out the  State,  at  seventy-two  pounds  to  the  bushel  instead  of  eighty 
pounds,  as  prescribed  by  law,  the  evidence  was  that  the  defendant 
sold  eighteen  hundred  pounds  of  coal  at  seventy-two  pounds  to  the 
bushel,  but  that  the  purchaser  knew  that  he  was  getting  but  eighteen 
hundred  pounds  for  twenty-five  bushels,  and  was  satisfied  wiUi  that 
amount,  and  was  not  deceived  in  the  weight  of  the  coal. 

Held,  that  a  conviction  was  not  sustained.  Bkmehard  v.  SuOe,  S9S 

4.  Bill  of  Exceptions. — Filing  of. — Where  a  bill  of  exceptions  in  a  crim- 
inal case  was  not  filed  at  the  time  the  judffment  was  rendered,  but  was 
filed  at  the  time  the  motion  for  a  new  trialwaS  overruled,  at  the  same 
term  of  court,  but  seven  days  after  the  rendition  of  the  judgment, 
and  without  time  being  asked  in  which  to  file  a  bill  of  exceptions, 
the  evidence  was  properly  in  the  record  under  the  provisioDS  of  sec- 
tion 1847,  R.  S.  1881.  Fehn  v.  Slate,  668 

5.  Same, — hUoxicaJting  lAqwjr^ —  Saie  f^  to  Minor.-^  Emdenee. — Burden  of 
Proaf. — On  a  charge  of  selling  intoxicating  liquor  to  a  minor,  the  de- 
fendant may  show  that  he  acted  in  good  &th,  believing  such  minor 
to  be  an  adult,  and  that  he  used  all  reasonable  precautions  to  learn 
the  facts,  and  any  evidence  tending  to  prove  the  facts  is  admissible, 
but  the  burden  of  establishing  such  defence  rests  on  the  seller.  For 
character  of  evidence  that  will  support  a  conviction  for  selling  to  a 
minor,  see  opinion.  J6. 

6.  Sume.—Seetum  t094,  R,  S.  1881,  Construed—The  purpose  of  section 
2094,  R.  S.  1881,  is  to  prevent  minors  from  getting  and  using,  and 
thus  becoming  habitual  users  of  intoxicating  liquors.  Whether  the 
sale  is  direct  or  indirect,  it  is  still  a  sale.  J%. 
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CRUELTY  TO  AKIMAL& 

1.  WKai  OmKteKfet.— Under  section  2101,  S.  &  1881|  providinf^  that 
whoever  *' cnielly  beats  or  needlessly  matilates  or  nils  anj  animal " 
shall  be  fined,  etc.,  it  is  the  needless  killing  of  the  animal,  and  not  the 
cruel  killing,  that  constitutes  the  offence.  HuiU  ▼.  StaU,  3S3 

2.  Sa$n€, — Inient. — If  one  kills  an  animal  for  the  honest  purpose  of  pro* 
tecting  his  person  or  property,  and  the  circumstances  are  of  such  a 
character  as  to  reasonably  justify  the  belief  that  the  measure  is  nec- 
essary to  that  end,  the  act  is  not  in  violation  of  the  above  statute, 
though  it  turned  out  that  the  apprehensions  were  in  fact  groundless, 
and  the  killing  not  necessary.  R. 

CUSTOM. 
See  CoNTBAGT,  3 ;  Pbomissobt  NotE|  10. 

DAMAGEa 

See  A3aAYJi/r  ahdBatte&t,  2;  CoHTRACTy4;  Leabb;  NewTbiaL|10; 

Township. 

1.  JuigfMfiU  for.'-^InUrtat  May  be  Added. — In  an  action  for  tort,  where 
exemplary  damages  are  not  allowed,  interest  may  be  added  by  the 
court  from  the  date  of  the  commencement  of  the  action  to  the  sum 
which  it  finds  to  represent  the  loss. 

WahoMh  R  R  Co.  v.  WiUiarMon,  190 

2.  For  damages  held  not  excessive  in  an  action  to  recover  for  stone 
drilling,  see  opinion.  IfickoU  v.  jyetaier,  SS4 

8.  Meature  vf.^-Whai  CkmsliUiUu. — Where  the  value  of  the  property  is 
'found  to  be  less  than  the  amount  of  the  debt,  the  measure  of  dam- 
ages is  such  value  of  the  property,  while  if  the  value  of  the  property  is 
more  than  the  debt,  the  amount  of  the  indebtedness  furnishes  the 
measure  for  the  amount  of  the  damages.     CoUinB  v.  Stede^  ex  re/.,  f4^ 

DEBENTURES. 
See  Bailboad,  9  to  13. 

DEBTOB  AND  CREDITOR 

SeePAYMXMTB. 

DECEDENTS'  ESTATES. 

1.  Deftly  ffi  Filinf  Claim.SaU  (/  Real  JSifale.— JBitoppeL— The  fact  that  a 
claimant  against  a  decedent's  estate  knew  of  a  sale  or  transfer  of  the 

groperty  of  the  estate  to  persons  who  knew  of  his  claim  will  not  estop 
im  from  asserting  his  claim  against  the  estate  and  against  the 
propertv  thus  transferred,  although  he  delayed  the  bringing  of  his 
action  for  several  years.  Smith  v.  McDonald,  49 

2.  Pleading  tn  Filing  a  Note  Against  an  Estate. — A  note  executed  by  the 
decedent  may  be  filed  against  an  estate  without  accompanying  it  by 
a  formal  complaint.  Oarrigus  v.  Home  Frontier,  etc.,  Society,  91 

8.  Omim  FUed  6y  Wifc^Bight  ^  TTt/e  to  Testify.'-Vihere  a  claim  Ib  filed 
by  a  wife  against  her  deceased  husband's  estate,  it  is  competent  for 
the  court  to  call  the  wife  as  a  witness,  and  permit  her  to  testify  to 
matters  which  occurred  during  the  lifetime  of  the  decedent.  Shewould 
have  been  incompetent  under  section  498,  B.  S.  1881,  except  for  tlie 
action  of  the  court  requiring  her  to' testify.  It  is  within  the  power 
of  courts,  in  the  exercise  of  their  discretion,  to  require  witnesses  to 
testify  who  are  rendered  incompetent  by  the  provisions  of  the  above 
section,  and  there  is  no  legislative  limit  upon  such  discretion,  except 
that  it  shall  be  reviewable  on  appeaL  WilliUs  v.  Schuyler,  118 

Vol.  3.-39 
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4.  Saune. — EmbUmenU. — Righi  tf  Wife  to. — Where  the  decedent  lived  up- 
on a  farm  at  the  time  oi  his  death,  apon  which  there  was  growing  a 
crop  of  wheat  upon  the  forty  acres  adjacent  to  the  dwelling,  planted 
by  a  tenant  upon  shares,  the  wife  was  entitled  to  the  landlord's  share 
of  the  crop  under  the  statutory  right  of  quarantine.  The  fact  that 
she  was  a  second  wife  does  not  deprive  her  of  that  right.  lb, 

6.  Sctme. — EmbUniienU. — Omvertion  of  by  AdminiatrcUor. —  Wife  may  Sue  for 
Proeeed$. — Where  the  adminbtrator  disregarded  the  right  of  the  wife 
to  the  emblements,  and  disposed  of  the  same,  accounting  for  the  pro- 
ceeds as  part  of  the  assets  of  the  estate,  the  wife  may  waive  her 
right  of  action  for  the  conversion,  and  pursue  and  obtain  the  pro- 
ceeds, lb, 

6.  StaiemerU  of  Qaim. — Sufficiency  of  After  VerdicL — A  statement  of  a  claim 
against  an  estate  alleging  that  a  certain  amount  "  is  now  justly  due 
and  owing  to  affiant,  after  making  all  proper  deductions,"  is  suf- 
cient  after  verdict.  Brown  v.  SuUivau,  Sll 

7.  Same, — A  succinct  and  definite  statement  of  a  claim,  showing  a  prima 
facie  indebtedness  aeainst  the  estate  and  in  favor  of  the  claim ant^ 
sufficient  to  bar  another  action  for  the  same  demand,  is  all  that  is  re- 
quired in  claims  against  estates.  lb. 

8.  Qaim  AgainaL — Motion  to  Strike  Out — Motion  io  Ditmia^  Claim, — BiU 
qf  Exceptions. — Where  a  motion  to  strike  out  a  part  of  a  claim  filed 
against  a  decedent's  estate  is  not  made  part  of  the  record  by  bill  of 
exceptions  or  order  of  court,  the  action  of  the  court  below  in  over- 
ruling the  motion  can  not  be  considered  on  appeaL  The  same  rule 
applies  as  to  the  overruling  of  a  motion  to  dismiss  the  claim. 

Sheeks  V.  FiUian,  262 

9.  Same, — Sufficiency  of  Claim. — Inet^ffieieney  of  Certain  Items. — Demurrer. 
— A  claim  filed  against  a  decedent's  estate  is  sufficient  if  it  contain 
enough  to  apprise  the  defendant  of  the  nature  of  the  claim  and  the 
amount  demanded,  and  to  bar  another  action  for  the  same  demand. 
The  insufficiency  of  the  statement  of  one  or  more  of  the  separate  items 
of  the  claim  will  not  render  bad  on  demurrer  the  entire  claim  con- 

*  taining  other  separate  items  of  indebtedness  so  stated  that  if  they 
had  b^n  the  only  items  the  claim  would  withstand  a  demurrer.    R. 

10.  Same. — Amendment  of  Claim. — If,  after  a  claim  has  been  transferred  to 
the  issue  docket,  the  claimant,  without  objection  on  tl^e  part  of  the 
administrator,  is  permitted  to  amend  the  statement  by  introducing 
therein  an  item  oi  claim  based  upon  facts  accrued  after  the  claim  was 
filed  in  the  clerk's  office  and  was  placed  upon  the  docket,  upon  which 
it  is  the  administrator's  duty  to  allow  or  reject  claims,  the  defendant 
can  not,  by  answer  in  bar  of  such  part  of  the  claim,  raise  an  objec- 
tion, which  he  has  so  waived,  to  the  making  of  such  amendment.  lb. 

11.  Same. — Special  Defence  Pleaded  by  Administraior. — Demurrer. — Ansufer 
of  FartiaJ,  Defence. — If  an  executor  or  administrator  plead  a  special 
defence,  which  in  .sufficient,  it  is  error  to  sustain  a  demurrer  thereto, 
which  is  not  rendered  harmless  because  of  the  fact  that  the  defence 
might  have  been  proved  without  special  plea.  If  the  paragraph,  how- 
ever, to  whicli  the  demurrer  was  sustained,  amounted  only  to  a  par- 
tial denial,  and  there  remained  in  an  answer  in  denial  of  **  each  and 
every  material  alleviation  in  said  claim  and  complaint  contained," 
the  action  of  the  court  in  sustaining  the  demurrer  will  not  be  avail- 
able error.  i&> 

DECLARATIONS. 

See  Evidence,  13 ;  Principal  and  Agent,  3. 
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DEFAULT. 

See  Judgment,  3,  4,  6  to  8, 10  to  12. 

DELIVERY. 
See  Pbobobboby  Note,  7. 

DEPOSITION. 

Jiged  and  Infirm  Penon. — Resideni  of  County, — The  deposition  of  a  person,  a 
resident  of  the  countj  where  the  trial  was  had,  was  properly  admitted 
in  evidence,  the  preliminary  hearing  showing  that  the  deponent  was 
seventy-five  years  old,  and  was  suffering  from  a  rheamatic  affliction, 
and  her  physician  testifying  that  she  might  be  able  to  attend  court 
without  injury  to  her  health,  but  he  thought  she  ought  not  to  be  re- 
quired to  do  so.  She  lived  eleven  miles  from  the  county  seat.  See 
flection  423,  R.  S.  1881.  Norris  v.  Norris,  600 

DEPUTIES. 

I 

See  United  States  Marshals,  2,  4,  5. 

DESCRIPTION  OF  LAND. 
See  Pleading,  7  to  9. 

DESCRIPTION  OF  PROPERTY. 
See  Malicious  Trespass. 

DOMESTIC  RELATIONS. 
See  Contract,  4,  5. 

DRAINAGE. 
See  Municipal  Corporation,' 4  to  6. 

EASEMENT. 
See  Adjoining  Land-Owners. 

EJECTMENT. 
See  Lease. 

EMBLEMENTa 
See  Decedents'  Estates,  4,  6. 

ESTOPPEL. 
See  Decedents'  Estates,  1 ;  Taxation,  5. 

EVIDENCE. 

€ee  Assault  and  Battery,  3;  Bastardy;  Bill  of  Exceptions,  1)  2, 4; 
Husband  and  Wipe,  3 ;  Judgment,  1,3;  Principal  and  Agent,  6 ; 
Promissory  Note,  15;  Special  Finding,  4;  Will.. 

1.  Offers  to  Compromise, —  When  Privileged. — Propositions  of  compromise 
are  privileged  only  when  made  to  purchase  peace  in  a  controversy 
where  the  proponent  does  not  admit  his  liability  ;  but  a  proposition, 
where  there  is  no  controversy  over  the  amount  due,  relating  solely  to 
the  method  of  paying  the  claim  due,  is  not  privileged. 

Hood  V.  IJyner,  51 

2.  Opinion  of  WUnesa, —  When  Not  Admissible, — The  opinion  of  a  witness 
is  not  admissible  in  evidence  where  the  facts  upon  which  it  is  founded 
can  be  stated  to,  and  intelligently  comprehended  by,  the  court  or  jury 
trying  the  case,  and  where,  from  such  tacts,  men  in  general  are  capa- 
ble of  drawing  reasonably  correct  conclusions.     Grave  v.  Pembertony  71 

3.  Same, — Opinions  as  to  Value. — Upon  questions  of  value  a  non-pro- 
fessional witness  may  give  his  opinion.  It, 
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4.  Same, —  FoIm  tf  ^SsroioM. — The  opinion  of  a  'witness  may  be  taken  a» 
to  the  value  of  servvcee  rendered.  Ik, 

5.  OroBi'EramvMiinn, —  Wiinui  ExpUnning  on  Ee-EzaminaHon^ — ^Wbere  a 
witoess  is  asked  a  question  on  cross-examination  concerning  Ids  con- 
duct, or  action,  to  affect  his  statement  made  in  his  examination  in 
chief,  he  may  be  permitted  on  re-examination  to  explain  such  con- 
duct or  actions.  Wtstbrook  v.  AuUman,  Afitter  <£  Co.,  8S 

6.  Jfegaiivt  AlUgaiion. — Bwrden  of  Proof, — Where  the  plaintiff  grounds 
his  right  of  action  upon  a  negative  allegation,  the  establishment  of 
which  is  an  essential  element  m  his  case,  he  is  bound  to  proTe  it, 
though  negative  in  its  terms.  CKane  v.  Milkr^  1S6 

7.  When  Oamnlaiiv€,-^VeTbal  Adminum, — Cumulative  evidence  is  evi- 
dence of  the  same  kind  or  class  upon  the  same  point.  If  it  is  of 
a  different  kind,  although  upon  the  same  issue,  or  of  the  same  kind 
upon  a  different  issue,  it  is  not  cumulative.  If  verbal  admissions 
have  been  testified  to,  other  verbal  admissions  tending  to  establish 
the  same  question  are  cumulative.  Cooper  v.  JEUtt,  I4M 

8.  Action  for  Alienating  Wif^s  AffectionB. — In  an  action  for  alienating  the 
affections  of  plaintiff's  wife,  where  the  plaintiff  had  testified  in  chief 
that  he  had  witnessed  certain  acts  and  conduct  between  his  wife  and 
the  defendant,  a  question  asked  the  plaintiff  on  cross-examination  as 
to  whether  from  those  acts  and  conduct  he  inferred  adultery,  was  im- 
proper, as  calling  for  the>statement  of  a  conclusion,  and  not  a  fact. 

Adams  v.  Main,  2SS 

9.  Same, — AdmixMn  of, — Hatvden  Error. — Permitting  the  plaintiff,  in  an 
action  for  the  alienation  of  his  wife's  affections,  to  ask  a  witness  if 
she  had  ever  heard  the  neighbors  talk  about  his  wife  and  the  defend- 
ant going  to  a  show,  to  which  a  negative  reply  was  given,  if  error,  is 
harmless.  Ih, 

10.  Same — Where  the  plaintiff,  in  an  action  ^  lor  the  alienation  of  the 
affections  of  his  wife,  had  shown  that  while  the  children  were  sick 
their  mother  left  them,  and  accompanied  the  defendant  to  places  of 
amusement,  testimony  of  a  general  character  as  to  how  plaintiff's  wife 
treated  her  children  was  properly  excluded.  Ih, 

11.  Exfianaiion  of  Statements  Made  on  Groee- Examination. — Upon  a  re-direct 
examination  a  witness  may  properly  be  permitted  to  explain  state- 
ments made  by  him  on  cross-examination.  Lay  v.  Petty,  24I 

12.  Same. —  Wiineas. —  Value  of  Sei-vices.—li  is  competent  to  prove  valuee 
by  witnesses  who  have  a  knowledge  of  the  matter  in  controversy,  and 
a  proper  acquaintance  with  the  general  value  of  articles  or  things  of 
like  character.  Ih. 

13.  Declarations  of  One  of  Several  Conspirators,— 'Malicious  I\'OseeuHon. — In 
an  action  for  malicious  prosecution,  wherein  the  defendants  were 
charged  with  having  confederated  together  for  the  purpose  of  pro- 
curing the  indictment  and  conviction  of  the  plaintiff  upon  a  charge 
of  arson,  statements  made  by  one  of  the  conspirators,  in  the  absence- 
of  the  others,  and  after  the  termination  of  the  trial  for  arson  in 
plaintiff's  favor,  to  the  effect  that  he  had  been  induced  to  testify 
falsely,  are  admissible  against  the  one  making  the  statement,  but  not 
against  the  other  conspirators;  and  it  is  error  for  the  court,  upon 
the  request  of  such  other  conspirators,  to  refuse  so  to  charge  the  juiy, 
though  in  the  ruling  upon  the  admission  of  evidence  the  law  was 
stated  correctly.  Boberts  v.  KendaU,  959" 

EXECUTION. 

1.  Levy. — Posses&i<m. — A  sheriff  or  marshal  who  makes  an  authorised 
levy  upon  goods  under  an  execution  or  attachment  acquires  thereby 
a  special  property  in  the  goods  of  the  defendant,  on  which  the  levy^ 
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is  made,  and  the  officer  is  entitled  to  the  possession  and  control  of  the 

property  as  against  a  purchaser  from  the  execution  defendant  until 

.  the  writ  is  satisfied  or  the  leyj  abandoned.  BroiBn  y.  Loeick,  145 

2.  Same, — BeieiUion  of  Goods  by  Execution  DefendanL — Abandonment  qf  Levy, 
— ^The  fact  that  the  officer,  without  fraud,  has  left  the  goods  in  the 
care  of  the  execution  defendant,  will  not  constitute  an  abandonment- 
of  the  levy.  lb. 

^.  Same.— Receipt  by  Officer  qf  SubBc^uent  Writ.— Effect  o/.— When  property 
is  in  the  actual  or  constructive  possession  of  the  officer  by  virtue 
of  a  levy,  the  receipt  by  him  of  a  subsequent  writ  operates  as  a  con- 
structive levy  thereof  upon  the  property  so  in  his  possession.    lb. 

4.  Mortgaged  GkatteU. — Sale  of  on  Junior  Judgment. — Bights  (^Mortgagees 
Ignored. — ConsUMt. — Notice  of  Mortgage.  —  Where  personal  property 
mortgaged,  pledged,  or  assigned  is  levied  on,  the  levy  is  only  upon 
the  interest  which  the  mortgagor  has  in  such  property  after  the  pay- 
ment of  his  mortgage,  etc.,  or,  in  other  words,  upon  the  equity  of 
redemption,  but  for  the  purpose  of  the  levy  and  sale  of  such  interest 
the  officer  may  take  the  proper^  in  possession  as  against  both  the 
mortgagor  and  the  mortgagee.  It  is  the  duty  of  the  officer,  however, 
to  exercise  due  care  for  the  protection  of  the  interest  of  the  mort- 
gagee in  the  property,  and  he  is  prohibited  not  only  from  diverting 
such  property  from  the  security  of  the  mortgage,  but  from  doing  any- 
thing which  would  have  the  effect  of  diminishing  its  value  as  such 
security.  If  the  mortgage  has  been  duly  recorded,  the  officer  is  bound 
to  take  cognizance  of  the  same  without  any  other  notice. 

CoUins  V.  &aU^  ex  rtL,  54S 

5.  Same. — Action  upon  Offieer^s  Bond. — Meamre  of  Damages. — An  officer 
who  levies  upon  property  thus  mortgaged,  and  sells  it  upon  execu- 
tion, the  lien  of  which  is  junior  to  that  of  the  mortgage,  must  hold  it 
until  the  terma  of  the  mortgage  have  been  complied  with  by  the  pur- 
chaser, and  if  he  fails  to  do  this  he  is  liable  on  his  official  bond  for 
any  damage  sustained  by  the  mortgagee.  lb, 

6.  Same. — Indemnifying  Mortgage — ComplainL — Sufficiency  of.-^A  chattel 
mortgage  was  given  to  indemnify  the  mortgagees  against  any  loss 
on  account  of  their  being  sureties  on  certain  notes.  The  mortgage 
further  provided*that  the  mortgagor  was  bound  to  pay  the  notes  upon 
which  tne  mortgagees  were  sureties  at  a  time  certain,  fixed  in  the 
mortgage,  and  if  the  mortgaged  property  should  be  levied  on,  this,  as 
well  as  default  in  payment,  should  entitle  the  mortgagees  to  take  im- 
mediate possession  without  process  of  law,  and  the  same  should  be- 
come the  absolute  property  of  the  mortgagees.  The  mortgaged  prop- 
erty was  levied  upon  by  a  constable,  and  sold  to  satisfy  a  judgment 
against  the  mortgagor,  junior  to  the  mortgage,  and  the  property  was 
delivered  to  the  holders  of  the  junior  judgment  without  the  con- 
stable requiring  the  purchasers  to  comply  with  the  terms  of  said 
mortgage.  The  mortgage  had  been  duly  recorded.  A  suit  was  brought 
upon  the  constable's  bond  bv  the  mortgagees,  the  complaint  averring, 
in  addition  to  the  above  facts,  that  the  notes  on  which  the  mort- 
gagees were  sureties  were  due  and  unpaid,  and  that  the  mortgagor, 
the  principal  on  said  notes,  was  wholly  insolvent  and  unable  to  pay 
the  same. 

Held,  that  the  complaint  stated  a  good  cause  of  action  on  the  constable's 

bond. 
Heldf  also,  that  the  fact  that  the  mortgagees  had  not  paid  out  anything, 

on  account  of  their  suretyship,  did  not  constitute  a  defence  to  the 

action. 
Held,  also,  that  while  the  constable  had  nothing  to  do  with  psssing  upon 

the  question  involved  in  the  mortgage,  it  was  his  duty  to  nold  the  pos- 
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wnion  of  the  goods  until  these  questions  were  settled,  and  if  he  sooner 
surrendered  the  possession  he  did  so  at  his  peril. 
Mdd,  also,  that  the  constable  must  be  held  to  know  that  a  liabilitj  had 
accrued  to  the  mortgagees  by  the  terms  of  the  mortgage,  and  that  the 
purchaser  had  acquirad  nothing  at  the  sale  except  the  mortgagor's 
equity  of  redemption.  IL 

EXECUTORS  AND  ADMINISTRATOBa 
See  Dbcbdehtb'  Estatbb. 

EXEMPTION  FROM  EXECUTION. 

Boartnenkip  Property. — lAi&n  nf  EueuUon. — ^Where  a  judgment  is  recovered 
against  a  firm,  and  an  execution  issued  thereon,  and  thereafter  a  dis- 
solution of  the  partnership  takes  place,  and  tiie  partnership  prop- 
erty is  divided,  and  after  tne  dissolution  of  the  partnership  and  the 
division  of  the  partnership  property,  the  execution  is  levied  on  the 

eersonal  property  of  one  of  the  partners  which  had  been  set  aside  to 
im,  as  his  portion  of  the  partnership  property,  he  can  not  claim  the 
same  as  exempt  from  execution.  Robinaon  v.  HtigkeSf  117  Ind.  293^ 
distinguished.  Stale,  tat  rei..  v.  Dojh  ^^ 

EXHIBIT. 

See  Plbadiko,  4,  9, 10, 14. 

EXPERT  AND  OPINION  EVIDENCE. 
See  EviDSNOB,  2  to  4, 12. 

FACTORS  AND  BROKERa 
See  Contract,  2,  3. 

FARM  CROSSING. 
See  Railboad,  19,  20. 

FELLOW-SERVANT. 
See  Master  and  Sbrvant,  2. 

FENCE. 
See  Railroad,  15, 19,  20, 21,  27  to  29. 

FORFEITURE. 
See  Reooonizancb. 

FRAUD. 

See  Criminal  Law,  3 ;  Gift  ;  Insurance,  7, 9 ;  Principal  and  Surety^ 

2,3;  Taxation,  1,2. 

GIFT. 

See  Promissort  Note,  4. 

Obtained  hy  FS-aud. —  Who  may  Avoidi — Gifts  obtained  by  fraud  or  imposi- 
tion, as  a  rule,  are  voidable  only,  and  if  they  are  not  avoided  by  one 
who  has  been  especially  injured  by  the  fraud,  no  one  else  has  the 
right  to  complain.  No  one  may  avoid  a  transaction  for  frau^l  who 
was  not  injured  by  it.  NoniM  v.  Norris,  500 

GUARANTY. 

Construction  of, —  Continuing  Ouaranty. —  Right  of  Revocaiion, —  Notice. — A 
guaranty  in  the  words  ''  I  hereby  guarantee  the  payment,  when  due, 
of  all  bills  of  goods  sold,  or  that  mny  be  sold,  on  and  after  this  date, 
by  C.  &  Sons  to  B."  is  an  original,  or  absolute  guaranty,  and  is  also  a 
continuing  guaranty.  It  may  be  revoked  by  the  guarantor  upon 
notice ;  not  so  as  to  prejudice  the  other  party  in  so  far  as  he  has 
already  acted  upon  it,  but  as  to  other  or  additional  liability  thereaf- 
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ter.    The  notice  of  revocation,  unless  the  contract  of  guaranty  so 
proyides,  need  not  be  in  writing.  OondwU  v.  i2yan,  1 

HUSBAND  AND  WIFE. 

h  Action  for  Alienation  of  Wift^s  Affeetion$, — Brocf  of  AduUery  not  Beqmrtd, 
— An  action  by  the  husband  for  the  alienation  of  the  auctions  of  his 
wife  may  be  maintained  without  proof  of  adultery. 

AdoMB  y.  Mainy  iSS 

2.  Same. — Bom  <^  Action, — Proof  of  Peeaniaanf  Lon, — In  such  action  it  is 
not  essential  to  recovery  that  there  should  be  proof  of  actual  pecu- 
niary loss,  as  the  action  is  based  on  the  loss  of  tne  e&naortiwn,         lb, 

3.  Scone, — EvidcTice. — Insiruetiom. — An  action  for  the  alienation  of  a* 
wife's  afifections,  whether  adultery  is  charged  or  not,  is  an  action  for 
seduction,  within  the  meaning  of  section  601,  B.  S.  1881,  which  pro- 
vides that  in  a  suit  by  the  husband  for  the  seduction  of  his  wife,  the 
wife  shall  not  be  a  competent  witness ;  and  it  is  not  error  to  charge 
that  no  inference  is  to  be  drawn  for  or  against  either  party  from  the 
fact  that  the  wife  has  not  testified.  lb. 

4.  SamR, — Instntetion.^-ln  an  action  for  the  alienation  of  the  affections 
of  plaintiff  's  wife,  it  is  not  error  to  charge  that  if  the  defendant 
made  presents  to  plaintiff's  wife,  and  g^ave  her  other  attentions  with 
the  consent  of  the  husband,  with  no  evil  intent,  and  not  intending  to 
alienate  her  affections,  and  never  had  carnal  knowledge  of  her,  t^e 
plaintiff  can  not  recover,  even  though  as  a  consequence  of  such  acts 
she  conceived  a  fondness  for  him.  lb, 

INDEMNIFYING  MORTGAGE. 
See  ExBCunoN,  6. 

INDICTMENT. 
See  LffTOZiCATma  Liquor  ;   Malicious  Tbxbpabs. 

INFANT. 
See'CoMTBACT,  5. 

INFORMATION. 
See  CbihikaIi  Law,  2. 

INSTRUCTIONS  TO  JURY. 

See  BiLi.  OF  Ezoieftions,  3 ;   Husband  and  Wife,  3,  4 ;  Ikiurancb,  9 ; 
PBAcncE,  7, 9, 19  to  21 ;  Pbincipal  and  Agent,  8 ;  RsAii  Estate. 

1.  How  Made  Part  of  Record, — BUI  of  Exceptions. — In  order  that  instructions 
may  be  made  a  part  of  the  record,  without  a  bill  of  exceptions,  they 
must  not  only  be  excepted  to,  but  they  must  also  be  signed  and  filed. 
The  record  must  show  affirmatively  that  they  were  filed. 

Conduiti  V.  Pyan,  1 

2.  Same. — Failure  to  Sign. — Motion  for  New  Trial — Error  can  not  be  as- 
signed upon  the  overruling  of  a  motion  for  a  new  trial,  based  upon 
the  refusal  to  give  an  instruction  not  signed  by  the  party,  or  his  at- 
torney, asking  the  same.  lb, 

3.  Outside  hsuee. — Harmleas  Error. — An  instruction  outside  the  issues, 
but  in  harmony  with  the  defendant's  theory  of  defence,  is  a  harmless 
error,  although  containing  abstract  propositions  not  the  law. 

Boltz  V.  Smithy  4S 

4.  B^iiaal  when  Covered  by  Another  Instruction. — It  is  not  error  to  refuse  an 
instruction  covered  by  another  instruction  given  to  the  jury. 

Westbrook  v.  Aultman,  Miller  &  Co.fSS 

5.  Practice. — Oriminal  Law. —  BiU  of  Exceptions. — The  only   method  by 
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which  instructions  in  crimmul  cases  may  be  reviewed,  on  appeal,  ia 
bj  having  them  embodied  in  a  bill  of  exceptions. 

Oampbeil  v.  SUUe,  £06 

6.  Must  be  Appliealde  to  hsues» — Instructions  to  the  jury  must  be  appli* 
cable  to  tne  issues.  Myers  v.  Moore,  £S6 

7.  Beftjual  to  Give  Imitruetions. —  When  not  AvcdlabU  Error. — Where  the  ev- 
idence is  not  in  the  record,  the  refusal  of  the  court  to  give  an  instmc- 
tion  asked  for  by  one  of  the  parties  can  not  be  considered  on  appeal. 

Sheekg  Y.  FUlum,  Jf6S 

8.  Same. — Giving  of  Inairuetiotu. — Evidence  not  in  Record. — Where  the  evi- 
dence is  not  in  the  record,  the  judgment  will  not  be  reversed  for  the 
giving  of  instructions  unless  they  would  be  erroneous  under  any  poa- 
sible  state  of  the  evidence.  Ih. 

9.  SeUion  655,  R.  8. 1881,  Construed.^ Marginal  Memorandum  Muat  he  Signed 
by  Judge. — The  requirement  of  section  535,  B,  S.  1881,  that  the  en- 
dorsement on  the  margin  ezceptine  to  instructions  of  the  court  moat 
be  "signed  by  the  judge  and  dateo,''  is  riot  complied  with  when  the 
statutory  mememorandum  is  dated,  but  instead  of  being  signed  by 
the  judge  is  signed  by  the  appellant's  attorney.   Baldwin  v.  Smilh,  SSI 

INSURANCE. 

1.  Action  Upon  Policy. — Notice  of  Loss. —  Waiver  cf  Notice. — Averment  in 
Complaint. — Sufficiency  of. — In  an  action  upon  a  policy  of  insurance 
which  provided,  among  other  things,  that  the  insnred  should  give  the 
company  notice  of  any  loss  thereunder  forthwith,  and  furnish  proof 
of  such  loss  within  a  specified  time,  the  complaint  sufficiently  avers  a 
waiver  of  such  provision  when  it  shows,  by  necessary  implication, 
that  the  company  had  actual  notice  of  the  loss,  and  waived  further 
notice  and  proof  within  the  time  in  Which  the  insured  could  yet 
have  performed  the  conditions  and  saved  his  rights  under  the  policy. 

Phenix  Ins.  Co.  v.  IHckel,  SSS 

2.  Same. — Age  cf  Building  Insured. —  Warranty  as  to. — Where  the  insured 
in  an  application  for  insurance,  warranted  that  the  buildiug  was 
only  twelve  years  old,  there  was  no  breach  of  this  warranty  in  the 
fact  that  a  portion  of  the  material  used  in  the  reconstruction  of  the 
building  on  which  the  policy  was  placed  was  more  than  twelve  years 
old.  The  age  of  a  building  must  be  computed  from  the  date  of  its 
erection,  and  not  from  the  age  of  the  materials  used  in  constructing 
it.  lb. 

3.  Same. — Notice  of  Loss. — Delay  in  Giving. — Sufficient  Excuse  for. — ^The 
fact  that  the  adjuster  of  the  insurance  company  visited  the  scene  of  ^ 
the  conflagration  on  the  day  after  the  loss  for  the  purpose  of  obtain- 
ing information  relative  thereto,  and  at  that  time  informed  the  in- 
sured that  no  notice  or  proof  of  loss  need  be  furnished  by  him,  is  suf- 
ficient to  account  for  the  failure  of  the  insured  to  give  the  company 
written  notice  of  his  loss  until  fifty  days  after  the  loss  had  occurred. 

lb. 

4.  Same. — Receipt  of  Notice  — From  what  May  be  Inferred. — ^The  receipt  of 
the  notice  by  the  company  may  be  inferred  from  the  uncontradicted 
evidence  that  it  was  duly  mailed  in  an  envelope,  plainly  addressed 
to  the  insurance  company  at  its  general  office,  and  stamped  with 
sufficient  United  States  postage,  the  company  not  denying  its  receipt. 

/6. 

5.  Action  Upon  Policy. — Notice  of  Loss. — Performance  of  tkmditions. — Aver- 
ments in  Complaint  as  to. — Sufficiency  of. — In  an  action  upon  a  policy 
of  insurance  which  contained  a  provision  that,  "Persons  sustainini^ 
loss  or  damage  by  fire  shall  forthwith  give  notice  of  said  loss  to  the 


,    ' 
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« 

company,"  the  complaint  stated  that  the  plaintiff  had  **  performed  all 
of  the  conditions  on  his  part  to  be  performed,  and  on  the  16th  day 
of  May,  1890,  said  house  was  totally  destroyed  by  fire;  that  plaintiff 
immediately  thereafter,  on  the day  of  Jane,  1890,  notified  the  de- 
fendant of  said  loss,"  etc. 

AUy  that  the  general  averment  of  performance  in  the  complaint  would 
so  modify  the  specific  averment  as  to  the  time  when  notice  of  loss  was 
given,  as  to  require  the  blank  to  be  supplied  by  inserting  the  first  in- 
stead of  the  last  day  of  June.  ' 

Heldj  also,  that  it  could  not  be  said  as  a  matter  of  law  that  notice  of  loss 
given  fifteen  days  after  the  loss  occurred  was  not  given  within  a  rea- 
sonable time. 

Mddf  also,  that  the  averment  in  the  complaint  as  to  the. performance  of 
conditions  on  the  part  of  the  insured,  though  preceding  the  statement 
of  loss,  was  intended  to  apply  to  and  qualify  the  conduct  of  the  insured 
to  the  time  of  the  commencement  oi  the  action,  and  must  be  so  con- 
strued. Oermania  Fire  Ins.  Co.  v.  Dechctrd,  361 

6.  Same. — Foreign  Inmranee  Companies. — Notice  of  Lom  to, — Section  3770,  R. 
&  1881^  Cowirued. — Under  section  3770,  B.  S.  1881,  conditions  inserted 
in  insurance  policies  issued  by  foreign  insurance  companies  requiring 
ootice  of  loss  to  be  given  forthwith,  or  within  less  than  five  days,  are 
null  and  void.  The  insured  is  required,  however,  to  use  reasonable 
diligence  in  giving  notice  of  loss.  Tb. 

7.  Same. — Fraud  in  I^oeurement  of  Contract.-' Increase  of  Hazard, — Answer. 
— Fraud  and  misrepresentations  in  the  procurement  of  a  contract, 
when  pleaded  as  such,  will  not  authorize  its  overthrow  or  rescission, 
unless  they  relate  to  and  affect  some  material  feature  of  the  transac- 
tion. In  insurance  contracts,  only  that  can  be  regarded  as  material 
which,  from  a  business  stand-point,  may  have  influenced  the  insurer 
in  undertaking  the  risk.  An  answer  to  a  suit  upon  a  policy  of  insur- 
ance is  bad  which  avers  that  the  building  was  not  constructed  as  set 
forth  in  the  policy,  bift  which  fails  to  aver  that  the  hazard  was  in- 
creased thereby,  or  that  the  company  would  have  refused  the  risk,  or 
charged  a  higher  premium  ior  carrying  it  if  it  had  known'  the  truth. 

*       lb. 

S.  Same. — Building  Used  for  Specific  Purpose. —  Warranty  in  Policy  as  to. — 
A  statement  in  a  policy  of  fire  insurance  that  the  building  insured  is 
used  for  a  specific  purpose  amounts  to  a  warranty  that  it  was  so  used 
at  the  time  the  policy  was  issued,  but  it  does  not  warrant  the  con- 
tinuance of  such  use  during  the  existence  of  the  insurance.  Ih. 

9.  Same. — Change  of  Use. — Increase  of  Hazard. — Agreement  in  Policy  Cvn^- 
ceming.  —  Promissory  Warranty. — Fixiud.  —  Instructions  to  Jury.  —  The 
agreement  in  a  policy  that  the  assured  shall  not  subsequently  change 
the  nse  of  the  building  so  as  to  increase  the  hazard  is  a  promissory 
warranty,  the  substantial  breach  of  which,  either  with  or  without 
actual  fraud,  will  defeat  the  policy  without  regard  to  its  being  the 
cause  of  the  Toss.  Whether  a  particular  change  will  increase  the 
hazard  is  a  question  of  fact,  to  be  submitted  to  the  jury  under  proper 
instructions.  lb. 

10.  Same.— Destruction  by  Fire  Caused  by  Riot. — Answer. — Demurrer. — Where 
a  policy  of  insurance  provided  that  the  insurance  should  not  cover 
'*  any  loss  or  damage  by  fire  caused  by  means  of  an  invasion,  in- 
surrection, riot,"  etc.,  it  was  error  to  sustain  a  demurrer  to  a  para- 
graph of  answer  setting  up  the  defence  that  the  building  in  question 
was  destroyed  by  fire  by  means  of  a  riot,  the  evidence  showing  that 
^ve  masked  men,  in  the  night  time,  assembled  and  forcibly  broke  into 
the  building,  and  compelled  the  occupants  to  vacate  under  threats  of 
personal  violence,  and  then  burned  down  the  building.  lb. 
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INTENT. 
See  Cbitsltt  to  Anocai^  2. 

INTEREST. 
See  D^UAQES,  1. 

INTEBROQATOEIES  TO  JURY. 

Anwoen  io.'^^ttiumpLion  a»  to  Special  Finding, — Where  it  appeftn  tliat  the 
jory  returned  into  open  coart  their  answers  to  interrogatories  sub- 
mitted to  them,  and  the  interrogatories  and  answers  so  referred  to 
are  set  out  in  the  record,  each  answer  signed,  like  the  general  Ter- 
diet,  by  the  foreman,  it  can  not  be  presumed,  in  the  absence  of  any 
farther  showing,  that  the  court  thus  received  from  the  jury,  and  made 
part  of  the  record  of  the  cause,  answers  to  interrogatories  which  had 
not  been  submitted  properly  to  the  jury,  with  correct  instructions 
concerning  them.  BytrB  ▼.  Davia^  SST 

INTOXICATING  LIQUOR. 

See  Crimikax  Law,  5,  6. 

Judidal  Knowledge  as  to  what  i$. — Indictment, — Sufieieney  cf. — ^In  a  prosecu- 
tion for  the  unlawful  sale  of  whiskey,  an  indictment  is  sufficient 
which  alleges  '*  the  unlawful  sale  of  one  gill  of  whiskey,"  without 
alleging  that  the  whiskey  sold  was  intoxicating  liquor.  The  word 
"  intoxicating  *'  may  be  omitted  if  the  liquor  charved  as  having  been 
sold  unlawfully  is  such  that  the  court  judicially  knows  that  it  pos- 
sesses the  intoxicating  quality.  State  v.  Jonee^  121 

JOINDER  OF  CAUSES  OF  ACTION. 
See  P&ACTiCK,  3. 

JUDGMENT. 

See  Replevin,  1  to  3,  5. 

1.  Paarol  Evidence  Attacking  Judgment  Void  on  ite  Face, — Parol  evidence  at- 
tacking a  judgment  which  the  record  shows  on  its  face  to  be  void, 
though  incompetent,  does  not  prejudice  or  impair  the  rights  of  a 
party  claiming  under  it,  and  the  admission  of  such  evidence  is  not 
reversible  error.  StatCy  ex  rel.,  v.  Martin,  tO 

2.  Motion  to  Modify, — Bill  of  ExeeptioM — A  motion  to  modify  a  judgment 
can  only  be  presented  on  appeal  by  a  bill  of  exceptions. 

EvansvilUf  etc.,  B,  B,  Co,  v.  JFVanl;,  96 

3.  By  DefauUn — Belief  From, — Conflicting  Evidence, — Affidavits  ef  CowmiL — 
Where,  in  an  application  to  be  relieved  from  a  judgment  by  default 
for  a  failure  to  answer,  affidavits  are  filed  by  the  defendant  tend- 
ing to  show  that  while  the  defendant  did  not  comply  with  the  rule  to 
answer,  it  was  Agreed  that  no  default  should  be  taken,  and  counter- 
affidavits  are  filed  by  the  plaintiff  denying  that  there  was  any  such 
agreement,  a  ruling  denying  the  application  will  not  be  reversed. 

WeJde  V.  Bradleyy  HoUon  &  Co.^  S78 

4.  Same, —  Vacating. — While  the  statute  makes  it  the  imperative  duty  of 
the  court  to  set  aside  a  judgment  by  default  for  the  mistake,  inad- 
vertence, surprise  or  excusable  neglect  of  the  party  against  whom  it 
has  been  taken,  yet  whether  or  not  such  mistake,  inadvertence,  sur- 
prise or  excusable  neglect  has  been  shown  is  a  question  for  the  deter- 
mination of  the  court  from  all  the  evidence  given  for  or  against  tho 
a])plication;  and,  where  such  evidence  is  conflicting,  it  will  not  be 
weighed  on  appeal,  and  the  judgment  of  ^he  lower  court  will  be  sus- 
tained, as  in  other  cases  of  conflicting  evidenrce.  Ih, 

6.  Sanie. — Beplevin, —  Vaj'ianr.e. — Setlinq  Aside  Judgment, — Where,  in  an  ac- 
tion of  replevin,  a  judgment  is  rendered  for  the  property  described 
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Id  the  complaint,  or,  in  case  the  property  is  not  tamed  over,  for  its 
value,  ihe  fact  that  the  value  placed  upon  the  property  by  the  court  is- 
higher  than  that  averred  in  the  complaint  is  no  ground  for  setting 
aside  a  judgment  by  default.    (Section  6&8,  B.  S.  1881.)  16. 

6.  By  DefauU. — Belirf  iVom. — For  insufficient  grounds  for  relief  from  a 
judgment  by  default,  see  opinion.  Cresawell  v.  White,  SOS 

7.  Same. — The  fact  that  a  party  may  have  a  good  cause  for  a  continu- 
ance will  not  entitle  him  to  reliei  from  a  judgment  which  he  does 
nothing  to  avert.  lb. 

8.  Same. — Belief  F)rcm.—CoiwUer  Qaim  and  Set-Off. — A.  judgment  will  not 
be  set  aside  to  permit  a  defence  in  the  nature  of  a  counter-claim  and 
set  off  to  be  asserted.  lb. 

9.  By  Agreement. — Attomey^s  AvihoHiy. — The  employment  of  an  attorney 
in  a  cause  gives  him  the  power  to  agree  to  an  entry  of  judgment,  and 
binds  the  client  therein.  Ikvmbaugh  v.  N^er,  S79 

10.  Same. — Rdi^  from.— It  is  the  duty  of  a  party  to  know  when  his 
cause  stands  for  trial,  and  unless  he  exercises  reasonable  diligence 
in  being  present  and  making;  his  defence,  he  will  not  be  relieved  from 
a  judgment  taken  against  him.  lb. 

11.  Same. — SeUing  Aside. — Excusable  Neglect. — Affidavits. — Appeal. — Where 
affidavits  ana  counter-affidavits  are  submitted  on  an  application  to 
be  relieved  from  a  judgment  on  account  of  excusable  neglect,  they 
will  be  treated  as  ^aroi  testimony  or  depositions,  and  where  the  evi- 
dence they  contain  is  conflicting  it  will  not  be  weighed  on  appeal,  and 
the  decision  of  the  trial  court  will  stand.  lb. 

12.  Motion  to  Set  Aside. — Where  a  motion  to  set  aside  a  iudgment  is  over- 
ruled, and  the  appellant  claims  to  be  entitled  to  relief  under  section 
396,  B.  S.  1881,  but  it  does  not  appear  upon  what  ground  under  the 
statute  he  is  entitle  to  relief,  and  it  does  not  appear  from  an  exami- 
nation of  the  causes  assigned  in  the  motion  that  the  court  erred  in^ 
its  ruling  under  the  statute,  the  judgment  will  not  be  disturbed. 

City  of  La  Porte  v.  Organ,  625 

JUDICIAL  KNOWLEDGE. 
See  iNToxiGATma  Liquob. 

JURY. 

Speciaf. — Empanelling  o/.— Where  the  necessity  for  a  special  jury  had 
arisen,  and  was  being  acted  upon,  it  was  not  error  to  complete  the 
jury,  and  require  the  case  to  be  tried  by  it,  although  before  the  special 
jury  was  fully  empanelled  the  regular  jury  had  completed  its  labors 
ana  was  available.  Myers  v.  Moore,  226 

JUSTICE  OF  THE  PEACE. 

See  Pleadings  16 ;  Beplevin,  5. 

1.  New  Trial  After  Time  Limited  by  Stat-ate. —  Waiver. — Appearing  before 
a  justice  of  the  peace,  consenting  to  a  continuance  and  having  a 
cause  set  down  for  trial  are  a  waiver  of  any  objections  to  an  order  set- 
ting aside  a  former  judgment  and  granting  a. new  trial  therein,  made 
after  the  time  limited  by  statute  for  the  granting  of  a  new  trial.  Sec- 
tion 1487,  R.  S.  1881.  State,  ex  rel,  v.  Martin,  20 

%  Application  to  Allow  Appeal  to  Oireuit  Court.-^  Tried  of. — In  an  application 
in  the  circuit  court  to  allow  an  appeal  from  a  judgment  rendered  by  a 
justice  of  the  peace  more  than  thirty  days  previous  thereto,  an  issue 
can  not  be  tendered  and  tried  after  the  court  has  granted  leave  to 
appeal,  touching  the  facts  set  forth  in  such  application. 

Kreiie  v.  Stnilh,  64 
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3.  Same, — Demu/rrer, — Moiion  to  Dianiu  AppUoaiiein,--ln  such  cft»e  a  de- 
murrer can  not  be  filed  to  the  application;  the  proper  proceeding  ia 
to  move  to  dismiBS  the  application  for  the  appeal,  or  to  diamias  the 
appeal  after  it  is  grantea  and  perfected.  i&. 

4.  Samc-^Length  of  Time  AfUr  Judgment  Rendered^ — On  a  proper  show- 
'    ing,  length  of  time  will  not  deftat  the  application.  16. 

5.  Same,—OauiefnrApplie(Uion, — Suffieieney. — A  woman  residing  in  Ken- 
tucky, while  on  a  temporary  visit  to  this  State,  was  sued  beiore  a  jus- 
tice of  the  peaee,  and,  on  appearing  at  the  hour  set  for  trial,  was  in- 
formed that  the  cause  had  been  dismissed  and  costs  paid,  and  there 
was  no  necessity  for  her  remaining  any  longer.  She  departed.  The 
plaintiff  then  appeared,  defaulted  the  defendant,  filed  an  amended 
complaint,  obtained  judgment,  and  wrote  an  order  on  the  docket  not 
to  iBsue  an  execution  until  ordered  by  the  plaintiff.  Nine  years  after- 
wards the  plaintiff  filed  a  transcript  of  such  judgment  in  the  clerk's 
office  of  the  circuit  court,  caused  an  execution  to  be  issued  and  served 
on  the  defendant,  who,  for  the  first  time,  was  thus  apprised  of  the 
judgment  against  her.  She  filed  an  application  in  the  circuit  court  to 
be  allowed  to  appeal,  setting  out  these  facts  and  averring  that  she  did 
not  owe  any  part  of  the  debt  sued  upon. 

Hildf  that  the  application  was  sufficient.  Tb, 

KILLING  STOCK 
See  Bailboad,  14, 16, 19,  22,  23,  27  to  29. 

LANDLORD  AND  TENANT. 

Holding  Over.—Leaae. — Pleading, —  Where  a  tenant  holds  over  after  the 
expiration  of  his  written  lease,  and  the  landlord  and  liis  grantee  re- 
ceive rent  from  the  tenant,  another  tenancy  is  created  of  equal  length 
and  upon  the  same  terms  and  conditions ;  and  such  written  lease  is 
not  the  foundation  of  an  action  for  possession  of  the  land  and  dam- 
ages for  holding  over.  DvJIy  v.  Cbrnon,  S07 

LEASE. 

See  Landlord  and  Tenant. 

1.  Contract  to  Clear  Land. —  Use  cf  Land  in  Pajfment. — Lessee  Dispontaaed 
by  LeMor. — Damages. — If  a  land-owner  agrees  to  let  his  uncleared  land 
for  a  certain  term,  in  consideration  of  which  the  lessee  agrees  to 
clear  it  and  looks  to  the  crops  he  may  raise  during  such  term  for  his 
remuneration,  he  may  recover  in  money  the  rental  valaeof  the  unex- 
pired term  of  the  lease,  if  he  be  ejected  by  the  lessor. 

Oarier  y.  Lacy,  54 

2.  Same. — Amount  of  Damages. —  Time  of  Bringing  Action. — In  such  case 
the  lessee  is  not  bound  to  wait  until  the  expiration  of  the  time 
the  lease  has  to  run,  but  may  commence  an  action  as  soon  as  he 
is  evicted,  and  recover,  if  he  has  fully  cleared  the  land  according  to 
his  contract,  the  full  rental  value,  less  the  value  of  rent  received.  lb. 

LEVY. 
See  Execution,  1  to  3. 

LICENSE. 

1.  Pleadinq. —  When  Plaintiff'  Granted  the  License. — A  license  from  the 
plaintiff  to  do  the  acts  alleged  in  the  complaint  must  be  specially 
pleaded.  Boltz  v.  Smithy  4S 

2.  Same. — Pleading. —  Where  Stranger  Clrantedthe  License. — A  license  from 
a  stranger,  in  an  action  for  trespass  to  real  estate,  may  be  proved  un- 
der the  general  denial.  16. 
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LIMITATION  OP  ACTIONS. 
See  Statutb  of  Limitations. 

MALICE. 
See  PiiSADiHO,  12. 

MALICIOUS  PROSECUTION. 
See  EviDSNCEy  13. 

MALICIOUS  TRESPASS. 

Ikter^aion  of  Property.— SuMcieney  of  IndUtmerU.'—Iti  a  prosecution  for  ma» 
licioas  trespass  to  a  church  building,  an  indictment  sufficiently  de- 
scribes the  Duilding  which  shows  it  to  have  been  a  church  building, 
and  to  have  been  located  in  the  county  where  the  injury  is  charged 
to  have  been  committed,  and  where  the  indictment  was  returned. 
The  particular  situation,  or  minor  locality  of  the  property  injured, 
does  not  constitute  a  part  of  the  statutory  description,  or  an  essen- 
tial ingredient  of  the  offence.  (hiler  y.  i^aiCf  Itt 

MARRIED  WOMAN. 

Ocmtrad  of  Swretykhip. —  WhaiiM  Not, — ^A  note  executed  by  a  married  woman 
to  pay  for  a  transcript  to  appeal  a  case  wherein  her  husband  is  a 
party,  the  reyersal  of  which  will  give  priority  to  junior  liens  held 
by  heron  his  real  estate,  is  not  a  "contract  of  suretyship"  within  sec* 
tion  5119,  R.  S.  1881.  Momingatar  v.  Hardwiek,  4^1 

MASTER  AND  SERVANT. 

1.  AatumpUon  of  Buk.—Mastti'i  Dviy  to  J^ovide  Safe  AppHanees  and  Suf' 
rowndinff$. — While  a  servant  assumes  all  of  the  incidental  risks  of  his 
employment,  and  those  which  are  patent  and  within  the  reasonable 
range  of  his  observatien,  at  the  same  time  the  master  undertakes  to 
exercise  reasonable  care  and  diligence  to  provide  him  with  safe  ap- 
pliances and  surroundings.  And  the  servant  may  rely  upon  the  fact 
that  the  master  has  performed  his  duty  in  that  regard  until  he  has 
information  otherwise.  EvanwiUCf  etc.,  R.  R.  Co.  v.  Doan,  4^S 

2.  Ineamerienced  Servant. — Dangerous  Undertaking. — Employer's  Negligence. 
— FeUow-SenxnU. — An  employer  who  sets  a  boy  sixteen  years  of  age 
at  a  dangerous  undertaking,  knowing  that  he  lacks  the  strength  and 
skill  necessary  to  do  it  safely,  is  guilty  of  negligence.  The  employer 
can  not  exculpate  himself  by  claiming  that  the  employee  wa.  directed 
where  to  work  by  a  fellow- servant.    NoblesvilUjetCf  Co.  v.  Yeoman,  6tl 

MEASURE  OF  DAMAGES. 
See  Damages,  3. 

MECHANIC'S  LIEN. 

Action  to  Enforce. — Sub-ConJLraclor. — Notice  to  Owner. — Copy  of  Need  not  he 
Filed  vM  Complaint. — In  an  action  by  a  sub-contractor  to  enforce  a 
mechanic's  lien,  it  is  not  necessary  that  the  plaintiff  should  file  with 
his  complaint  a  copy  of  the  notice  sent  to  the  owner  of  the  build- 
ing, as  such  notice  is  not  the  foundation  of  the  action. 

Adamson  v.  Shaner,  448 

MUNICIPAL  CORPORATION. 

1.  Safety  of  Streete  for  Passage. — It  is  the  duty  of  a  city  to  keep  all  its 
streets  and  alleys  in  a  reasonably  safe  condition  for  travel,  so  as  to 
not  endanger  the  person  or  property  of  one  lawfully  using  the  way 
for  passage.  OUy  of  Fort  Wayne  v.  Paitersonf  S4 

2.  Same. — Notice  of  Defect. —  VPTien  Need  not  be  Shoum. — If  a  defect  in  a 
street  is  not  caused  by  the  municipal  corporation,  or  is  the  result 
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of  its  neglect  to  repair  the  streetj^  it  is,  in  general,  not  liable,  nnlees 
it  had  actual  or  constructiTe  notice  of  the  defect ;  but  if  the  defect  is 
attributable  to  the  act  of  the  corporation  itself,  it  is  not  necessarj  to 
show  that  it  had  notice.  IK 

8.  Same.'^Oontlrwtive  Naiee.--Lmgih  <^  Tme.'-'Whai  U  Si^fUimU^^W^ 
length  of  time  is  sufficient  to  chax^  a  city  with  constmctiTe  ootioe  is 
usually  a  question  of  fact  for  the  jury.  1 6. 

4.  Improvemenii, — Drfeetwe  Dnxinagt. — Liability. — In  an  action  against  a 
city  for  damages  for  wrongfully  collecting  a  large  body  of  surface 
water  upon  a  public  alley,  by  artificial  means,  without  providing 
any  outlet  therefor,  whereby  the  plaintiff's  premises  were  overflowed, 
the  complaint  alleged  that  the'  defendant  wrongfully  excavated 
alongside  of  the  plaintiff's  house  in  said  alley,  a  hole,  and  caused  to 
be  drained  therein  Uie  water  falling  and  flowing  upon  said  alley, 
without  providing  any  outlet  therefor,  thereby  causing  said  hole  to 
fill  up  with  water  and  overflow  plaintiff's  cellar,  etc. 

Seldf  that  the  complaint  sufficiently  showed  that  the  city  was  engaged  in 
a  municipal  undertaking  from  which  the  alleged  injury  result^. 

City  of  New  Albany  v.  Bay,  SSI 

5.  Same. —  Untki^ul  PUm, — ^The  work  was  done  according  to  the  terms  ot 
the  contract,  and  the  imperfection  was  in  the  plan,  and  not  in  its 
execution. 

JSeld,  that  the  city  was  answerable.  *    i&. 

0.  D^Bctive  Drainage. — Failttre  to  Prwide  Drainage. — Liability  qf  Town. — 
A  ditch  was  established  by  decree  of  court,  upon  petition  of  a  prop- 
erty-owner. The  ditch  in  part  ran  through  a  town,  but  the  town 
had  nothing  to  do  with  its  construction,  and  never  repaired  it  or 
drained  into  it,  and  had  no  relation  to  it  save  that  the  greater  por- 
tion thereof,  if  not  all  of  it,  so  far  as  it  was  completed,  was  within 
the  corporate  limits,  and  the  town  had  been  assessed  for  benefits  to 
certain  of  its  streets  and  had  paid  such  assessments. 

JEUdj  that  the  owner  of  property  in  the  town  which  was  damaged  by  rea- 
son of  defects  in  said  ditch  could  not  maintain  an  action  against  the 
town,  since  a  municipal  corporation  is  not  responsible  for  failure  to 
exercise  its  power  to  provide  drainage.     Town  of  ManticeUo  v.  Far^  481 

7.  LiabilUy  for  Injury  Oaiuaed  by  ObslrueHons  on  Sidewalk. — Flaading. — In 
an  action  against  a  town  for  personal  injury  occasioned  by  obstruc- 
tions on  a  sidewalki  the  complaint  alleged  that  a  certain  railroad  com- 
pany, with  full  knowledge  of  the  town,  negligently  obstructed  a  aide- 
walk  adjoining  certain  real  estate  controlled  and  owned  by  said  rail- 
road company  in  said  town,  by  causing  to  be  placed  thereon  a  large 
number  of  rolls  6f  barbed  wire,  obstructing  and  rendering  passage 
over  the  sidewalk  dangerous  to  travellers  passing  thereon. 

Seldy  that  it  was  sufficiently  alleged  that  the  place  where  the  wire  lay 
was  a  public  sidewalk,  although  the  name  of  the  street  was  not  al- 
leged. Town  of  BoaedaU  v.  Ferguson,  S96 

8.  Same. — Knowledge  of  Obstruction. — In  such  actioiv,  where  there  is  no 
evidence  that  the  town  had  notice  of  the  alleged  obstruction  of  the 
sidewalk,  or  that  facts  existed  from  which  notice  thereof  may  have 
been  reasonably  inferred,  or  that  there  were  circumstances  from 
which  the  alleged  obstruction  ought  to  have  been  known  and  rem. 
edied,  a  judgment  for  plaintiff  will  be  reversed.  26. 

NEGLIGENCE. 
See  CotmTY ;  Master  and  Servant,  2 ;  Township. 

1.  Personal  Injury. —  When  Action  will  lAe. — Complaint. — A  complaint  for 
personal  injury  through  negligence  must  show  a  legal  duty  or  obliga> 
tion  of  the  defendant  toward  the  person  injured  existing  at  the  time 
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and  place  of  the  injary,  which  the  defendant  failed  to  perform  or  ful- 
fil, and  that  the  injury  was  occasioned  by  such  failure. 

Thide  v.  MeMcmUy  ISS 

2.  Scant, — ProUdion  of  PremUa, — Owner  not  Under  Obligation  to  Licensee, — 
The  owner  or  occupant  of  premises  is  not  under  any  legal  duty  to  keep 
them  free  or  safe  from  the  danger  of  obstructions,  pitfalls,  excava- 
tion, trap-doors  or  openings  in  floors  for  persons  who  go  upon,  into  or 
through  the  premises,  not  by  his  invitation,  express  or  implied;  but 
for  their  own  pleasure  or  convenience,  though  by  his  acquiescence  or 
permission,  and  who,  therefore,  are  mere  licensees.  Such  a  visitor 
enjoys  the  license  subject  to  the  attendant  risks.  -  lb. 

8.  Same. — FUading. — Complaint. — Insuffideney  of. — A  complaint  for  per- 
sonal injury,  through  negligence,  is  insufficient  which  stated  that  the 
defendants  invited  the  public  to  visit  the  building,  where  the  injury 
occurred,  for  the  purpose  of  trade,  and  that  it  was  a  place  of  public 
resort  for  such  purpose ;  that  the  plaintiff,  while  properly  and  neces- 
sarily in  said  building,  without  fault  on  her  part,  fell  through  a  hatch- 
way |  located  in  that  part  of  the  store-room  used  as  a  walkway,  and 
where  the  customers  of  the  defendants  would  and  did  naturally  go  in 
trading  and  inspecting  their  goods,  but  which  fails  to  show  that  the 
plaintiff  was  one  of  the  class  of  persons  so  invited  to  visit  the  prem- 
ises. If  the  complaint  be  considered  sufficient  to  show  that  the 
plaintiff  was  not  a  trespasser,  it  can  not  be  regarded  as  showing  that 
she  was  in  the  place  of  danger  by  invitation  of  the  defendants,  or  as 
showing  more  than  that  she  was  a  mere  licensee.  lb, 

4.  It^wry  to  Bailroad  Employee. — Conlributory  Negligenee. — Heading. — In 
an  action  against  a  railroad  company  for  the  negligent  killing  of 
a  brakeman  in  its  employ,  the  complaint  alleged  that  the  company 
had  Diligently  and  unskilfully  placed  a  window  on  the  top  oi  the 
caboose,  at  the  rear  end  of  the  freight  train  on  which  the  brakeman 
was  employed,  so  near  the  front  end  of  the  caboose  that  he  could  not 
climb  out  on  the  top  of  the  caboose  without  falling  between  the  cars ; 
that  it  was  the  duty  of  the  brakeman  to  set  the  brakes  at  all  stations 
where  his  train  was  required  to  stop,  and  that  in  attempting  to  go 
to  his  post  of  duty  by  the  usual  way,  which  was  through  the  window, 
he  fell  between  the  cars,  and  was  killed,  without  negligence  on  his 
part. 
Held,  that  the  complaint  did  not  show  that  the  brakeman  was  absent  from 
his  place  of  duty,  within  the  meaning  of  the  law.  when  he  lost  his 
life.  LouiamlUy  etc,  B.  W.  Go.  v.  H06&8,  44^ 

6.  DroudmaU  Oium. — LiabUiiy. — Where  two  causes  combine  to  produce  an 
injury,  both  of  which  causes  are  proximate  in  their  character,  the 
one  being  the  result  of  culpable  negligence,  and  the  other  an  occur- 
rence as  to  which  neither  party  is  at  fault,  the  negligent  party  is 
liable,  provided  the  injury  would  not  have  been  sustained  but  for 
such  negligenee.  Chimes  v.  LouieviUe,  etc.,  JR.  W.  Oo,,  67S 

NEWLY-DISCOVERED  EVIDENCE. 
See  New  Tbial^  1  to  3,  5  to  9. 

NEW  TRIAL. 
See  JtJsnoE  of  the  Peace,  1. 

1.  Newly-Diecovered  Impeaching  Evidence. — A  new  trial  will  not  be  granted 
on  newly-discovered  evidence  to  impeach  or  contradict  evidence  given 
at  the  trial.  Qreen  v.  BecJmer  S9 

2.  Neu^' Discovered  Evidence. — DiHgence. — On  an  application  for  a  new 
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trial  becaiiM  of  newlj-discovered  evidence,  it  must  be  shown  that 
diligence  before  the  trial  was  used  to  discover  and  obtain  it. 

BoUa  y.  Smiik,  4S 

8.  Same,^'(humUaiwe  Endemoe,'^iyobabU  Chanffc  (^  BetulL — A  new  trial 
will  not  be  granted  on  newly-discovered  evidence  that  is  merelj  cnm- 
olative^  nor  apon  evidence  that  would  not  probably  change  the  re> 
salt.  Ih. 

4.  Improper  SuUemmU  of  CounteL — How  Made  ffarf  of  Bseord. — Statements 
improperly  made  by  counsel  in  his  address  to  the  jary  can  only  be 
brought  into  the  record  by  a  bill  of  exceptions.        Hood  v.  T^fner,  51 

5.  Newly'DiKOverod  Evidence,-- Cumuiaiive  or  Corroborative  Evidence, — A 
new  trial  will  not  be  granted  because  of  newly-discovered  evideo'^ 
that  kB  merely  cumuTative,  or  corroborative  of  the  testimony  of  a 
witness  who  has  testified  on  the  trial :  nor  for  evidence  that  would  not 
probably  change  the  result.         WeaUtrook  v.  A^ltmam^  Miller  A  Co^  8S 

0.  Saane. — Oow^Ur'AfidamU* — ^Upon  a  motion  for  a  new  trial  becaose 
of  *newly-discovered  evidence,  counter-affidavits  may  be  filed.  Jb, 

7.  Newdu-Diacovered  Evidenet. — Submiaaion  tt  AfidavU, — A  new  trial  will 
not  be  granted  on  the  ground  of  newly-discovered  evidence,  where 
the  affidavit  of  the  proposed  witness  is  not  submitted,  but  tiie  court 
is  asked  to  give  the  party  applying  till  the  next  term  to  produce 
it.  AUnruoH  v.  Saliaman^  139 

8.  Same. — Where  the  evidence  is  not  in  the  record,  and  the  Appellate 
Court  is  unable  to  ascertain  whether  alleged  newly-discovered  evi- 
dence is  merely  cumulative,  or  would  likely  produce  a  difierent  re- 
sult, the  overruling  of  a  motion  for  a  new  trial  on  that  ground  will 
not  be  set  aside.  Ih 

9.  Nen^y-Diaeovered  Evidence, — Where  the  evidence  is  not  in  the  record, 
and  the  Appellate  Court  is  unable  to  ascertain  whether  alleged 
newly-discovered  evidence  would  likely  produce  a  difierent  result,  or 
is  merely  cumulative,  an  order  denying  a  motion  for  a  new  trial  on 
that  ground  will  be  affirmed.  ^     Waller  v.  UU,  219 

10.  Motion  for, — Exeeeeive  Damagee. — The  assignment  in  a  motion  for  a 
new  trial  that  the  verdict  is  contrary  to  law  does  not  raise  the  question 
that  the  amount  of  recovery  was  too  large.  Sheeke  v.  FWon,  t&t 

NON  EST  PACTUM. 
See  Promibsoby  Note,  1. 

NOTICE. 
See  GcABANTT ;   Insukancs,  1,  3  to  6 ;    Mbchakic's  Likn  ;  Municipai. 

COBPO&ATION,  2,  3. 

NUNC  PRO  TUNC  ENTRY. 
See  BiiiL  OF  Ezcxptiohs,  4. 

OBSTRUCTION  OP  HIGHWAY. 
See  Railroad,  25,  26,  30. 

OBSTRUCTION  OF  SIDEWALK. 
See  Municipal  Corporation,  7,  8. 

OFFICIAL  BOND. 
See  ExscunoN,  6 ;  Unitisd  States  Mabshai^  1  to  Si 

PARTIES. 
See  Practice,  23 ;  Tenants  in  Common. 

1.  Action  on  AceounL—Aseignment  Without  Endoraement  in  Wriiingr^Demurrcr. 
— In  a  suit  upon  an  account  alleged  to  have  been  assigned  to  the  plain- 
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^^'•^:  tiff,  but  not  \>j  endonement  in  writing,  the  complaint  is  subject  to  a 

^}^  demurrer  for  defect  of  parties  defendant  if  the  assignor  is  not  made 

f  Ec^^i  y  a  party.    Section  276,  K.  a  1881.  Wataon  y.  Ckmwell,  618 


PARTITIOM  PENCE. 

Omirtfttilion  for, — Repairt. — A  fence  was  erected  by  the  plaintiff  to  repair 

'  hoefij^  ^^^  replace  an  old  fence  for  the  purpose  of  enclosing  his  land.    No 

(^  ^^'  /^  portion  of  the  old  fence  was  nearer  the  defendant's  land  than  five 

%^'^  leet.    The  greater  portion  of  it  was  from  165  to  330  feet  away,  and 

parts  of  it  were  nearly  one-eighth  of  a  mile  distant  from  the  defend- 
^''^  ^'  ant's  land.    The  defendant  never  agreed  that  the  old  fence  should 

"^;^^-  >;>  be  a  partition  fence,  or  that  he  would  repair  it.    He  had  never  re- 

*^  -^  paired  it  or  joined  any  fence  to  it. 

-'^••J  T:  J9e2d,  that  it  was  not  a  partition  fence,  and  that  the  defendant  was  not 

*"  -t^.  liable  to  the  plaintiff  for  any  portion  of  the  expense  of  repairing  it. 

'^r  ^^ ,  As  to  what  constitutes  a  partition  fence,  and  the  law  goyeming  the 

rceiLei  division  of  expense,  see  sections  4848-4866,  B.  S.  1881. 

A  c^  .  Bym  y.  Dam,  S87 

r  -r  PARTNERSHIP. 

;'  '^^  ^  See  Exemption  from  Exeoutiok. 

^v^  PATENT. 

[  ::■> : .  InehoaU  BigJU  in  nuxy  be  Sold, — An  inchoate  ri^ht  in  an  inyention,  or  an  in- 

terest in  it,  before  letters  patent  are  issued,  is  the  subject  of  sale, 
and  famishes  a  sufficient  consideration  for  a  note  or  other  contract. 

W€U9on  V.  Deedt.  76 
PAYMENTS. 

'^^^  1,  Appropriation  of  by  Debtor  or  Ortditor. — Appropriation  by  Law, — Separate 

■f, .  Aeeounie. — Inicntion  of  Debtor, — A  debtor  who  owes  his  creditor  money 

on  distinct  and  separate  accounts,  or  debts,  may  direct  his  payments 
to  be  applied  to  either,  as  he  pleases.  If  he  omits  to  make  any  such 
appropriation,  then  the  creditor  has  the  right  to  apply  the  payments 
to  such  debts  due  to  him  by  the  debtor  ns  he  may  choose.  If  the  debtor 
pay  with  one  intention,  and  the  creditor  receive  with  another,  the 
intent  of  the  debtor  must  govern.  Neither  party  can  claim  the  right, 
howeyer,  to  make  an  appropriation  after  a  controversy  has  arisen.  If 
neither  party  make  a  specific  fippropriation,  the  law  will  apply  it 
'*  according  to  its  own  notion  of  the  intrinsic  equity  and  justice  of 
the  case,'*  but  seeking  always  to  ascertain  the  intention  of  the  debtor, 
which  intention,  if  it  can  be  ascertained,  must  prevail. 

ConduUt  y.  Ryan^  1 

2.  Samti — Oeneral  Aeeouni. — Entry  of  Payments, — Inference  <^  Law, — When 
both  parties  concur  in  the  entry  of  the  payments  upon  a  general 
account,  without  specific  appropriation,  the  lawinfe^  an  intention  on 
the  part  of  both  that  they  shall  satisfy  the  charges  therein  in  the 
order  of  their  entry,  and  they  will  be  so  applied  unless  some  con- 
trolling equity  requires  a  different  disposition.  An  appropriation 
may  be  implied  from  circumstances.  lb, 

3.  Same. — JRunmng  Account. — Absence  of  Appropriation  by  Parties, — Appro- 
priation by  Law. — Chiaranty. — Where  there  is  no  appropriation,  either 
express  or  implied,  the  law  will,  in  running  accounts,  make  the  ap- 
propriation according  to  the  order  of  time  in  the  items  in  the  ac- 
count, the  first  item  on  the  debtor  side  being  the  first  discharged  by  the 
first  item  on  the  credit  side.  This  rule  will  apply  although  part  of 
the  account  is  governed  by  guaranty,  or  surety.  The  rule  that  pay- 
ments not  otherwise  appropriated  by  the  parties  will,  by  the  law. 

Vol.  3.— 40 
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be  appropriated  to  the  most  precarious  lecuritj  does  not  apply  to  the 
case  of  a  running  account.  £b. 

4.  I^egumption/rcm  Lapse  tf  Tirut, — ^A  mere  lapse  of  time  less  than  the 
period  of  twenty  years,  when  the  suit  is  on  a  note  executed  previous 
to  1881,  does  not  raise  a  presumption  of  payment  or  bar  an  action 
on  the  note.  Sfmiih  y.  McDqimM^  J^B 

PENALTY,  ACTION  TO  REOOVEB. 
See  Taxation,  1  to  4,  7. 

PLEADING. 

See  Appbllatb  Coubt,  4 ;  Assault  and  Battery,  4 ;  Contract,  8 ; 
County  Cokmissionebs,  J ;  Decedents'  Estates,  2, 11 ;  Insurance, 
1,  5,7,10;  Landlord  AND  Tenant ;  License;  Mechanic's  Lien; 
Municipal  Corporation,  7 ;  Neolioen'ce,  1,  8;  Parties;  Princi- 
pal AND  Surety,  1;  Promissory  Note,  8,  9;  Railroad,  14,  16; 
ScHooi^,  1,  3 ;  Taxation,  1  to  4,  7 ;  Usury. 

1.  Thtovy, — CSompiaifU  amd  Triol  Musi  I^^oeeed  l^xm.— A  complaint  must 
be  drawn  on  a  distinct  and  definite  theory ;  and  upon  that  theory  the 
case  must  stand  or  fall.  Ocaier  v.  Laeiff  64 

2.  Condition  Precedent, — Pleading  by  Statute  or  C<mmon  Loud  AUofoed, — 
Specifieations, — An  allegation  •  of   performance  of   all  the  conditions 

generally  is  sufficient  under  the  statute ;  but  if  the  pleader  choose,  as 
e  may,  to  pursue  the  common  law  mode  of  pleading  the  facts  con- 
stituting performance,  he  must  be  sufficiently  accurate  and  specific  in 
his  averments  to  comply  with  the  requirements  of  the  common  law. 

Watson  V.  Dead,  75 

3.  Same, — Condition  Precedent, — See  opinion  for  what  was  a  sufficient 
compliance  with  a  condition  precedent  to  render  the  defendant  liable 
on  a  contract.  lb, 

4.  Exhibit. — Judgment, — Where  a  judgment  or  decre^  is  the  foundation  of 
the  action,  it  is  not  necessary  to  file  a  copy  of  it  with  the  complaint. 

EvawmUe,  etc,  R,  R,  Co,  ▼.  Frank,  96 

'  5.  CompHaini, — jPVrs^  Qt<««lum«(2  an  AppeaL. — Defects  Cured  by  VerdieL — 
Where  the  sufficiency  of  a  complaint  is  first  questioned  on  appeal, 
an  intendments  are  taken  in  favor  of  the  pleading,  and  if  facts  snf- 
cient  are  stated  to  bar  another  suit  for  the  same  cause  of  action, 
the  finding  of  the  court  or  the  verdict  of  the  jury  cures  all  other 
defects,  and  the  complaint  will  be  held  sufficient  to  uphold  the  judg- 
ment Duffy  ▼.  Carman,  S07 

6.  CompUxint, — Motion  to  Make  More  Certain. — If  a  complaint  is  not  suffi- 
ciently explicit  in  statement,  the  defendant's  remedy  is  by  a  motion  to 
make  more  certain,  and  not  by  demurrer. 

Sluyter  v.  Union,  etc,,  Ins,  Co.,  SIB 

7.  Description  of  Real  Estate, — Complaint — Amendment, — Where  premises 
are  described  in  a  complaint  as  having  eighty  feet  front  on  a  certain 
street,  but  from  other  dimensions  given  it  is  evident  that  the  pleader 
intended  to  say  eighteen  feet  instead  of  eighty,  the  Appellate  Court 
will  presume  the  complaint  to  have  been  amended  to  correspond  with 
the  proof.  Qoodbub  v.  SAeUer,  S18 

8.  Same, — Description  of  Real  Estate, — Rules  that  Oovem, — In  considering 
the  description  of  real  estate  in  a  pleading  or  instrument,  the  courts 
will  be  controlled,  first,  by  the  monuments;  second,  by  the  metes  and 
bounds ;  and,  lastly,  by  the  designated  quantity.  lb. 

9.  Same, — Conflict  Between  Exhibit  and  Complaint. — Description  in  EzkiJbii 
Contnds, — Where  there  is  a  conflict  between  a  description  in  a  com- 
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plaint  and  that  contained  in  an  exhibit,  properly  filed  with  thes;om* 
plaint,  the  description  contained  in  the  exhibit  will  control.  J&. 

10.  InsirumerU  Filed  toiih  Complaint, — Not  Neeettary  to  File  vnih  Answer.-^ 
Where  an  instrument  is  made  the  basis  of  an  action,  and  is  set  out 
with  the  complaint,  it  is  not  necessary  to  set  it  oat  with  an  answer 
based  upon  any  of  its  conditions  or  provisions. 

Qermania  Fire  Ine.  Cb.v.  Dedtardy  361 

11.  Must  Proceed  Upon  Definite  Theory, — Every  pleadin^;^  must  proceed  upon 
some  definite  theory,  and  its  sufficiency  must  be  determined  by  the 
theory  upon  which  it  proceeds.  Its  theory  must  be  determined  from 
its  general  character  and  scope.  Thompeon  y.  SUnU^  ex  rd.,  S71 

12.  Same, — AlUgationa  as  to  Malice, — How  Construed, — When  in  legal  plead- 
ings the  defendant  is  charged  with  having  wrongfully,  unlawfully, 
or  maliciously  done  the  act  complained  of,  the  woras  are  only  words 
of  vituperation,  and  amount  to  nothing  unless  a  cause  of  action  is 
otherwise  alleged.  lb. 

13.  Complaint, — Action  by  Physician  for  Services, — Where,  in  an  action  to  re- 
cover for  medical  services,  rendered  the  defendant  by  the  plaintiff, 
the  complaint  alleges  that  the  *'  defendant  is  indebted  to  him''  (the 
plaintiff)  ^*  for  medical  treatment  to  himself  and  servants  rendered 
by  plaintiff  at  said  defendant's  request,"  an  objection  that  the  com- 
plaint charges  that  the  services  were  rendered  by  the  plaintiff  for  the 
plaintiff  is  technical,  and  is  not  available  on  appeal. 

Devenbaugh  v.  ^t/cr,  379 

II.  ComplainL — Copy  of  Account, — ExMbii, — Where  the  account  sued  on  is 
set  out  or  described  in  the  body  of  the  cdfai plaint,  it  is  not  necessary 
that  any  more  particular  statement  be  filed  as  an  exhibit,  unless 
called  for  by  special  motion.  Under  such  circumstances  a  demurrer 
to  the  complaint  would  not  be  well  taken.        Adamson  v.  ShancTf  44^ 

15.  Same, —  Uneertainby  in, — ^Uncertainty  is  not  generally  a  ground  for 
demurrer,  unless  the  pleading  is  so  vague  as  not  to  state  a  cause  of 
action  or  ground  of  defence.  lb, 

16.  Complaint  before  Justice  if  the  Psace. — A  complaint  in  a  cause  originat- 
ing before  a  jastice  of  the  peace  is  good  if  it  contain  enough  sub- 
stance to  bar  another  action  for  the  same  demand. 

•  Watson  V.  ConweUy  618 

17.  FUa  in  AbaiemenL —  ViokUion  of  Agreement  to  Extend  Time, — The  breach 
of  an  agreement,  made  after  suit  is  brought,  to  extend  the  time  of 
payment  of  an  indebtedness  can  not  be  pleaded  in  bar  of  the  action. 

Foster  v.  DaHeyj  630 

18.  Same, — Demurrer. — A  demurrer  as  follows  :  The  plaintiff  demurs  to 
the  amended^  second  paragraph  of  the  defendant's  answer,  for  the 
reason  that  the  same  ooes  not  state  facts  sufficient  to  constitute  a  good 
defence  to  plaintiff's  complaint,  is  not  insufficient  in  form  because 
of  the  use  of  the  word  ''  complaint "  instead  of  the  words  *'  cause  of 
action."  lb. 

POSSESSION. 
See  ExxcirriON,  1 ;  Beplevin,  6. 

PRACTICE. 

See  Bill  of  Ezcbptioks  ;  Cbimikal  Law,  4 ;  Instructions  to  Jxtbt,  1, 

2,  4,  5,  7  to  9 ;  Intebbooatories  to  Juby. 

1.  JKfotton  to  Dismiss. — BUI  of  Exceptions. — A  motion  to  dismiss  a  clrim 
pending  against  an  estate  can  only  be  presented  on  appeal  by  a  bill 
of  exceptions  containing  the  reasons  for  the  motion. 

Smith  V.  MeDonaldf  4^ 
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2.  Samt, — An&MT  to  InUrrogaianu, — Error  in  Befumng  to  Btfuire  AnmoerB^ 
to,  Gured, — A  refusal  to  require  anewen  to  intenogatones  filed  with 
a  pleading  may  be  cured  bj  afterwards  and  before  trial  requiring  the 
anwers  to  be  filed.  /6. 

8.  Improper  Joindor  (f  Oamam  cf  AotUm. —  When  Not  Error. — If  the  evidenofr 
is  only  addressed  to  one  oi  two  paragraphs  of  the  complaint,  and  the 
case  is  tried  upon  the  theory  set  forth  in  such  paragraph,  it  is  imma- 
terial thai  other  paragraphs  are  improperly  joined  with  such  para- 
graph. Chrter  ▼.  Lcuy,  5^ 

4.  JYeodin^.— A^tdenliary  ifottsr.— Jfolioii  to  Strike  (hU, — It  is  not  error  to- 
strike  out  OTidontiary  matter  from  a  pleading.  It  is  mere  surplusage. 

JFktree  v.  FUtder,  1£7 

6.  AppeaL^Obfedume  not  Bamd  Bdom, — The  alleged  refusal  of  the  court 
to  submit  an  interrogatory  to  the  jury  will  not  be  oonsidered  on  ap- 
peal, where  it  does  not  appear  that  any  request  therefor  was  made,  and 
such  refusal  was  not  specified  as  a  cause  in  the  motion  for  a  new 
.  trial,  or  in  any  other  manner  sa^ed  in  the  record. 

AtkinMon  ▼.  SaUamani^  139" 

6.  ^nsiMr. — Demeurer. — It  is  proper  to  sustain  a  demurrer  to  a  para* 
graph  of  answer  when  the  facts  alleged  therein  may  be  presented 
under  the  general  denial  already  on  file. 

WokaA  RROo,Y.  WiBiamton,  19a 

7*  InUruclione  to  Jury.—'Emdenee  not  in  Record, — J^reeumpteam, — Where  the 
evidence  is  not  m  the  record,  the  judgment  will  not  be  reversed  for 
any  instruction  which  is  abstractly  correct;  and  such  instruction 
will  be  deemed  applicable  to  the  case.  WaUer  ▼.  Ukl,  219 

8.  Pleading.  —  AmmdrntnL — Diecrttion  of  Trial  Oowt — The  decision  of 
the  trial  court  refusing  to  permit  an  additional  paragraph  of  answer 
to  be  filed  after  all  the  evidence  is  in  will  be  sustained,  unless  it 
clearly  appears  that  the  conrt  abused  its  discretion. 

Myer9  t.  Jfoore,  tt€ 

9.  Refiual  to  Gtw  Inetruetione, — No  Queetion  IVeeenied, — No  question  is 
presented  in  this  court  on  the  refusal  to  give  instructions  requested 
where  it  appears  that  they  were  not  asked  until  aftor  the  commence- 
ment of  the  argument.  Adame  v.  Jlfqtn,  2S2 

10.  Same.—Obfeetion  to  QueeHon, — SuHng  iSWotntn^.— iVetmi^toR. — A  ml- 
ing  of  the  trial  court  sustaining  an  objection  to  a  question  asked  a 
witness  will  be  presumed  to  be  correct  in  the  absence  of  a  showing  to 
the  contrary.  lb. 

11.  Same. — Fleading. — Amendment. — Permitting  the  filing  of  additional 
paragraphs  of  pleadings  and  amendments  aftor  the  jury  has  been 
sworn  and  the  trial  begun,  is  very  largely  within  the  discretion  of  the 
court,  and  unless  the  appellant  shows  affirmatively  that  he  was  preju- 
diced the  ruling  will  not  lead  to  a  reversal.  lb. 

12.  Same.^Failure  of  Jury  to  Find  on  all  the  Imuee.-^Venire  de  Nooo.-^The 
jury's  failure  to  find  upon  all  the  issues  is  not  a  defect  appearing 
upon  the  face  of  the  verdict  for  which  a  venire  de  novo  will  be  awarded. 

lb. 

13.  Same. — Finding  Upon  One  Paragraph. — Effect  of.— The  finding  of  the 
jury  upon  one  paragraph  of  the  complaint,  where  there  is  evidence 
tending  to  support  another  paragraph,  will  preclude  an  action  on 
the  cause  averred  in  the  paragraph  as  to  whicn  no  finding  was  made. 

/6. 

14.  Motion  to  Strike  Oui.^Pteading.^Bill  o/  EjDeeplions.—A  motion  to  strike 
out  a  pleading  must  be  made  part  of  the  record  by  bill  of  excep- 
lions  or  order  of  court.  Ouiene  v.  Tague,  2^5 
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15.  Some.—Brfiuai  to  Strth  Out  Pleading, — An  errpneonfi  refosal  to  strike 
oat  a  pleading  is  not  an  available  error.  lb. 

16.  Sfpeeial  Verdkt  Baaed  on  (he  Paragraph  </  (htnplmnt,~-Overruling  De- 
murftr  to  Anoiher  Paragraph. — Where  it  appears  that  a  special  verdict 
was  based  upon  one  paragraph  of  a  complaint,  the  overruling  of  a 
demnrrer  to  another  paragraph  of  the  complaint,  even  if  error,  is 
harmless.  Ghieago,  etc.,  B-  B,  Co.  v.  Fmn,  250 

17.  Overriding  Demurrer  lo  Bad  Answer. — Rewersiby^  Error. — The  overml- 
ing  of  a  demurrer  to  a  bad  answer  is  reversible  error,  even  though 
there  be  other  good  answers  under  which  the  same  evidence  is  ad- 
missible. Lochwoodv.  Woode^S58 

18.  SueUxining  Demurrer  to  Good  Speeial  Anewer, —  When  Harmleu  Error. — 
Sustainiug  a  demurrer  to  a  good  special  answer  is  not  an  available 
error  where  the  facts  pleaded  are  admissible  under  the  general  de- 
nial already  in  ;  and  the  subsequent  withdrawal  of  the  general  denial 
will  not  render  the  ruling  erroneous.  Slugter  v.  Union,  etc.,  Ine.  Co.,  Sl$ 

19.  JntlructioM. — Directing  VerditL — It  u  within  the  power  ol  the  trial 
court  to  control  the  verdict  bj  instructions  only  when  there  is  a  total 
absence  of  evidence  upon  some  essential  issue,  or  where  there  is  no 
conflicti  and  the  evidence  Is  susceptible  of  but  one  inference. 

aty  of  New  Albany  v.  Bay,  S21 

20. '  Inetrvditme, — Beeiew  on  Appeal. — Instructions  not  brought  intp  the  rec- 
ord by  A  bill  of  exceptions,  nor  as  provided  for  by  sections  633  and 
535,  B.  8. 1881,  will  not  be  considered  upon  appeal. 

Fromdet  v.  Poor,  4^6 

21.  Iniiruetione. —  Waieerof. — Objedione. — An  objection  that  an  instruction 
is  not  sufficiently  specific  will  not  be  considered  on  appeal  where 
no  request  was  made  at  the  trial  for  a  more  specific  instruction. 

MomingsUw  v.  Hardwiek,  4S1 

22.  Same. — Motion  to  Strike  out  Depoeition. — Beoiew  on  Appeal. — No  question 
is  presented  on  a  refusal  to  strike  out  a  deposition,  where  the  motion 
for  a  new  trial  assigns  no  specific  error  on  the  ruling.  lb, 

23.  D^edqf  Parliee. — Where  a  demnrrer  was  filed  for  defect  of  parties,  and 
overruled,  and  afterward  they  were  mnde  parties  defendant  to  the 
action,  the  error,  if  any  there  was,  in  overruling  the  demurrer,  was 
rendered  harmless  by  the  subsequent  order  of  the  court,  in  makins 
these  persons  defendants  to  the  action.  Adameon  v.  Shaner,  4J^ 

24.  Same. — Anmoerc  to  Interrogaiories. — General  Verdict. — Agreement  of  Par^ 
Kct. — Where  by  agreement  of  the  parties  the  jury  was  directed  to  re- 
turn answers  to  interrogatories  only,  and  was  not  required  to  return 
a  general  verdict,  such  mode  of  procedure  can  not  be  complained  of. 

Jb. 

26.    Written  Contra^. — Tniroduction  of  in  Evidence. — When  a  written  contract 

is  the  basis  of  an  action,  there  must  be  evidence  of  the  existence  of 

such  contract  to  authorize  a  verdict.  Higman  v.  Hood,  456 

26.  Same. — Evidence, — New  Trial. — The  refusal  of  the  court  to  permit  the 
introduction  of  certain  evidence  presents  no  question  on  appeal  un- 
less suoh  refusal  is  assigned  as  one  of  the  reasons  for  a  new  trial.    lb. 

27.  Sugtaining  Demurrer  to  Certain  Paragrapht.—  When  not  Error. — There  is 
no  available  error  in  sustaining  a  demurrer  to  the  second  and  third 
paragraphs  of  an  answer  when  the  material  matters  alleeed  in  said 
paragraphs  were  admissible  in  evidence,  and  were  admitted  under 
the  first  paragraph  of  answer.  Town  of  Moniicello  v.  Fox,  481 

28.  Objection  not  Peniated  in.-^Non-available  ^ror.— Where  objection  is  made 
to  a  question  asked  of  a  witness,  and  the  question  is  not  answered, 
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but  later  in  the  examination  of  the  witness  the  question  is  repeated, 
and  answered  without  objection,  there  is  no  available  error. 

Narris  y.  Ncrrit,  500 

29.  AppeUaU  Oouri. — RuUng  on  Demurrer. — Quation  How  PrtaenUA. — Na 
question  is  presented  on  a  ruling  sustaining  a  demurrer  unless  an  ex- 
ception is  taken  at  the  time  the  ruling  is  made. 

Oily  o/  LoL  Porte  y.  Organ,  StS 

80.  (Same. — MoUonfor  JudgmmU  on  Demurrer, — BiU  <^  ExceptUme. — In  order 
to  present  a  question  on  a  ruling  on  a  motion  for  judgment  on  de- 
murrer fittfie  pro  lunc,  the  motion,  and  the  ruling  thereon,  must  be 
made  part  of  the  record  by  bill  of  exceptions  or  by  an  order  of  the 
trial  court.  /&» 

81.  Bad  Reply  SufieiefU  for  Bad  Anewer. — Demurrer. — A  bad  reply  is  sui&* 
cient  for  a  bad  answer  on  demurrer,  and  a  demurrer  to  such  reply 
ought  to  be  carried  back  and  sustained  to  such  answer. 

Rinehart  ▼.  Niles^  5SS 

32.  Sam€.^Demurrerr^OvemiJlxnq  oj, —  When  noi  Available  Error, — When  a 
demurrer  was  overruled  to  certain  paragraphs  of  a  reply,  and  it  ap- 
pears that  the  verdict  for  the  plaintiff  was  upon  proof  admissible  in* 
dependentlv  of  the  paragraphs  to  which  the  demurrer  was  addressed, 
the  error,  if  any  there  was  m  overruling  the  demurrer,  is  not  availa- 
ble error.  Ib^ 

83.  AppeUaU  Court, — Remew, — Rulvng  on  Evidence, — How  I\taenUd, — Where 
it  IS  sought  to  present  a  question  on  the  refusal  of  the  court  to  hear 
offered  evidence,  the  offer  to  make  the  proof,  the  exception  and  the 
ruling  of  the  court  thereon  must  be  inooiTK>rated  in  the  bill  of  ex- 
ceptions. The  fact  that  they  appear  in  affidavits  used  in  support  of 
the  motion  for  a  new  trial,  and  incorporated  in  the  bill  of  exceptions, 
will  not  avail  the  appellant  Elmei-  v.  Manh,  658^ 

PRESUMPTION. 
See  Payments,  4 ;  Pbincipal  and  Agent,  2 ;  Pbomibsobt  Note,  1. 

PRINCIPAL  AND  AGENT. 

1.  Salt  <4  Machinery. — General  Agent, —  Waiver  of  Provigion  in  Contract  by. 
— Principal,  ITA^n  Bound. — Where  machinery  was  sold,  with  a  provis* 
ion  in  the  written  contract  that  if  the  mschine  was  delivered  by  any 
agent  of  the  seller,  or  received  by  the  purchasers  or  their  representa- 
tive before  full  and  complete  settlement  had  been  made  therefor,  ao-- 

•  cording  to  the  terms  of  the  order,  all  equities  and  claims  under  the 
warranty  given  by  the  seller  should  be  waived,  and  thereafter  a  gen- 
eral agent  of  the  seller  waived  said  provision  in  said  written  con- 
tract, the  waiver  would  be  binding  on  the  principal,  and  the  warranty 
remain  in  full  force,  notwithstanding  the  continued  possession  by  the 
purchaser,  although  the  agent  had  no  authority  to  make  the  waiver, 
the  purchaser  having  no  notice  of  any  limitation  upon  said  agent's 
authority.  Gaar,  Scott  a*  Co.  v.  Rose,  i69 

2.  Same. — Qeneral  Agent. — Preaumntion  as  to  Hi*  Authority. — It  is  the  duty 
of  every  person  who  deals  witn  a  special  agent  to  ascertain  the  ex- 
tent of  hi8  powers,  but  such  is  not  tbe  rule  as  to  a  general  agent,  for 
persons  dealing  with  him  can  be  presumed  to  be  acquainted  only 
with  his  general  authority.  Ih. 

3.  Declarations  of  Agent  as  to  Agency. — Where  the  agency  of  a  party  has 
been  established  by  competent  evidence,  it  is  not  harmful  error  to  ad- 
mit the  declaration  of  the  agent  to  the  effect  that  he  was  acting  aa 
such  duly  authorized  agent.  Phenix  Ins.  Co.  v.  Picket,  SS2 

4.  Ratijication  of  Acts  of  Agent. — It  is  not  always  necessary  to  the  establish- 
ment of  an  agency  that  the  authority  be  conferred  before  the  commis- 
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Bion  of  the  act  by  which  the  same  is  exercised.  If  the  act  is  after- 
wards ratified  by  the  assamed  principal,  as  when  he  accepts  the  bene- 
fits therefrom,  this  will  be  sufficient  to  establish  the  agency. 

Bameit  v.  QbUing^  4^5 

h.  Same. — EftabluJimerU  of  Agency, — OireumsiatUial  Evidence. — The  relation 
of  principal  and  agent  may  be  shown  by  circumstantial  evidence 
alone  ana  when  there  is  evidence  that  one  openly  acts  for  another 
under  circumstances  implying  a  knowledge  on  the  part  of  the  sup- 
posed principal,  this  makes  a  prima  facie  agencVi  and  authorizes  the 
court  to  admit  evidence  of  toe  declaration  oi  such  agent.  Proof 
that  the  principal  permitted  the  person  claimed  to  be  the  agent  to 
perform  similar  acts  and  transactions  with  other  persons  is  competent 
as  tending  to  establish  such  agency.  lb, 

6.  Same. — Holding  out  Party  a»  Agent — Effect  of. — If  a  person  holds  out 
another  as  his  agent,  by  placing  him  in  control  oi  his  business  or 
property,  and  a  third  person  acts  upon  the  faith  of  such  appear- 
ances, the  principal  may  be  bound  by  the  acts  of  the  agent,  if  within 
the  scope  of  sucli  ostensible  authority,  although  as  between  the  agent 
and  employer,  no  such  authority  in  fact  existed.  •  lb. 

7.  Same. — Reiationship  of  Partiee. — Jury  may  Qmeider, — In  determining 
the  question  of  agency,  the  jury  have  the  right  to  consider  that  the 
alleged  agent  was  the  husband  of  the  party  who  was  claimed  to  be  the 
principal.  lb. 

8.  Same, — Inetrueiums  to  Jury. — ^Fat7tt}*e  of  Defendant  to  Deny  Agency. — In 
determining  the  question  of  agency,  an  instruction  to  the  jury  was 
proper  that  they  might  consider  whether  or  not  the  defendant  (the 
alleged  principal)  had  offered  any  evidence  denying  the  same.  The 
rule  that  the  lailure  of  the  defendant  to  testify  shall  not  be  consid- 
ered against  him  applies  only  to  criminal  cases.  lb, 

9.  Joint  Tort-Feaaors. — The  principal  and  the  agent  may  be  jointly  sued, 
in  an  action  for  damages,  when  the  wrongful  act  complained  of  is 
under  circumstances  which  fairly  charge  them  with  intending  the 
consequences  which  followed.  Block  v.  Ha»eUin€,  4^1 

PRINCIPAL  AND  SURETY. 
See  United  States  Mabshals,  1  to  3. 

1.  SeeurityTaken  by  Creditor . — Ignorance  qC  Surety, — When  Surety  not  Be* 
leaned, — Answer, — In  an  action  against  a  surety  on  a  promissory  note, 
an  answer  is  bad  which  avers  that  the  principal  on  said  note  had  ex- 
ecuted other  notes  to  the  plaintiff,  and  that  the  plaintiff  without  the 
knowledge  or  consent  of  the  surety,  but  before  she  signed  the  note  in 
suit,  took  a  chattel  mortgage  from  the  principal  to  secure  the  pay- 
ment of  his  individual  notes  together  with  the  note  in  controversy, 
the  mortgage  providing  that  upon  the  failure  to  pay  any  one  of  said 
notes  at  maturity,  all  of  said  notes  should  become  due  and  collect- 
ible, etc;  that  the  principal  failed  to  pay  one  of  his  individual 
notes  secured  by  said  mortgage,  at  maturity,  and  the  mortgagee,  ex- 
ercising the  option  provided  for  in  the  mortgage,  elected  to  treat 
all  of  said  notes,  including  the  note  in  suit,  as  due,  and  foreclosed 
his  mortgage,  the  sale  of  the  property  not  realizing  a  sum  sufficient 
to  pay  off  the  note  in  controversy.       Spi-ingfieldy  etc.^  Co.  v.  Park,  17S 

2.  Same. — Collateral  Agreement  Between  Principal  and  Payee, —  When  Surety 
Beleaeed. — Fraud. — If  a  collateral  and  contemporaneous  agreement  en- 
tered into  between  the  principal  and  payee  of  a  note,  without  the 
knowledge  of  the  surety  on  the  note,  in  any  way  changes  the  surety's 
liability,  the  concealment  operates  as  a  fraud  upon  such  surety  and 
will  discharge  him.  lb. 
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3.  Same.^ Failure  to  DMose  MaUritd  Fael. — Surety. — How  Affeded. — Fraud. 
— Before  the  omission  to  disclose  a  material  fact  by  the  creditor  will 
operate  as  a  fraud  and  discharge  the  surety,  the  fact  must  be  such  as 
in  some  way  to  affect  the  liability  of  the  surety  to  .his  detriment.  lb. 

4.  Same. — Taking  of  Additional  Security  by  Cktditor. — F^ect  Upon  Airety. — 
Th^  mere  fact  that  the  creditor  takes  additional  security  at  the  time 
of  the  execution  of  the  contract  by  the  surety  will  not  of  itself  dis- 
charge the  latter,  unless  the  additional  security  operates  as  a  satis- 
faction of  debt,  or  changes  the  liability  of  the  surety.  Where  the 
collateral  security  operates  as  accelerating  rather  than  delaying  the 
remedy,  the  surety  is  not  discharged.  lb. 

6.  Same, — Breach  of  Warranty. — Surety  May  PUad. — In  an  action  against 
a  surety  on  a  promissory  note  given  in  part  payment  of  an  engine, 
the  surety  may  plead  as  a  defence  a  breach  of  warranty  of  the  engine, 
and  he  may  4o  this  although  the  principal  deStor  when  sued  upon  the 
note  did  not  avail  himself  of  sucn  defence.  lb, 

6.  Alteration  of  Note. — BeUaee  of  Surety. — Where,  after  the  making  and 
delivery  of  a  note  with  one  name  thereon  as  surety,  the  name  of 
another  surety  is  added  without  the  consent  of  the  first  surety,  the 
latter  is  released.  Owena  ▼.  Tague^  t4S 

7.  Sam€. — Agent. — Payee  Bound  by  Agent^e  Knouikdge  of  Alteration. — The 
facts  that  tlie  agent  of  a  payee  of  a  note  had  special  instructions  to 
loan  money  only  upon  a  note  with  two  sureties,  and  that  the  payee 
refused  to  receive  the  note  from  his  agent  when  he  presented  it  with 
only  one  surety,  and  that  the  name  of  the  additional  surety  was 
thereafter  obtained,  will  not  affect  the  question  as  lo  the  liability  of 
the  first  surety.  The  contract  was  completely  executed  so  far  as  the 
first  surety  was  concerned  when  it  was  delivered  to  the  agent.  The 
payee  was  bound  by  the  knowledge  of  his  agent  that  the  name  of  the 
second  surety  was  signed  without  the  consent  of  the  first  surety.    lb. 

8.  Same. — Ratification  After  Alteration. — A  surety  upon  a  promissory  note, 
having  a  right  to  insist  upon  his  discharge  because  of  the  material 
alteration  of  the  note  by  the  addition  without  his  consent  of  the  sig- 
nature of  a  new  surety,  may  renew  his  liability  without  any  new  con- 
sideration, by  subsequently  consenting  to  the  alteration  with  full 
knowledge  of  all  the  facts.  76. 

9.  Same. — Signature  of  Surety  Subsequent  to  Execution. — Consideration. — One 
who  subsequently  to  the  signing  and  delivery  of  a  note,  signs  as  co- 
surety b  not  bound  unless  a  new  and  distinct  consideration  oe  shown. 

lb. 
PROCESS. 

See  Writs  and  Pbocesb. 

PROMISSORY  NOTE. 

1.  Non  Est  Factum.— Alteration. — Presumption  as  to  when  Made. — Where 
an  instrument  is  altered  after  its  execution,  it  will  be  presumed,  un- 
til the  contrary  is  shown,  that  the  alteration  was  made  by  the  pershn 
claiming  under  it,  or  by  the  person  under  whom  he  claims;  and 
the  burden  of  removing  or  overcoming  that  presumption  is  upon  the 
holder.  Qreen  v.  Bedtner,  S9 

2.  Same. — Spoliation  by  Obligor. — Right  of  Obligee  Thereunder. — If  a  written 
instrument,  while  in  the  possession  of  the  obligee,  without  such  obli- 
gee's consent,  and  against  his  remonstrance,  is  taken  from  him  by  the 
obligor  and  changed,  it  is  a  mere  spoliation,  and  does  not  affect  his 
right  to  sue  and  recover  thereon.  lb. 

3.  Same. — Where  the  party  suing  on  a  note  is  in  possession  thereof,  on 
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proof  of  the  genaineness  of  thof  obligor's  signatare  to  it,  it  may  be 
admitted  in  evidence,  although  a  non  €alfaetum  has  been  plead.      lb. 

4.  Vohmitary  ContracL — Oy^l, — A  promissory  note  for  a  certain  sum,  ex- 
pressing a  desire  *'  to  advance  the  cause  of  missions,  and  to  induce 
others  to  contribute  to  that  purpose,"  is  a  valid  obligation,  and  may 
be  enforced  by  suit.  Oarrigut  v.  Home  Frcntiei\  ete.,  Soeieiy,  91 

jft.  /Sbme.— PayoMe  Out  of  EtlaU  After  Death  cf  JIfdfcer.— -Such  an  instru- 
ment is  not  a  testamentary  disposition  of  property  from  the  fact  that 
it  is  not  to  be  paid  until  one  month  after  the  death  of  the  maker.    76. 

6.  fibtiK. — FayabU  at  Death  of  Mak^\ — A  promissory  note  payable  after 
the  death  of  the  naker  is  valid.  lb, 

7.  Same. — Prtsumpiion  of  Delivery. — The  possession  of  a  note  by  the 
payee  raises  a  presumption  of  delivery.  lb. 

8.  Action  on. — Pleading. — ComplainL — Independent  Para^ropAf. —Though 
each  paragraph  of  complaint  must  be  sufficient  in  itself,  yet,  in  an 
action  on  a  note,  where  a  copy  of  the  note  is  filed  with  the  com- 
plaint, an  averment  in  one  paragraph  that  the  note  was  signed  as 
alleged  in  a  preceding  paragraph  is  immaterial^  and  will  be  regarded 
as  surplusage.  Jaqua^.  Woodbury,  £S9 

9.  Same. — Pleading. — ComplainL — A  paragraph  of  complaint,  in  an  ac- 
tion on  a  note,  a  copy  of  which  is  made  a  part  of  the  complaint,  is 
not  rendered  bad,  oecause  of  failure  to  aver  that  the  note  was 
payable  to  plaintiff.  lb. 

10.  Place  of  Payment. — Abbreviation.'-^Evidence  of  Cutiom. — Extrinsie  evi- 
dence is  admissible  to  show  that  the  words,  "  First  Nat.  Lafayette, 
Ind.,''  in  a  note,  had  a  definite  and  settled  meaning  by  usage  or  custom 
among  business  men  in  the  neighborhood  where  the  notes  were  pay- 
able, and  meant  First  National  Bank  of  Lafayette,  Indiana.  Proof 
that  such  usage  or  custom  was  co>ez tensive  with  the  State  is  not  re- 
quired. Laney.  Union  NatH  Bank,  £99 

11.  Special  Verdict. — Failure  of  Contideration. — In  an  action  upon  promis- 
sory notes  governed  by  the  law  merchant,  brought  against  the  maker 
by  the  plaintiff,  to  whom  they  had  been  endorsed  by  the  payee  before 
maturity,  the  plaintiff  was  not  entitled  to  judgment  upon  a  special 
verdict  which  found  that  the  warranted  machine  for  which  the  notes 
were  given  was  worthless,  and  that  the  agent  who  purchased  the  notes 
in  suit  for  the  plaintiff  knew  at  the  time  that  the  maker  had  re- 
fused payment  because  of  the  worthless  character  of  the  consider- 
ation tor  which  they  were  given.  Hankey  v.  Dovoneyy  326 

12.  Some. — Special  Verdict. — Statement  cf  Ckmdudom  of  Law. — A  special  ver- 
dict is  bad  which  states  that  at  the  time  the  agent  purchased  the  notes 
for  the  plaintiff  he  knew  from  the  appearance  of  the  same,  and  from 
the  circumstances  of  their  offer  for  sale,  that  there  was  a  dbpute  be- 
tween the  maker  and  the  payee  as  to  the  validity  of  the  notes,  and 
that  the  maker  had  refused  to  pay  the  same  on  account  of  some  de- 
fence claimed  by  him  thereto.  It  is  the  office  of  a  special  verdict  to 
state  facts  simply  and  to  leave  all  conclusions  of  law  to  the  court.  lb. 

13.  Same. — Action  on  Commercial  Paper. — Failure  of  Conaideraiion, — Knowl- 
edge cf  Defence. — Hbu?  Shown. — In  an  action  on  commercial  paper  held 
by  one  who  purchased  it  for  value  before  maturity,  where  the  de- 
fence is  failure  of  consideration,  it  is  necessary  to  show  that  the 
plaintiff  had  knowledge  of  the  defence  existing  against  the  payee, 
his  endorser,  or  to  show  facts  which  create  a  legal  presumption  that 
he  acted  in  bad  faith  in  abstaining  from  inquiry  which  would  have 
resulted  in  such  knowledge.  The  circumstances  which  will  justify 
such  an  inference  must  be  pointed  and  emphatic,  and  must  lead  di- 
rectly and  irresistibly  to  the  conclusion  that  the  purchaser  had  no- 
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tioe,  before  the  presumption  that  he  purchaeed  the  Mile  in  good 
faith  can  be  OYerthrown.  lb, 

14.  Aelum  iipofi.— OoM-Cmp^nt — rkmmtm  Tn  an  action  upon  a  prom- 
iflsorr  note,  a  demoner  waa  propeiiy  eastained  to  a  croes-complaint 
which  aTBTied  that  the  payee,  the  father-in-law  of  one  of  the  defend- 
aate,  agreed  to  nleaae  and  cancel  the  note  upon  condition  that  his 
lon-inJaw,  who  had  preferred  charges  of  immorality  against  his  wife^ 
leading  to  their  separation,  would  become  reconciled  to  and  live  with 
and  support  his  wife,  but  which  contained  no  averment  that  he  had 
performed  the  condition  thus  imposed.  NorrU  v.  NarrU,  600 

16.  Saamt, — AdwuMemeid, — l^wim/u, — Judgment — Where,  In  an  action  upon 
a  promissory  note,  it  was  claimed  that  the  note  was  p:iven  by  one  of 
the  defendants,  with  his  co-defendant  as  surety,  as  evidence  of  an  ad- 
vancement made  to  him  by  the  payee,  and  with  the  distinct  under- 
standing that  the  principal  was  never  to  be  paid,  and  onW  as  much 
of  the  interest  as  the  payee  might  need  during  his  lifetime  for  his  sup- 
port, and  that  at  the  same  time,  and  under  the  same  arrangement,, 
another  note  for  the  same  amount  was  given  by  the  other  defendant, 
with  his  co-defendant  as  surety,  both  of  the  defendants  being  sons- 
in-law  of  the  payee,  it  was  proper  to  admit  in  evidence  the  record  of 
the  judgment  upon  the  other  note  showing  that  suit  had  been  brought 
upon  the  same  and  judgment  obtained  thereon  by  defaolt,  and  the 
judgment  collected  by  sale  of  the  principal's  property  lb, 

PROXIMATE  CAUSE. 
Bee  Nequqxhce,  6. 

QUANTUM  MERUIT. 
See  CoiTTBACT,  8. 

RAILROADS. 
See  Negligence,  4. 

1.  Huks  and  RegulaHons  for  Bamengen, — Opportunity  to  Compfy  vfUh  Rule9, 
— -A  carrier  of  passengers  may  adopt  reasonable  rules  and  regulations 
in  the  despatch  of  its  business,  and  may  insist  upon  a  compliance 
therewith  upon  the  part  of  all  who  seek  transportation;  but  it  is 
bound  to  afiord  reasonable  facilities  to  enable  a  passenger  to  comply 
with  its  rules  and  re/^ulations.      Chicago^  «te.,  R,  K,  Co,  v.  (TroAany,  f8 

2.  Same. — BaUi  of  Fart  Paid  on  Train. — Purchaxe  of  Tidoet  Befof^  Board- 
ing 7Vam.^-A  carrier  may  charge  a  passenger  who  pays  his  fare  on 
the  train  a  higher  rate  of  fare  than  one  who  buys  a  ticket  before 
entering  the  train,  if  it  extends  ample  facilities  to  all  persons  who 
desire  to  purchase  tickets.  lb, 

3.  Same. — Excursion  TVain  at  Reduced  Rates.-^ItuU, — A  carrier  may  run 
an  excursion  train  at  reduced  rates,  and  require  passengers  to  pur- 
chase tickets  as  a  condition  upon  which  they  obtain  the  benefit  of 
such  rates,  and  it  may  enforce  such  rule  against  all  who  by  their  own 
fault  fail  to  comply  with  it.  lb, 

4.  Same, — Paesenger. — Inability  to  PurchoM  Exeurnon  TidceL — Right  to  Pay 
Fare  on  TVain. — If  a  passenger,  through  the  fault  of  the  carrier,  is  un« 
able  to  procure  a  ticket,  in  compliance  with  the  carrier's  rule  requiring 
all  who  desire  to  secure  excursion  rates  to  purchase  a  ticket  before 
entering  the  train,  he  may  take  passafi^e  on  the  train  and  upon  a  ten- 
der of  the  excursion  ticket-fare  he  will  be  entitled  to  all  of  the  rights 
and  privileges  that  a  ticket  would  afford  him.  /6. 

6.  Same. — Advertising  Excursion  from  Station  Having  no  Itekd'Offiee. — A 
carrier  that  advertises  to  carry  pnssenii^ers  from  a  certain  station  at 
excursion  rates  on  a  special  train  when  it  has  no  ticket  office  nor 
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3[eiit  to  sell  excnreion  tickets  at  sach  station,  can  not  insist  that 
1  who  board  the  train  shall  first  purchase  excursion  tickets ;  and  if 
it  oects  a  passenger  who  tenders  on  the  train  the  excursion  rate,  it 
will  be  liable  in  tort  for  the  damages  inflicted.  lb, 

$,  ikme. — Duty  €f  JRiWHinyai  to  Pay  Exun  OverExewtion  EoUe, — A  passen- 
ger is  under  no  obligation  to  pay  the  full  or  excessive  rate  of  fare  de- 
manded by  the  conductor  on  a  train  in  order  to  pwTent  his  ejectment 
from  such  train  and  thus  lessen  his  damages.  /6. 

7-  Same, — Right  (^Action  Does  Not  Beat  in  Contract, — A  cause  of  action  for 
ejecting  a  passenger  from  a  train  after  tender  and  acceptance  of  the 
excursion  rate  is  not  for  a  breach  of  the  contract  to  carry,  but  for  the 
violation  of  a  personal  right  assured  by  law.  lb, 

8.  Samc-^TraveUing  on  Sunday, — J^eeting  Pasunyer, — A  passenger  travel- 
ling on  a  Sunday  excursion  train,  who  is  wrongfully  ejected  from  the 
train  may  recover  the  damages  he  sustains ;  the  fact  of  travellinip 
on  that  day  not  barring  his  right  of  recovery.  loi 

9.  Sale, — GondiUon  Cfontained  in  Sheriffs  Deed  in  Aetordanee  uiith  Decree  cf 
Foredoture. — Debenture. — I\trehaaer  Liable  to  Pay. — Where  a  decree  of 
foreclosure  for  the  sale  of  property  contains  a  clause  that  the  pur- 
chaser thereunder  shall  be  liable  for  certain  outstanding  indebted- 
ness*, or  debentures,  secured  by  the  mortgage  foreclosed,  and  such  con- 
dition is  inserted  in  the  sheriff's  deed  issued  in  pursuance  of  the  sale 
created  in  said  decree,  the  purchaser  is  liable  in  pereonam  for  the 
amount  of  indebtedness  thus  secured,  and  the  action  is  not  based  on 
the  decree.  '  BvaTieviiUf  etc.,  R.  R,  Co,  v.  Franks  96 

10.  Same, — D^benitiwe  Payable  in  Freight  or  Work, — Repudiation, — If  a  rail- 
road company  issue  debentures  receivable  in  payment  of  freight 
named,  and  it  repudiate  them,  it  is  liable  for  their  face  value  in 
money,  and  judgment  may  be  rendered  thereon  for  that  amount.    lb, 

11.  Same, — Company  Declining  to  Pay  According  to  Tenor  of  Contract. — Ef' 
feet, — Liable  for  Amount  in  Money. — So,  if  such  company  notify  the 
holder  of  such  debentures  that  it  construes  the  contract  so  as  to  make 
them  receivable  only  in  a  way  contrary  to  their  tenor  and  efiect,  this 
is  a  notification  that  it  does  not  regard  itself  as  bound  by  the  con- 
tract, and  amounts  to  a  renunciation  thereof;  and  such  holder  is  not 
bound  thereafter  to  tender  the  debentures  for  acceptance  according 
to  their  tenor  and  effect,  but  may  bring  his  action  at  once  for  the 
recovery  of  the  amount  in  money  for  which  the  debentures  were  bv 
their  terms  receivable  in  part  payment  of  freight.  R, 

12.  Same. — Tender. — Number  of  Debenturee. — A  refusal  to  honor  one  de- 
benture amounts  to  a  refusal  to  honor  all  held  by  the  person  tender- 
ing it ;  and  such  holder  is  not  bound  to  first  tender  all  he  has  before 
bringing  an  action  thereon.  lb. 

13.  Same. — Dd)eniure  Receivable  to  the  Extent  of  One-HaJlf  Due  from  Holder 
for  Freighti, — A  debenture  conditioned  that  it  shall  not  be  receivable 
in  payment  of  freight  **to  a  greater  amount  than  one-half  of  the 
amount  then  to  be  paid  by  the  holder  to  the  company  for  freights/' 
requires  the  company  to  accept  it,  when  tendered,  although  the  freight 
due  is  more  than  double  the  amount  of  the  debenture  tendered  ;  and 
such  company  can  not  insist  that  one  debenture  shall  be  tendered  for 
each  shipment.  Upon  such  a  contract  the  freight  of  several  ship- 
ments may  be  added  together,  and  a  demand  made  that  one-half,  or 
any  less  amount,  of  it  be  paid  by  acceptance  of  debentures.  lb. 

14.  Killing  Stock. — Agreement  to  Maintain  Cattle- Ouarda. — Pleading. — Ez^ 
hibit. — ^In  an  action  against  a  railroad  company  to  recover  damages 
for  the  wrongful  killing  of  plaintiff's  colt,  caused  by  the  removal  of 
cattle-guards,  which  defendant's  grantor  had  agreed  in  writing  to 
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mainUlin,  lach  agreement  is  not  the  foundation  of  the  action,  and 
neither  the  original  nor  a  copy  thereof  need  be  filed  with  the  pleading. 

2'oledo,  ete.,  R  R.  Co.  v.  FeMUmaker,  151 

15.  Samt. —  Maintena/tiU  of  CaUU-GuartU. — Agreement,  —  Purchaser  (^rge- 
abtemth  Notiu, — Where  a  railroad  company,  by  agreement  with  a 
land-owner,  maintains  cattle-gnarda  and  wing  fences,  the  grantee 
of  such  company  is  chargeable  with  notice  of  such  cattle-gnards  and 
fences,  and  is  thereby  warned  that  there  is  some  claim  of  right  con- 
nected therewith.  Jb, 

16.  Killing  OaJUU, — ComnlaitU, — Name — In  an  action  against  a  railroad 
company  for  the  killing  of  cattle,  while  operating  the  road  of  another 
company,  it  is  not  necessary  to  allege  in  the  complaint  in  what  name 
the  road  was  being  operated.    See  sections  4001  and  4025,  B.  8. 1881. 

Wahmh  jR.  12.  Cb.  ▼.  W\Uiam9im,190 

17.  Same, — Joint  Operation  of  Baxlroad. — Coniraei  Between  Oompamie*.— Effect 
qf. — Where  two  railroad  companies  run  and  operate  a  road  jointly, 
the  one  as  owner  and  the  other  as  lessee,  each  agreeing  to  pay  for  all 
stock  killed  by  its  own  trains,  the  fact  that  the  lease  provided  that  the 
officers  of  one  of  the  companies  should  prescribe  the  rules  for  and 
direct  the  running  of  all  trains  can  not  in  any  way  change  the  char- 
acter or  effect  of  the  contract.  lb, 

18.  Acme. — Company  Operating  on  Another  Road^^^lAahility  of  for  Damages. — 
Under  section  4001,  R.  S.  1881,  the  owner  of  locomotives  and  trains 
operated  and  run  over  another  railroad  is  liable  to  persons  for  dam- 
ages occasioned  by  such  locomotives  and  trains  to  the  same'  extent  as 
though  the  track  and  road  upon  which  said  locomotives  and  trains 
were  run  snd  operated  belonged  to  the  company  owning  and  operat- 
ing the  same.  lb. 

19.  Same. — Private  Fhrm  Grassing. —  What  Does  not  ConstUide. — KiUina  of  An- 
imals.— Where  a  land-owner  puts  up  gates  in  a  right  of  way  fence  to 
enable  him  to  go  from  his  land  to  a  private  side-track  on  the  railroad 
right  of  way,  said  gates  do  not  constitute  *'  a  private  farm  crossing," 
within  the  meaning  of  the  acts  of  April  8th  and  13th,  1885,  and  the 
railroad  company  is  liable  in  damages  for  the  killing  of  stock  be- 
longing to  a  third  person  which  entered  on  its  right  of  way  through 
said  gates.  lb, 

20.  Same. — Railroad  companies  can  not  make  contracts  with  private  per- 
sons to  make  openingH  in  its  fence  for  private  purposes,  and  .thereby 
relieve  itself  from  the  duty  it  owes  to  the  general  public  to  keep  the 
road  securely  fenced,  except  at  private  farm  crossings  where  the  rail- 
road right  of  way  separates  tracts  of  land  into  two  parcels,  and  to  en- 
able the  owner  to  go  from  one  piece  of  land  to  another  thus  separated. 

lb. 

21.  Same. — Where  a  railroad  company  permits  or  contracts  with  an  indi- 
vidual to  put  gates  in  its  right  of  way  fence,  or  to  make  openings 
therein,  wnen  it  could  not  be  compelled  to  do  so  under  the  law,  it  is 
liable  for  damages  resulting  to  all  except  the  contracting  parties.    lb, 

22.  Care  to  Prevent  Injury  to  Stock. — A  railroad  company  is  bound  to  exer- 
cise ordinary  care  to  prevent  injury  to  an  animal  upon  a  highway 
crossing  without  the  owner's  fault.     Chicago,  etc.,  R.  R.  Co.  v.  Fenn^fSO 

23.  Same. — Injury  to  Stock. — Signals  at  Highway  Crossings, — ContribtUory  Negli- 
gence.— The  omission  of  the  employees  of  a  railroad  company  to  give 
the  statutory  signals  at  a  highway  crossing  is  conclusive  evidence  of 
negligence  upon  the  part  of  the  railroad  company,  and  gives  rise  to  a 
right  of  action  for  injuries  to  animals  upon  highway  crossings,  with- 
out contributory  negligence  upon  the  part  of  the  owner,  resulting 
from  a  failure  to  give  the  statutory  signals.  lb. 
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2i.  Same. — Injwy.  -^How  Cauted. — Question  af  Fad  for  Jury. — ^The  qaes- 
tion  as  to  whether  thB  omission  to  give  the  signals  at  the  highwav 
croBsini;  caused  the  injury  to  the  animal  is  one  of  fact  for  the  jury.  /o» 

25.  CoTUribuiory  Negligenee, — Injury  to  Team, — Obtirvciion  cf  Highway,-^ 
Where  a  railroad  company  constructed  its  track  upon  a  highway,  dip^ 
ging  an  ezcayation  in  the  highway,  and  piling  the  dirt  from  said 
excavation  along  the  sides  thereof,  making  an  embankment,  so  as  to 
entirely  obstruct  the  view  of  travellers  along  the  highway,  and  an  en- 
gineer, approaching  at  an  unusual  hour,  omitted  to  give  the  statutory 
signals  in  time  so  that  a  boy  fifteen  years  of  age  driving  along  the 
road  might  take  his  horses  to  a  safe  distance,  and  the  horses  became 
frightened  and  ran  away,  the  driver  was  not  guilty  of  contributory 
negligence,  although  he  did  not  stop  and  listen,  and  although  he 
knew  the  horses  were  afraid  of  the  cars. 

HoggaU  v.  Eoanmlle,  6tc.,  R,  R  Co.,  4S7 

26.  Same, — Obstntdion  of  Highway  by  Chmpany, — LiabUUy  cf  Oompamy  for 
Aeeidenia, — Where  a  ravlroad  company  has  rendered  the  ufe  of  a 
highway  unsafe  in  violation  of  statute,  it  is  bound  in  operating  its 
railroad  to  exercise  proper  care  to  prevent  the  injury  of  a  person 
placed  in  danger  by  that  wrong,  in  his  lawful  use  of  the  highway.    Jb, 

27.  Highway, —  Use  of  Road  for  Twifdy  Yean, — I\iblie  Road  Oromng  — Duly 
of  Railroad  Company  to  Pence  in. — Killing  of  Animals. — The  use  of  a  road 
as  a  highway  for  twenty  years  vests  an  indefeasible  right  in  the  pub- 
lic, and  it  is  immaterial  whether  the  use  is  with  the  consent  or  over 
the  objection  of  the  adjoining  land-owners.  To  make  the  road  a 
highway  by  user,  it  must  be  used  by  the  public,  but  its  character  is 
not  determined  by  the  number  of  those  who  travel  upon  it.  If  it  is 
travelled  by  the  people  of  the  neighborhood,  and  all  others  desiring 
to  travel  through  that  way,  this  is  use  by  the  public.  It  is  the  duty 
of  a  railroad  company  to  construct  and  maintain  cattle-guards  at  a 
public  road  crossing  to  prevent  the  access  of  animals  from  the  in- 
tersecting highway,  and  the  failure  to  do  so  is  a  failure  to  fence  in  its 
railroad  securely  at  a  place  where  it  might  be  fenced. 

LouisviOe,  eU.,  R  W.  Co.  ▼.  Etefor,  66S 

28.  Same, — Killing  <f  Animale, — Fenoing  at  Place  of  Entry.-^In  an  action 
under  the  statute  a^inst  a  railroad  company  to  recover  damages  for 
the  killing  or  injuring  of  animals,  it  is  well  established  that  the  de- 
fendant's liability  depends  upon  the  question  whether  the  railroad 
was  securely  fenced  in  at  the  place  where  the  animals  killed  or  in- 
jured by  the  passing  train  entered  upon  the  railroad.  The  question 
concerning  a  sufficient  fence  always  relates  to  the  place  of  entry,  not 
to  the  place  of  the  killing  or  injuring,  if  it  be  other  than  the  place  of 
entry.  lb, 

29.  Same. — ^If  animals  have  entered  at  a  place  where  the  railroad  com- 

Sany,  being  bound  to  fence  has  not  done  so,  and  they  wander  or  are 
riven  by  an  engine  along  the  track  to  another  place  thereon,  and 
are  there  struck  and  injured  by  the  engine,  the  company  is  liable 
whether  or  not  the  place  at  which  the  injury  is  done  be  one  at  which 
the  company  is  bound  to  fenoe,  and  whether  or  not  that  place  be  in 
fact  fenced,  and  though  in  passing  to  that  place  from  the  place  of 
entry  the  animals  may  have  passed  over  a  place  at  which  the  com- 
pany was  not  bonod  to  fence  as  a  public  highway.  lb, 

30.  Obstruction  cf  Htghtpay. — Injury  to  Runaway  Horse. — LiahUity. — Where 
a  railroad  company  leaves  its  cars  standing  in  a  public  highway  in 
violation  of  sections  1964  and  2170,  B.  8.  1881,  and  a  horse,  through 
frigbt,  without  the  fault  of  the  driver,  becomes  uncontrollable  and 
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itiDs  awsji  and  in  attempting  to  leap  throagh  one  of  the  spaoeB  be- 
tween the  ooopled  can  is  killed,  the  company  is  liable. 

QrimM  v.  LouiniiU,  etc,  B.  W.  Oo^  673 

RATIFICATION. 
•     See  Pbincipix  akd  Agent,  4. 

REAL  ESTATE. 

Action  toBecover  Cbmininum. — hutrueUoiu  io  Jury. — In  an  action  baaed  apon 
a  contract  to  recover  a  real  estate  commission,  the  following  was  a 
proper  instruction  to  the  jury :  "  Under  the  contract  sued  upon  the 
plaintiff  undertook  to  effect  a  sale  or  exchange  of  the  property,  or 
procure  a  purchaser  therefor,  and  to  entitle  him  to  recover  it  is  neoes- 
sarj  for  him  to  prove  that  he  found  a  purchaser  ready  and  willing 
to  purchase  the  property  on  the  terms  provided  for  in  the  contract." 

Higtnan  v.  Hood,  466 

REAL  ESTATE  AQENT. 

See  CoxTTBACT,  2,  3L 

RECOGNIZANCE. 

JudgmifU  of  Forfeiture. — Rearreai  of  Defendant, — Judgment  not  Affected  2%cre- 
by.-&elion  17S4,  R.  &  1881,  OmsCrued.— An  affidavit  was  filed  be- 
fore the  mayor  of  a  city  charging  a  person  with  the  misdemeanor  of 
bavins  been  fonnd  in  a  public  place  in  a  state  of  intoxication.  The 
defendant  executed  a  bond,  with  a  surety  as  required  by  law,  for  his 

S^pearance  before  the  mayor  at  the  time  fixed  for  the  trial  of  the  case, 
e  failed  to  appear  at  that  time,  and  it  appearing  to  the  satisfaction 
of  the  court  that  he  was  absent  without  sufficient  excuse,  a  judgment 
was  duly  rendered  bv  the  mayor  that  the  recognizance  be  forfeited. 
The  principal  on  said  bond  did  not  voluntarily  surrender  himself  to 
the  marshal  of  the  city,  or  in  open  court  before  the  mayor,  nor  did 
the  surety  on  said  bond  surrender  his  principal,  but  the  principal 
was  rearrested  by  the  marshal  of  the  city  after  suit  had  been  instituted 
on  said  bond,  upon  th«  same  charge  of  intoxication,  and  upon  the 
same  affidavit  upon  which  he  was  arrested,  and  upon  and  for  which 
he  entered  into  said  recognizance  bond,  and  was  convicted  of  the 
offence  charged. 

Held,  that  the  rearrest  and  conviction  of  the  principal  after  the  forfeiture 
of  the  bond  did  not  release  the  obligors  from  their  indebtedness  upoQ 
the  forfeited  recognizance. 

Held,  also,  that  the  principal  was  not  entitled  to  release  upoh  a  forfeited 
recognizance,  either  in  case  of  surrender  by  his  bail  or  in  case  of  re- 
arrest. 

Heldy  also,  that  section  1724,  R.  8.  1881,  relates  only  to  the  remission  of 
a  forfeiture  after  judgment  on  the  forfeited  recognizance. 

State  Y.  Warwick,  SOS 

RELATIONSHIP. 

See  PaiNCiFAii  and  Aoknt,  7. 

RELEASE  OF  SURETY. 
See  Principal  and  Surbtt. 

RENTS. 
flee  Tbnantb  in  Common. 

REPAIRS. 

See  Pabtttion  Fknoe. 

REPLEVIN. 
1,  Iharehaeer  after  Levy, — Subsequent  Sati^aetion  of  Jwigmad,'-^Th»  |ilaini- 
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iff  purchased  of  an  execution  defendant  property  which  the  sheriff 
haa  levied  on  to  satisfy  the  judgment,  with  knowledge  thereof. 
Subsequently  the  property  was  attached  by  the  same  officer  at  the 
suit  of  another  creditor,  and  the  plaintiff,  without  fint  satisfying 
the  judgment,  instituted  an  action  of  repleyin. 
Meid,  that  the  action  would  not  lie,  and  that  the  action  was  not  sub-* 
tained  by  a  subsequent  satisfaction  of  the  judgment. 

Brown  ▼.  Loaehf  145 

2.  JudgmenL — Rf  Adjvdieaia. — Ownenhip  <^  Property, — ^The  judgment  in 
a  replevin  action  is  conclusive  tfs  to  all  questions  that  were  litigated 
or  might  have  been  litigated  under  the  issues,  including  the  ques- 
tion of  ownership.  FromlU  v.  Poor^  4^6 

Zm  Same, — Jvdgmeni, — OoUcUeral  AUaek, — ^An  omission,  in  a  judgment  in 
replevin  against  plaintiff  to  order  a  return  of  the  property  does  not 
render  the  judgment  void  or  subject  it  to  collateral  attack.  Jb, 

4.  Reward  for  Stolen  Horae. — Rights  of  Finder.-^Judgment  for  the  Reward. 
— Effect  of  on  Fmda's  ^j^^  ^  Retain  Pouemon, — Where  a  horse  was 
stolen  and  the  owner  ofi»red  a  reward  for  the  return  of  the  same,  and 
the  defendiint  found  the  horse  after  it  was  stolen,  but^refused  to 
allow  the  owner  to  take  full  and  exclusive  possession  of  the  same  un- 
less the  reward  nromised  was  paid,  and  thereafter  sued  the  owner 
and  recovered  juagment  for  the  reward,  he  had  the  right  to  retain 
the  possession  of  the  horse  until  the  judgment  was  paid,  and  theowner 
was  not  entitled  to  replevy  the  same.  Everman  v.  Hymaxi^  4^9 

5.  Same— Action  Before  Jtutiee, — Form  (^Judgment. —  When  Defendant  iVe- 
vaila — AppexU  to  Oireuit  Court, — In  the  trial  of  actions  in  replevin  be- 
fore justices  of  the  peace,  where  the  property  has  been  delivered  to 
the  plaintiff  under  the  writ,  if  the  cause  be  dismissed,  or  the  defend- 
ant prevail  upon  the  trial,  the  judgment  should  be  that  he  have  re- 
turn of  the  property,  and  that  he  recover  his  costs.  The  justice's  act 
does  not  permit  a  judgment  in  the  alternative  in  favor  of  the  defend- 
ant, when  the  plaintiff  has  the  possession  of  the  property  under  the 
writ.   Upon  appeal  to  the  circuit  court  the  same  rule  obtains.         lb. 

6.  IVangfer  (f  Poeseteion, — A  person  in  the  possession  of  goods  without 
right  can  not  avoid  an  action  of  replevin  by  wrongfully  transfer- 
ring the  possession  to  another,  even  though  the  transfer  be  made 
before  the  commencement  of  the  suit.  Hehnan  v.  Withers,  6$B 

RES  ADJUDICATA. 
See  Befleyin,  2. 

eescissi6n  of  CONTEACT. 

See  ScHOOLB,  2. 
REVOCATION. 

See  GUABAITTT. 

SALE. 
See  Patent;  Principai*  Aim  Agent,  1. 

SCHOOLS. 

1.  Swaplies* — Order, —  Fraud, — FUading. —  ^Instoer.— In  an  action  on  an 
order  issued  by  a  township  trustee  for  school  supplies,  and  assigned  to 
the  plaintiff,  an  answer  sufficiently  shows  fraud  which  charges  an  un- 
lawful and  corrupt  conspiracy  between  the  plaintiff's  assignors  and 
the  trustee  to  defraud  the  defendant  school  township  for  their  own  per- 
sonal gain  by  making  the  amount  of  the  order  sued  on  much  greater 
than  the  value  of  the  supplies.         Kittenger  v.  Monroe  ScJiool  Tp.,  4^1 

2.  Same, — ReseisHon  of  Order, — Case  Followed, — As  to  the  matter  of  rescis^ 
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sion  of  the  order,  irhe&  the  consideration  is  not  restored,  see  opinion, 
f  oyrf  T.  MiU  Ormk  School  TownMhip,  124  Ind.  193,  followed.  lb. 

8.  Same, — Bariial  Recovery, — FUadmg, — Anawer, — In  such  action  |Mira- 
graphs  of  answer  seeking  to  prevent  a  recovery  of  any  sum  in  ex- 
cess of  the  Taloe  of  the  supplies  received  are  sufficient  which  allege 
that  to  the  extent  of  one  hundred  and  eighty  dollars  the  order  sued 
on  was  without  consideration,  and  that  the  property  received  did  not 
exceed  in  value  the  sum  of  eighty  dollars.  /6. 

SEDUOTION. 

See  Bastabdt,  1. 

Qood  Bamie  of  Proeeendnx, — Specific  AeU  of  UnehadUif. — Under  the  statutes 
of  Indiana  which  require  that  in  a  prosecution  for  criminal  seduction 
the  prosecutrix  must  have  been  of  good  repute  at  the  time  of  the 
alleged  seduction,  the  prosecution  will  lie  if  she  be  possessed  of  such 
reputation,  although  prior  to  that  time  she  may  have  been  guilty  of 
specific  acts  of  unchastity.  WiUiamu  v.  SUUe,  ex  reL,  SSO^ 

SELF-DEFENCE. 
See  AsBAuiiT  akd  Battbbt,  4. 

SERVICES. 
See  CoMTBACT,  4,  6 ;  Statutb  of  LmiTATiom. 

SHERIFF. 
See  W&ITB  AKD  Pboosbb. 

SPECIAL  FINDING. 
See  Imtsbboqatobibb  to  Juby  ;  PbactiOs,  2, 16,  24;  Ybuxict. 

1.  IrreconcilahU  Oonflid, — The  special  findings  of  a  jury  can  not  control 
and  override  the  general  verdict  unless  they  irreconcilably  conflict 
with  it.  Oity  of  Fart  Wayne  v.  BxUermm^  S4, 

2.  Same. — Preaumpiion  to  Aid. — Special  findings  of  a  jury  can  not  be  aided 
by  any  presumption ;  but  all  presumptions  must  be  indulged  to  sus- 
tain the  general  verdict.  lb. 

3.  Same. — Doubi  and  Uncertainty. — Every  doubt  and  all  uncertainty  must 
be  resolved  in  favor  of  the  general  verdict;  and  in  mere  conjectures 
there  can  be  no  indulgence.  lb. 

4.  Same. — Conflict. — Evidence. — ^The  evidence  introduced  will  not  be  ex- 
amined to  determine  if  there  is  a  conflict  between  the  special  findings 
and  general  verdict.  R. 

5.  Same. — Conflict. — All  Conatrved  Together. — PUadtngi  Coneidered. — All  the 
special  findings  must  be  construed  together,  and  to  them  must  be  added 
any  other  fact  that  might  have  been  proved  under  the  issues  in  de- 
termining if  there  be  a  conflict  between  them  and  the  general  verdict. 

lb. 

t.  Same. — Ineoneiiftent  with  Each  Other. —  Uncertain, — If  the  special  find- 
ings are  inconsistent  with  each  other,  or  contradictory  and  uncer- 
tain, they  will  not  control  the  general  verdict.  lb, 

7.  General  Verdict. — The  special  finding  in  answer  to  interrogatories  can 
not  control  the  general  verdict,  if  it  be  possible  to  reconcile  the 
special  finding  with  the  general  verdict  upon  any  supposable  evi- 
dence admissible  on  the  trial.  Sheeke  v.  FiUumj  t6t 

8.  Oeneral  Verdict. — Conflict  Between. — If,  considering  special  findings 
together,  and  in  connection  with  any  supposable  evidence  admissible 
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under  the  iasaes,  thej  are  not  wholly  inconsiBtent  with  the  concla- 
sion  inyolved  in  the  general  verdict,  the  latter  must  stand. 

Hoggalt  y,  EvananUe,  eU.,  R  B,  Co.,  4S7 

9.  Oeneral  VerdieL'-^BreiuimpHon  in  Favor  of, — A  special  finding  overrides 
the  general  verdict  only  when  both  can  not  stand,  and  the  antagonism 
must  be  apparent  upon  the  face  of  the  record.  Every  reasonable  pre- 
sumption must  be  indulged  in  favor  of  the  general  verdict^  but  noth- 
ing will  be  presumed  in  favor  of  the  special  findings  of  fact. 

jB/odb  V.  HateUiney  m 

SPECIAL  VERDICT. 

See  Pbomissoby  Notb,  II,  12. 

STATUTK 

See  Appeal;  Bill  of  Exceptions,  1,  2;  Change  of  Venue,  1 ;  Cbimi- 
NAL  Law,  2,  3,4;  Deposition:  Instbuctionb  to  Jury,  9;  Judg- 
ment, 5, 12;  tTusncB  of  the  Peace,  1;  Maebied  Woman;  Pab- 
TiBs;  Partition  Fence;  Practice,  20;  Railroad,  16,  18, 19,  30; 
Reooonizange ;  Taxation,  1,  ^  6,  7;  Township;  United  States 
Marshals,  4. 

STATUTE  CONSTRUED. 

See  Bill  of  Exchange,  3 ;  Criminal  Law,  6 ;   Cruei/ty  to  Animals, 

1 ;  Insurance,  6 ;  Recognizance. 

STATUTE  OF  LIMITATIONa 

Cbnfimtotw  Sernces. — If  there  is  no  certain  time  for  payment,  nor  when 
the  services  shall  end,  a  contract  of  employment  will  be  treated  as 
continuous,  and  the  statute  of  limitations  will  not  begin  to  run  un- 
til the  services  have  ended.  Qtohm  v.  PemherUmy  71 

STREETS. 

See  MxrHidPAL  Corporation,  1  to  3,  7, 8. 

SUPPLIES. 
See  Schools. 

SURETY. 
See  Married  Woman  ;  Principal  and  Surrt. 

TAXATION. 

1.  PendUyfar  Omitting  Property  from  Tax  Attestment, — Action  to  Beeover, — 
Volte  (/  Chnitted  Property, — ^In  an  action  to  recover  a  penalty  under  sec- 
tion 6339,  R.  S.  1881,  for  the  fraudulent  failure  to  give  to  the  assessor 
property  for  taxation,  it  is  not  necessary  to  allege  the  value  of  the 
property  omitted,  if  it  is  averred  that  the  omitted  property  consisted 
of  a  certain  named  sum  of  money  on  hand  and  on  deposit,  subject 
to  his  order,  check  or  draft.  Warner  v.  6£ate,  ex  re^.,  60 

2.  Same. — Sfpeeifie  Aots  of  FhituL — Allegation*  Concerning. — In  such  action 
it  is  not  necessary  to  set  forth  a  specific  act  of  fraud,  if  it  is  alleged  ' 
that  the  list  and  schedule  furnished  the  assessor  was  not  a  full,  true 
and  correct  list  and  schedule,  but  that  the  same  was  false  and  fraud- 
ulent, lb. 

3.  Same. — FaUvre  cfAueuor  to  Notify  Proeeeuting  Attorney. — Allegation  ae  to. 
— In  such  case  it  is  not  necessary  to  allege  or  prove  that  the  proper 
assessor  notified  the  prosecuting  attorney  of  the  failure  of  the  tax-payer 
to  give  in  a  proper  list  of  his  taxables.  lb. 

4.  Action  to  Recover  Penalty. — Omieeion  (f  Property, — Complaint. — St^ieieney 
of. — In  an  action  to  recover  a  penalty,  under  section  6339',  R.  B.  1881, 
for  giving  a  list  which  was  made  false  and  fraudulent  by  omitting 

Vol.  3.— 41 
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a  portion  oi  the  defendant's  properly  subject  to  taxation,  the  com- 
plaint need  not  aver  that  at  the  time  the  tax-list  was  made  and 
delivered  to  the  assessor,  the  defendant  was  a  person  of  full  age  and 
sound  mind ;  nor  need  it  aver  that  the  notes  which  it  was  alleged  were 
omitted  from  the  tax-list  were  of  any  value.  Swift  v.  StaU,  tx  reL,  t85 

6.  GowUy  TrtoMwrer.^Tax  Sale.— Ditch  Ceri^icale.—SuU  Under  SeetUm  6465, 
R,  S.  1881, — EttoppeL — A  county  treasurer  accepted  in  payment  for 
lands  sold  for  taxes  a  ditch  certi6cate.  At  the  time  of  such  payment 
he  gave  to  the  purchaser  a  guaranty,  as  provided  for  in  seciion  6465, 
B.  8.  1881,  stipulating  that  the  taxes  due  on  the  land  named  in  the 
certificate  of  sale,  for  the  years  for  which  the  same  had  been  re- 
turned delinqnent,  had  never  been  paid  by  the  owner,  or  by  any 
person  in  his  behalf,  and  that  the  same  were  due  and  unpaid  at  the 
time  of  the  sale  thereof  named  in  such  certificate.  He  was  after- 
wards sued  on  such  guaranty  by  the  holder  of  the  tax  deed  (such  an 
action  being  provided  for  in  section  6465,  B.  8.  1881),  for  the  reason, 
as  alleged,  that  a  portion  of  the  taxes  for  the  payment  of  which  said 
land  had  been  sold  had  been  paid  previous  to  the  date  of  such  sale. 
J9eM,  in  such  an  action  the  treasurer  is  not  estopped  to  show  that  he  had 
no  authority  to  receive  the  ditch  certificate,  and  that  it  was  not  a  cash 
payment.  Baldmiti  v.  ShiUj  291 

6.  Same, — 2bx  Sale. — (hu/niy  Treaturtr, — AecepUmce  of  DUeh  CertifioaU  ta 
Part  JE^xymenL — Effect  a$  to  Original  i\ircAaMr. — Sviwequent  Ihwauuer  <f 
Certi&eaie, — If  a  county  treasurer,  having  no  right  to  do  so,  receive  a 
ditch  certificate  in  payment  for  land  sold  for  taxes,  the  buyer  is 
bound  to  know  that  tne  treasurer  exceeded  his  authority.  A  snbse- 
quent  purchaser  of  the  certificate  of  sale  acquires  only  the  rights  of 
toe  original  owner.  lb, 

7.  False  IM. — Action  to  Beeover  BenaUy, — Complaint. — Motion  to  Make  More 
Specific, — In  an  action  to  recover  the  penalty  prescribed  by  section 
6339,  B.  8.  1881,  for  making  a  false  tax  list,  the  complaint  alleged 
that  the  defendant  on  the  first  of  April  was  the  owner  of  five  thou- 
sand five  hundred  and  forty-five  dollars  loaned  by  him,  and  on  said 
day  was  also  the  owner  of  credits  due  him  to  the  amount  of  five  thoa- 
sand  five  hundred  dollars ;  that  the  tax  list  made  bv  the  defendant 
was  false  and  fraudulent,  in  that  it  did  not  contain  said  sums  of 
money  loaned  by  the  defendant  and  the  credits  owing  him  as  aforesaid. 

Heldf  that  the  defendant  was  entitled  to  a  more  specific  statement  of  the 
moneys  loaned  and  credits  owing  him,  and  that  a  motion  to  make  the 
complain!  more  specific  in  those  particulars  should  have  been  sus- 
tained. Brand  v.  State,  exreLt469 

TAX  LIST. 

See  Taxation,  1  to  4,  7. 

TAX  SALE. 
See  Taxation,  5,  6. 

TENANTS  IN  COMMON. 

Action  for  Bent, — Partiee, — Where  there  is  a  joint  demise  executed  by  ten- 
ants in  common,  they  must  join  in  actions  based  upon  the  lease,  un- 
less the  lease  provides  for  a  separate  rendering  of  rent  to  each,  or 
a  separate  covenant  for  the  payment  of  rent  to  each.  But  where 
tenants  in  common  have  not  bound  themselves  by  a  joint  demise, 
but  are  claiming  rents  under  a  lease  made  by  the  ancestor,  their 
rights  accord  with  their  interests,  the  accruing  rent  is  apportioned 
among  them,  and  the  tenant  can  be  compelled  to  P^^T  to  each  his  pro- 
portionate share.  Boweer  v.  Goz,  S09 
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TORT-FEASORS. 
See  Principal,  and  Aocnt,  9. 

TOWNS  AND  CITIEa 
See  MuNiciPAi.  Corporation. 

TOWNSHIP. 

Bepair  </  HighwayB.--NegliffMee.--I)amage$.  —A  township  is  not  liable  to 
the  owner  of  land  abutting  on  a  highway  for  an  injury  to  him  occa- 
sioned by  the  manner  in  which  the  work  of  repairing  the  highway  was 
performed  by  the  road  supervisor.  The  Act  of  March  2, 1888.  (Acts 
1883,  p.  62),  amended  by  the  Act  of  April  18, 1886  (Acts  1885,  p.  202), 
did  not  change  this  rule.  '  Union  Oivil  !fy.  v.  Berrymany  344 

UNITED  STATES  MARSHALS. 

1.  CffieialBond. — Adion  TJpon. — Meaturt  of  Liability, — lAaJbility  of  Prineiipal 
and  Surety  Identical. — Where  an  officer  is  sued  officially  upon  the  bond 
he  gaye  for  the  performance  of  his  official  duty,  that  instrument  must 
clearly  furnish  the  measure  of  his  liability,  and  in  such  an  action  bis 
liability  is  identically  the  same  as  that  of  his  sureties. 

Hawkina  v.  ThomaSf  399 

2.  Same. — Bond, — LiabUiiy  of  Sureties. — Appointmeni  of  Special  Deputy,^ 
Liability  of  Deputy. — Instnaetiom  to  Jury. — Complaint. — An  action  was 
instituted  against  a  United  States  marshal  and  the  sureties  upon  his 
official  bond  as  United  States  marshal,  and  a  special  election  deputy 
appointed  by  him,  to  recover  damages  for  the  alleged  unlawful  arrest 
and  imprisonment  of  the  plaintiff. 

Held,  that  the  complaint  did  not  state  a  cause  of  action  against  the  special 
deputy ;  that  he  did  not  sign  the  bond  and  was  not  answerable  for  its 
breach. 

Held,  also,  that  the  complaint  failed  to  state  a  cause  of  action  against  the 
sureties  on  the  bond,  it  not  being  shown  that  the  injury  complained 
of  was  the  result  of  official  misconduct,  the  averment  in  the  com- 
plaint that  the  marshal  and  his  alleged  deputy  were  acting  illegally, 
but  under  cover  of  office,  not  being  sufficient. 

Held,  also,  that  an  instruction  was  erroneous  which  denied  the  right  of  the 

.  marshal,  when  sued  upon  his  official  bond,  to  deny  that  he  had  anv 

authority  to  appoint  a  special  deputy  in  the  given  instance.  lb, 

3.  Same. — Extent  of  Surety's  Liability. — The  engagement  of  a  surety  upon 
an  official  bond  extends  only  to  official  acts — acts  done  by  virtue  of 
the  trust  reposed  in  the  officer  by  law.  But  where  an  officer,  though 
he  assumes  to  act  as  such,  commits  a  wrong  under  circumstances 
where  the  law  does  not  impose  upon  him  any  duty  to  act  at  all,  the 
wrong  is  not  a  violation  of  any  official  duty,  and  is  consequently  not 
embraced  within  the  sponsorship  of  the  surety.  lb, 

4.  Same. — Appointment  of  Election  Deputy. —  Void  Appointment. — An  ap- 
pointment by  a  United  States  marshal  of  a  special  deputy  manhal  to 
serve  at  an  election  is  void  if  the  appointment  is  in  a  town  or  city 
having  a  population  of  less  than  20,(X)0.  See  section  2021,  Revised 
Statutes  XL  S.  lb. 

5.  Same. — Miaeonduei  of  Special  Deputiee. — The  statute  making  a  United 
States  marshal  liable  for  the  conduct  of  his  deputies  applies  only  to 

Seneral  deputies.   He  is  not  answerable  for  the  misconduct  of  special 
eputies  if  he  exercise  due  care  in  their  selection.  lb, 

USURY. 

1.  Pleading. — Imyffieieney  of  Answer. — In  a  suit  npon  a  promissory  note, 
an  answer  seeking  to  avoid  the  entire  contract  for  usury,  without 
showing  what  amount  of  illegal  interest  it  includes,  or  specifying  the 
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particulars  of  the  contract  upon  which  the  usurious  interest  W8s  in- 
cluded in  the  note,  or  the  quantum  of  the  usurious  interest  that  was 
agreed  upon,  is  bad.  Loekwood  y.  Woodg,  £58 

2.  Saane, — PUadingB, — Usury  bars  a  recovery  only  for  interest,  and  not 
for  the  principal ;  and  an  answer  setting  up  usury,  which  is  pleaded 
in  bar  of  the  action,  is  bad.  J&. 

VACATION  OP  JUDGMENT. 
See  Judgment,  4,  5,  7,  8, 10  to  12. 

VARIi^NCE. 
See  Juix^MCNT,  5. 

VENIRE  D£  NOVO. 
See  P&^cncE,  12. 

VENUE. 
See  Change  of  Vshux. 

VERDICT. 
See  Special  Finding. 

1.  Anawen  to  IiUerrogaiories. — On  a  motion  for  judgment  on  the  answers 
to  interrogatories,  notwithstanding  the  general  verdict,  civery  reason- 
able presumption  and  intendment  will  be  indulged  in  favor  of  the 
general  verdict,  and  if  by  any  reasonable  hypothesis  the  answers  can 
be  reconciled  with  the  general  verdict  the  latter  must  stand.  The 
answers  to  interrogatori^  override  the  general  verdict,  only  when 
both  can  not  stand  together,  the  antagonism  being  such,  upon  the 
face  of  the  record,  as  is  oeyond  the  possibility  of  removal  by  any  evi- 
dence admissible  under  the  issues  in  the  cause. 

Ooar,  Seott  A  (h,  v.  Bote,  269 

2.  AntvMTi  to  ItUerrogatoria. — Judgment  will  be  given  on  answers  to  in- 
terrogatories only  in  cases  where  there  is  an  irreconcilable  conflict 
between  them  and  the  general  verdict.  BcUdwin  v.  SkUi,  i91 

WAIVER. 
See  Insurance,  1 ;  Justice  of  the  Peaob,  1. 

WEIGHTS  AND  MEASURES. 
See  Cbiminal  Law,  3. 

WARRANTY. 
See  Conveyance  ;  Insusanoe,  2,  S,  9. 

WILL. 

CbiM^rtKrfion, — Ideniificaiion  of  Legatee. — Extrifuie  Evidenoi. — Where  a  testa- 
trix, a  member  of  the  Church  of  Christ,  made  a  bequest  to  the 
''Christian  Missionary  Society  of  this  State,"  it  was  competent  to 
show  by  extrinsic  evidence  that  the  Missionary  Society  of  the 
Churches  of  Christ  in  Indiana  was  the  society  intended  in  said  be- 
quest. Chappell  V.  Mimonary  Sodety,  efe.,  356 

WRITS  AND  PROCESS. 

1.  When  OffictT  ProUded  in  Serving, —  Void  Proeesg, — ^When  process  pro- 
ceeds from  a  court,  magistrate,  or  body  having  authority  of  law  to 
issue  process  of  that  nature,  and  which  is  legal  in  form,  and  on  its 
face  contains  nothing  to  notify  or  fairly  apprise  the  officer  that  it  is 
issued  without  authority,  the  officer  is  protected  in  making  service, 
and  he  is  not  concerned  with  any  illegalities  that  may  exist  back  of 
it.    If,  however,  the  process  is  in  fact  void  for  want  of  jurisdiction 
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in  iBsaing  it,  the  officer  may  refuse  to  execute  it,  and  no  action  will 
lie  against  him  for  such  refusal.  Thamp8on  v.  StaUf  ex  re/.,  S71 

2.  Scme,-^Order  for  SaU  qf  Specific  Bropeiiy, — Third  ParUe*  tn  PosseMfon. — 
Removal  of  Tkiir  Droperly. — Sheriff  *8  BdofU  to  do  8o. — Where  process  is  is- 
sued to  a  sheriff,  from  a  court  having  authority  to  issue  the  same,  to 
sell  a  specific  piece  of  property,  the  nict  that  certain  parties  were  in 
possession  of  the  house  at  the  time  the  foreclosure  suit  was  com- 
menced, and  were  not  made  parties  to  the  suit,  could  not  affect  the 
sheriff  and  his  sureties,  and  render  them  liable  to  an  action  on  the 
sheriff's  official  bond  for  the  execution  of  the  process.  It  was  the 
privilege  of  the  sheriff  to  remove  the  property  of  such  parties  from  the 
nouse,  they  still  being  in  possession  at  the  time  the  process  was  exe- 
cuted, so  that  he'  might  thereafter  deliver  the  possession  of  the  house 
unqualified  and  untrammeled  to  the  purchaser.  He  would  only  be 
liable  if  the  removal  of  the  property  was  negligently  made.  /6. 
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